
Submissions of the European Commission, on behalf of the European Community, to the Aarhus Convention Compliance Committee concerning communication ACCC/C/2008/32

1.
Introduction and general comments
By letter of 24 December 2008, the Secretary to the Aarhus Convention ('the Convention')
 informed the European Commission that communication ACCC/C/2008/32 had been lodged with the Aarhus Convention Compliance Committee ('ACCC') by the environmental non-governmental organisation ClientEarth ('the communicant'), supported by several other NGOs (Asociacion para la Justicia Ambiental, Bond Beter Leefmilieu, CEE Bankwatch, Ecologistas en Accion, France Nature Environnement, Friends of the Irish Environment, Greenpeace International, The International Fund for Animal Welfare, Instituto Internacional de Derecho y Medio Ambiente, Naturschutzbund Deutschland, Oceana, Oekoburo and SOS Grand Bleu) and Dr Ludwig Krämer.

The communicant argues in essence that the European Community would be in breach of its obligations under Article 9 of the Convention in three respects:

The communicant alleges first that the “individual concern” standing criteria for individuals and NGOs to challenge decisions of Community institutions established in Article 230(4) of the Treaty establishing the European Community (former Article 173(4) of the Treaty establishing the European Economic Community)
, as interpreted by the jurisprudence of the Community judicature (Court of First Instance and Court of Justice of the European Communities), does not fulfill the requirements of Article 9(2) to (5) of the Convention. 
Secondly it contends that the so-called "Aarhus Regulation"
 does not fulfill the Convention’s requirements as it does not grant a right of judicial review to individuals or entities such as regions and municipalities and because its scope is limited to appeals against administrative acts of individual scope. 
Thirdly the communicant alleges that the existing uncertainty about the amount of costs the applicant will have to pay in case (s)he or it loses as well as their possibly prohibitive amount are contrary to Article 9(3) of the Convention. 
On the basis of these three claims, the communicant concludes that, if the jurisprudence of the Community judicature is not altered, the European Community will fail to comply with Article 9(2) to (5) of the Convention by preventing NGOs and individuals from having access to justice with respect to decisions of Community institutions.
The ACCC, having determined, on a preliminary basis, that the communication was admissible, sought, with the above-mentioned letter of 24 December 2008, the views of the European Community on the alleged non-compliance. 
By letter of 19 January 2009, the Secretary to the Convention requested the European Community to provide in its response to be submitted to the ACCC further details related to some of the matters raised in the communication by addressing several questions formulated by the ACCC. At the same time, the European Community was informed of the questions posed by the ACCC to the communicant, which the Community should feel free to comment if it deems it appropriate.

It is to be noted at the outset that some of the issues raised in the communication are currently sub judice before the Court of First Instance in the context of case T-338/08 (Stichting Natuur & Milieu and Pesticides Action Network Europe v Commission)
.

The Commission of the European Communities ('the Commission') represents the Community, as Contracting Party to the Convention, in the various bodies set up by, or under, the Convention, including the ACCC. Yet, since part of the alleged non-compliance is said to result from the interpretation given to Article 230(4) of the EC Treaty by the Community judicature, the Commission deems it useful to briefly present some institutional features peculiar to the European Community ('the Community') of potential relevance for a full understanding of the possible implications of this communication. In a second phase, the Commission will comment in detail the allegations made by the communicant. Lastly, it will reply to the questions posed by the ACCC.
2.
The Aarhus Convention and related Community law provisions

The Convention was approved by Council Decision 2005/370/EC of 17 February 2005 and the European Community became a Party thereto on 17 May 2008
.

Article 9(2) to (5) of the Convention provides:

"2.
Each Party shall, within the framework of its national legislation, ensure that members of the public concerned

(a) Having a sufficient interest or, alternatively,

(b) Maintaining impairment of a right, where the administrative procedural law of a Party requires this as a precondition,

have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention.

What constitutes a sufficient interest and impairment of a right shall be determined in accordance with the requirements of national law and consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention. To this end, the interest of any non-governmental organization meeting the requirements referred to in Article 2, paragraph 5, shall be deemed sufficient for the purpose of subparagraph (a) above. Such organizations shall also be deemed to have rights capable of being impaired for the purpose of subparagraph (b) above.
The provisions of this paragraph 2 shall not exclude the possibility of a preliminary review procedure before an administrative authority and shall not affect the requirement of exhaustion of administrative review procedures prior to recourse to judicial review procedures, where such a requirement exists under national law.
3. In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.

4. In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. Decisions under this article shall be given or recorded in writing. Decisions of courts, and whenever possible of other bodies, shall be publicly accessible.

5. In order to further the effectiveness of the provisions of this article, each Party shall ensure that information is provided to the public on access to administrative and judicial review procedures and shall consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice." 
Article 230 of the EC Treaty provides:

"The Court of Justice shall review the legality of acts adopted jointly by the European Parliament and the Council, of acts of the Council, of the Commission and of the ECB, other than recommendations and opinions, and of acts of the European Parliament intended to produce legal effects vis-à-vis third parties.

It shall for this purpose have jurisdiction in actions brought by a Member State, the European Parliament, the Council or the Commission on grounds of lack of competence, infringement of an essential procedural requirement, infringement of this Treaty or of any rule of law relating to its application, or misuse of powers.

The Court of Justice shall have jurisdiction under the same conditions in actions brought by the Court of Auditors and by the ECB for the purpose of protecting their prerogatives.

Any natural or legal person may, under the same conditions, institute proceedings against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former.

The proceedings provided for in this Article shall be instituted within two months of the publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, of the day on which it came to the knowledge of the latter, as the case may be."
Article 234 of the EC Treaty reads:

"The Court of Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of this Treaty;

(b) the validity and interpretation of acts of the institutions of the Community and of the ECB;

(c) the interpretation of the statutes of bodies established by an act of the Council, where those statutes so provide.

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court of Justice to give a ruling thereon.
Where any such question is raised in a case pending before a court or tribunal of a Member State against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court of Justice."
The European Parliament and the Council adopted on 6 September 2006 Regulation (EC) No 1367/2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institution and bodies  ('the Aarhus Regulation')
. This Regulation entered into force on 28 September 2006 and has been applicable from 28 June 2007
.

Under the Aarhus Regulation, certain non-governmental organisations (NGOs) promoting environmental protection may request Community institutions and bodies to consider whether an administrative act it has adopted is not contrary to Community law relating to the environment; the said Community institutions and bodies may also be asked to consider whether it should not have adopted an act, the lack of action constituting an administrative omission.

Title IV of the Regulation sets out the conditions in which a Community institution or body may be required to conduct an internal review of its actions ('administrative act') or, as the case may be, inaction ('administrative omission') where 'environmental law' applies.

'Community institution or body', 'Environmental law', 'administrative act', 'administrative omission' and 'environmental law' are defined in Article 2(1)(c), (f), (g), and (h) respectively of the Aarhus Regulation:

"(c) 'Community institution or body' means any public institution, body, office or agency established by, or on the basis of, the Treaty except when acting in a judicial or legislative capacity. However, the provisions under Title II shall apply to Community institutions or bodies acting in a legislative capacity;

[…]
(f) 'environmental law' means Community legislation which, irrespective of its legal basis, contributes to the pursuit of the objectives of Community policy on the environment as set out in the Treaty: preserving, protecting and improving the quality of the environment, protecting human health, the prudent and rational utilisation of natural resources, and promoting measures at international level to deal with regional or worldwide environmental problems;

(g) 'administrative act' means any measure of individual scope under environmental law, taken by a Community institution or body, and having legally binding and external effects; 

"(h) 'administrative omission' means any failure of a Community institution or body to adopt an administrative act as defined in (g)." 

Any NGO which meets the criteria set out in Article 11 of the Aarhus Regulation is entitled to make a request for internal review to the Community institution or body that has adopted an administrative act under environmental law or, in case of an alleged administrative omission, should have adopted such an act
.

Such a request must be made in writing and within a time limit not exceeding six weeks after the administrative act was adopted, notified or published, whichever is the latest, or, in the case of an alleged omission, six weeks after the date when the administrative act was required. The request shall state the grounds for the review
.

The Community institution or body concerned shall consider any such request unless it is clearly unsubstantiated; it shall state its reasons in a written reply as soon as possible, but no later than 12 weeks after receipt of the request
. This time scale may be extended to 18 weeks maximum from receipt of the request
.

The criteria which NGOs must meet to be entitled to make a request for internal review are set out in Article 11(1):

"A non-governmental organisation shall be entitled to make a request for internal review in accordance with Article 10, provided that:

(a) it is an independent non-profit-making legal person in accordance with a Member State's national law or practice;

(b) it has the primary stated objective of promoting environmental protection in the context of environmental law;

(c) it has existed for more than two years and is actively pursuing the objective referred to under (b);

(d) the subject matter in respect of which the request for internal review is made is covered by its objective and activities."
Article 11(2) calls upon the Commission to adopt the provisions which are necessary to ensure transparent and consistent application of those criteria.

The Commission adopted to that effect Commission Decision 2008/50/EC of 13 December 2007 laying down detailed rules for the application of Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the Aarhus Convention as regards requests for the internal review of administrative acts
.

This Decision specifies the evidence to be provided by NGOs, the calculation of time limits for reply to requests for internal review and cooperation between Community institutions and bodies (as the Decision applies to all the Community institutions and bodies covered by Title IV of the Regulation).
NGOs whose requests for internal review have been unsuccessful may institute proceedings before the Court of Justice in accordance with the relevant provisions of the EC Treaty
.

The Commission has also amended its Rules of Procedures to ensure the smooth application of the Aarhus Regulation by its departments
.

As far as Title IV of the Aarhus Regulation is concerned, the Rules of Procedures assign clear responsibilities and decision-making powers to the appropriate bodies or persons within the Commission with respect to decisions to be made under the Aarhus Regulation on the admissibility and merits of requests for internal review.

To that effect, the Rules of Procedures empower the relevant Members of the Commission to adopt decisions determining that the internal review carried out has not led to the identification of a breach of environmental law while the relevant Director-Generals or heads of department are being delegated the powers to adopt decisions on the admissibility of requests for internal review. Decisions whereby it is determined that there has been a breach of environmental law are to be adopted by the Commission.

3.
Background information on the institutional framework of the 
Community
The EC Treaty constitutes the 'basic constitutional charter' of the Community
 (and is, as such, usually referred to as 'primary law'). Institutions established by the EC Treaty are empowered to adopt legal acts in certain areas (also known as 'secondary legislation'). Secondary legislation must be in accordance with primary law and it may not add to the rules laid down in the Treaty
.
The EC Treaty lays down the basic rules governing the jurisdiction of the Court of Justice and the Court of Fist Instance of the European Communities (Articles 220 to 245), including rules on legal standing in the context of actions for annulment (Article 230). 
With respect to actions to be brought by natural and legal persons (other than the Community institutions and the Member States for which the rules determined in paragraphs 2 and 3 of that Article apply), Article 230(4) provides: "Any natural or legal, person may, under the same conditions [as those laid down in paragraph 2], institute proceedings against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former."

As is the case with any other rule of the EC Treaty, the conditions laid down in this provision may be – and have actually been – interpreted by the Community judicature, the seminal case concerning the interpretation of the 'individually concerned' test being Plaumann
, in which the Court ruled that "persons other than those to whom a decision is addressed may only claim to be individually concerned if that decision affects them by reason of certain attributes which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons, and by virtue of these factors distinguishes them individually just as in the case of the person addressed".
The case-law on this issue has developed over the years; as the communicant has extensively presented that case-law
, the Commission does not consider useful or necessary to comment this issue in more detail, which does not mean that the Commission necessarily agrees with the assessment made by the communicant of that case-law. The Commission would like, in particular, to make the following precision: the communicant seems to imply that the case-law would discriminate between potential applicants according to their status (economic operators, associations or representatives thereof as opposed to other potential applicants, such as civil society organisation, environmental non-governmental organisations or even ordinary individuals) in that the former would be entitled to better access to justice than the latter.

The Commission would like to stress that no such discrimination can be found in the case-law as the same tests developed by the Community judicature in Plaumann, and subsequent case-law where Plaumann has been applied and adapted to particular legal or factual circumstances, apply irrespectively of the nature of the would-be applicant. One should also point out in that respect that there have been numerous cases where actions brought by economic operators or associations thereof have been declared inadmissible by the Community judicature
.
The Commission would also like to draw the attention of the ACCC to the following institutional feature, which is peculiar to the Community legal order. In most legal orders, the issue of locus standi/legal standing is governed by rules adopted by the legislator and/or case-law, with the related consequence that those rules may be altered by the legislator. The legislator is empowered to do so because it considers that either pre-existing legislative rules or case-law need to be amended. In the specific situation of the European Community, the Community (secondary) legislator may not amend the rules provided for in Article 230(4) of the EC treaty
 and is therefore unable, from a legal viewpoint, to reverse or amend the case-law developed by the Community judicature (it being understood that the latter determines what it considers to be the correct interpretation of primary law in full independence from the other Community institutions).
Experience teaches that the case-law may evolve from time to time, or not, depending on what the Community judicature considers to be the correct interpretation of Community law.  There is, however, no doubt that, in the absence of such development decided by the Community judicature itself, there is no other manner to change the rules provided for in Article 230(4) than amending the Treaty using the procedure laid down to that effect in Article 48 of the Treaty establishing the European Union ('the EU Treaty').

Pursuant to Article 48 of the EU Treaty:
"The government of any Member State or the Commission may submit to the Council proposals for the amendment of the Treaties on which the Union is founded.

If the Council, after consulting the European Parliament and, where appropriate, the Commission, delivers an opinion in favour of calling a conference of representatives of the governments of the Member States, the conference shall be convened by the President of the Council for the purpose of determining by common accord the amendments to be made to those Treaties. The European Central Bank shall also be consulted in the case of institutional changes in the monetary area.

The amendments shall enter into force after being ratified by all the Member States in accordance with their respective constitutional requirements."
It follows from the above that, while it is for the Community judicature to determine in full independence from the other Community institutions the correct interpretation to be given to Article 230 of the Treaty and that interpretation may evolve over time, the basic rules regarding standing are set out in this Article itself and any amendment to be brought to it would be subject to the common accord of all the Member States and need ratification by them in accordance with their constitutional requirements.
4.
Comments on the alleged non-compliance of the European 
Community with the Aarhus Convention

4.1
With respect to the "individually concerned" test laid down in Article 230(4) 
of the EC Treaty as interpreted by the Community judicature
The communicant alleges in essence the following:

"The jurisprudence of the European Courts has blocked all access to justice for individuals and NGOs in environmental matters. This is an erroneous reading of the EC Treaty. Article 230, paragraph 4, of the EC Treaty allows natural and legal persons to challenge decisions of EC institutions addressed to them and decisions which take the form of regulations provided they are of direct and individual concern to them (the “individual concern” criteria). The European Courts (the Court of First Instance and the European Court of Justice) have interpreted the individual concern criteria so narrowly that individuals and NGOs have in every case been refused standing to challenge EC institutions’ decisions, exempting these decisions from public scrutiny before the Courts. We argue in this communication that another interpretation of the criteria laid down in article 230 paragraph 4 of EC Treaty is not only possible but is required by article 9 of the Aarhus Convention" (emphasis in the original)
.
As already mentioned above, the communicant reviews extensively the relevant case-law (both in the main body of the communication and in Appendix 1 thereto). The Commission would like to refer to paragraphs 34 and 35 above, where it stresses the non-discriminatory nature of the case-law, as illustrated by the vast amount of cases where actions brought by economic operators or associations thereof have been declared inadmissible by the Community judicature.
By way of brief recalling, the case-law interprets the 'individually concerned' test laid down in Article 230(4) EC as meaning that "persons other than those to whom a decision is addressed may only claim to be individually concerned if that decision affects them by reason of certain attributes which are peculiar to them or by reason of circumstances in which they are differentiated from all other persons, and by virtue of these factors distinguishes them individually just as in the case of the person addressed"
.
The communicant argues that: 

"There are no compelling reasons to read the notion of the individual concern as requiring that an individual applicant or an NGO seeking to challenge a measure of general application must be differentiated from all others affected by it in the same way as an addressee. According to that reading, the greater the number of persons affected by a measure, the less likely it is that judicial review under the fourth paragraph of article 230 EC will be made available."

It should be first recalled that the Community judicature determines what it considers to be the correct interpretation of Treaty provisions in full independence from the other Community institutions.

The Commission would simply note in that respect that the wording of Article 230(4) of the EC Treaty clearly and expressly refers to the need for the applicant to be 'individually concerned', which forms the ground for the case-law to have developed as it has. The communicant might disagree with the underlying thrust of the currently applicable Community rules on legal standing but this restrictive orientation stems from the Treaty provision itself
.

It is also important to stress that the Community judicature has consistently considered, when called upon to rule about the admissibility of proceedings,  the relevant factual situations and/or regulatory framework in order to identifying specific reasons why the applicant had standing in such a manner as to distinguish him from other possible natural or legal persons
. In other words, the case-law has developed over the years without departing from the underlying thrust of the Plaumann case, but adapting it to particular factual and legal circumstances.

The communicant alleges that the existing interpretation of Article 230(4) of the EC Treaty contravenes Article 9(2) to (5) of the Convention in three respects:

a) It does not fulfil the objective of the Convention to give the public concerned wide access to justice under Article 9(2). 

b) It does not provide members of the public access to judicial procedures to challenge acts or omissions in environmental matters under Article 9(3).
c) It thus prevents the Courts from providing adequate and effective remedies as required by Article 9(4) and constitutes a barrier to access to justice in the meaning of Article 9(5).
The Commission would first note that, even though the communication refers to Article 9(2) of the Convention, the communicant fails to establish that this provision is relevant in the present context. Indeed, it adduces no evidence whatsoever – nor discusses in the slightest manner – whether Community law relating to the environment, as it exists now, provides for the adoption by Community institutions and bodies of "decision [or], act subject to the provisions of Article 6" of the Convention at Community level, which in turn implies that those institutions and bodies may omit to adopt such decisions or acts. The Commission submits, in this respect, that no such decisions or acts are currently adopted by Community institutions and bodies, which in turn implies that the latter cannot be alleged to have omitted to act or adopt such decisions.

The Commission would also like to recall that Article 9(2) of the Convention only applies as such to decisions, acts and omissions subject to the provisions of Article 6 of the Convention on public participation in decisions on specific activities, while any application thereof to other provisions of the Convention is expressly made conditional upon the adoption of provision to that effect in domestic law.

It stems from the above that public participation concerning plans, programmes and policies relating to the environment, or even public participation during the preparation of executive regulations and/or generally applicable legally binding normative instruments under Articles 7 and 8 respectively of the Convention are not covered by Article 9(2) of the Convention unless domestic law provides to the contrary.  

Any allegation of non compliance with respect to Article 9(2) of the Convention should therefore be dismissed.

Concerning Article 9(3) of the Convention, the Commission would submit that adequate access to justice is afforded to natural and legal persons under the EC Treaty by means of Article 234 thereof. That provision lays down a procedure whereby national courts access may or must (as the case may be) refer to the Court of Justice questions on the validity of acts of the Community institutions and should be understood in the wider institutional context of the Community legal order which is applied first and foremost by national courts. The EC Treaty has established a complete system of remedies and procedures intended to ensure control of the lawfulness of the acts of the institutions by entrusting it to the Community judicature, acting in cooperation with national courts where appropriate. In substantiating below this position of principle, an adequate response to the allegation made in point c) of paragraph 47 above, that is, the lack of effective remedies and the related barrier to access to justice, will be given.
Article 234 of the EC Treaty reads, in its relevant part:

"The Court of Justice shall have jurisdiction to give preliminary rulings concerning: 
[…]

(b) the validity and interpretation of acts of the institutions of the Community and of the [European Central Bank];

[…]

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court of Justice to give a ruling thereon.

Where any such question is raised in a case pending before any court or tribunal of a Member State against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court of Justice."
As to the role the procedure provided for by Article 234(b) of the EC Treaty is to fulfil in the system of legal remedies available under that Treaty, reference can be usefully made to the following judicial pronouncements by the Community judicature:

"38 The European Community is […] a community based on the rule of law in which its institutions are subject to judicial review of the compatibility of their acts with the Treaty and with the general principles of law which include fundamental rights. 

39 Individuals are therefore entitled to effective judicial protection of the rights they derive from the Community legal order, and the right to such protection is one of the general principles of law stemming from the constitutional traditions common to the Member States. That right has also been enshrined in Articles 6 and 13 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (see, in particular, Case 222/84 Johnston [1986] ECR 1651, paragraph 18, and Case C-424/99 Commission v Austria [2001] ECR I-9285, paragraph 45). 

40 By Article 173 and Article 184 [now Articles 230 and 241 of the EC Treaty], on the one hand, and by Article 177 [now Article 234 of the EC Treaty], on the other, the Treaty has established a complete system of legal remedies and procedures designed to ensure judicial review of the legality of acts of the institutions, and has entrusted such review to the Community Courts (see, to that effect, Les Verts v Parliament, paragraph 23). Under that system, where natural or legal persons cannot, by reason of the conditions for admissibility laid down in the fourth paragraph of Article 173 of the Treaty, directly challenge Community measures of general application, they are able, depending on the case, either indirectly to plead the invalidity of such acts before the Community Courts under Article 184 of the Treaty or to do so before the national courts and ask them, since they have no jurisdiction themselves to declare those measures invalid (see Case 314/85 Foto-Frost [1987] ECR 4199, paragraph 20), to make a reference to the Court of Justice for a preliminary ruling on validity. 

41 Thus it is for the Member States to establish a system of legal remedies and procedures which ensure respect for the right to effective judicial protection"
;
"31. […] it is for the Member States to establish a system of legal remedies and procedures which ensure respect for the right to effective judicial protection (see Unión de Pequeños Agricultores v Council, paragraph 41). 

32. In that context, in accordance with the principle of sincere cooperation laid down in Article 10 EC, national courts are required, so far as possible, to interpret and apply national procedural rules governing the exercise of rights of action in a way that enables natural and legal persons to challenge before the courts the legality of any decision or other national measure relative to the application to them of a Community act of general application, by pleading the invalidity of such an act (see Unión de Pequeños Agricultores v Council, paragraph 42)"
;
"75. As the Court of Justice stated in Unión de Pequeños Agricultores v Council, paragraph 40, and Commission v Jégo-Quéré, paragraph 30, the EC Treaty, by Articles 230 and 241 on the one hand, and by Article 234 on the other, has established a complete system of legal remedies and procedures designed to ensure judicial review of the legality of acts of the institutions, and has entrusted such review to the Community judicature (see also, to that effect, Les Verts v Parliament, paragraph 23). Under that system, where natural or legal persons cannot, by reason of the conditions for admissibility laid down in the fourth paragraph of Article 230 EC, directly challenge Community measures of general application, they are able, depending on the case, either to plead the invalidity of such acts before the Community judicature indirectly under Article 241 EC or to do so before the national courts and ask them, since they have no jurisdiction themselves to declare those measures invalid (Case 314/85 Foto-Frost [1987] ECR 4199, paragraph 20), to make a reference to the Court of Justice for a preliminary ruling on their validity"
;
"92. […] The EC Treaty – by Articles 230 and 241, on the one hand, and Article 234, on the other – has established a complete system of remedies and procedures intended to ensure control of the lawfulness of the acts of the institutions by entrusting it to the Community judicature. In that system, direct control of the lawfulness of Community acts of general application is entrusted to the Member States and to the Community institutions. Since other subjects of law, regional authorities of the Member States included, cannot, by reason of the conditions for admissibility laid down in the fourth paragraph of Article 230 EC, directly challenge Community measures of general application, they are able, depending on the case, either indirectly to plead the unlawfulness of such acts before the Community judicature under Article 241 EC or to do so before the national courts and ask them, since they have no jurisdiction themselves to declare those measures unlawful, to make a reference to the Court of Justice for a preliminary ruling as to lawfulness (Unión de Pequeños Agricultores v Council, cited in paragraph 40 above, and order in Case T‑142/03 Fost Plus v Commission [2005] ECR II‑589, paragraph 75)"
. 
Another avenue may also be available to natural and legal persons in certain cases under Article 230(4) of the EC treaty. The Commission would point out on this occasion that Article 9(3) of the Convention expressly allows Parties to provide for criteria in their domestic law governing the issue of standing. The ACCC has itself acknowledged that the Convention neither defines these criteria nor sets out the criteria to be avoided; rather, the Convention is intended to allow a great deal of flexibility in defining which environmental organizations have access to justice
.  

The Commission would note in this connection that there may be occasions where associations and public interest groups may enjoy legal standing under Article 230(4) of the EC Treaty.

The Commission would refer in this regard to the relevant case-law of the Community judicature according to which, where Community law bestows  procedural guarantees on certain persons entitling them to request the Commission to initiate a specific decision-making process, or where the Commission is required by law to involve certain persons in a specific decision-making process, those persons should be able to institute proceedings to protect their legitimate interests insofar as the decision to be made by the Commission must take into account the information supplied by those persons; in such cases, the Community judicature is to verify whether or not the Commission has observed the procedural guarantees granted to those persons by the Community provisions in question
.  
Reference could be made in this connection to Regulation (EC) No 396/2005 of the European Parliament and of the Council of 23 February 2005 on maximum residue levels of pesticides in or on food and feed of plant and animal origin and amending Council Directive 91/414/EEC (see, in particular Article 6(2) thereof read in conjunction with the remaining provisions of Chapter III of that Regulation)
. 
It stems from the above that the EC Treaty contemplates access to justice by natural and legal persons, which would not have standing under Article 230(4), by means of the procedure for references for preliminary ruling in appreciation of validity provided for under Article 234(b) of that Treaty.
Insofar as access to justice is a fundamental right, it may be useful to note that the European Court of Human Rights has acknowledged that the protection of fundamental rights by Community law, as regards both the substantive guarantees offered and the mechanisms controlling their observance, can be considered to be “equivalent” to that of the Convention system
. 
The communicant recognises the importance of Article 234 for assessing the compliance of the European Community with Article 9 of the Convention, but argues that it does not suffice to ensure access to justice fully in line with the Convention. In support of its claim, it makes the following allegations
: 

a)
National courts are not competent to declare measures of Community law invalid or to order their suspension. In cases concerning the validity of a Community measure, the competence of the national courts is limited to assessing whether the applicant’s arguments raise sufficient doubts about the validity of the impugned measure(s) to justify a request for a preliminary ruling from the Court of Justice. 

b)
When a reference is made, it is the national court which formulates the questions to the Court and not the applicant. Moreover, national courts may refuse to refer questions, and although courts of last instance are obliged to refer under the third paragraph of Article 234 of the EC Treaty, appeals within national judicial systems are liable to entail long delays and to constitute a barrier to access to justice which may themselves be incompatible with Article 9 (4) and (5) of the Convention. 

c)
A decision of the national court adopted following a preliminary ruling from the European Court is applicable only within the legal order of the State in question and not throughout the whole European Community, whereas a European Court’s judgment applies throughout the whole Community. 

d)
There are some situations, as in the UPA case
, in which the Community legislation does not require any implementing acts by national authorities, for example Regulations. In those cases, there are no measures which would form the basis of an action before national courts. It is therefore impossible for individuals or associations to challenge their legality, unless they deliberately breach the Regulation in question in order to gain access to the Court. 
e)
The possibility of making a request before national courts for a preliminary ruling from the European Court of Justice does not enable members of the public to challenge an act of a Community institution infringing Community law and cannot therefore be considered an effective remedy as required by Article 9(3) and (4) of the  Convention.

The Commission would submit in response the following observations:
It is beyond doubt that national courts have no jurisdiction to declare measures of Community law invalid
, which is precisely the reason why those courts are empowered to refer the matter to the Community judicature. Indeed, national courts against which no appeal lies in the proceedings in issue are expressly required to do so, by virtue of the final paragraph of Article 234. As the communicant itself stresses it, it is imperative that the validity of a Community act be appraised in such a manner as to allow the outcome of this assessment to be operative throughout the Community, which is only possible if the court making that appraisal has such an extensive jurisdiction. 
With respect to the suspension of Community acts, Community law does actually give the possibility to national courts to reach an outcome equivalent to suspending themselves a Community measure. National courts are indeed empowered to order suspension of enforcement of a national administrative measure based on a Community act (including a Regulation), the legality of which is in dispute and is to be referred to the Court of Justice by way of a request for preliminary ruling
.
It is also to be noted that the Court of Justice may, at the request of the national court, decide to apply an accelerated procedure (derogating from the provisions of the Rules of Procedures of the Court) to a reference for a preliminary ruling, where the circumstances referred to establish that a ruling on the question put to the Court is a matter of exceptional urgency
.
The communicant takes issue with the fact that national courts are only entitled to assess whether the applicant’s arguments raise sufficient doubts about the validity of the impugned measure(s) to justify a request for a preliminary ruling from the Community judicature. It also questions the fact that making a reference to the Court of Justice and the formulation of the questions to be referred to the latter are determined by the national court and not the applicant.

The Commission does not see the relevance of these points as i) access to justice has been granted as the case is being examined by a court, before which the applicant can make all the necessary and appropriate submissions and representations and ii) whether the arguments made by the applicant are successful or otherwise (that is, whether the applicant is able to convince the court that he is right) is a distinct issue.
A national court may only decline to make a reference for a preliminary ruling if it considers that the grounds put forward before it by the applicant in support of invalidity of the Community measures in question are unfounded
, the applicant may appeal that decision and argue afresh that the Community act concerned is invalid. 
The Commission is aware that the communicant considers this 'appeal process' as being potentially in breach of Article 9(4) and (5) of the Convention. The Commission fails, however, to see how the mere circumstance that, in certain cases, the successive proceedings might take some time could lead to the overall conclusion that the scheme laid down in Article 234 of the EC Treaty is per se contrary to the Convention. Such a conclusion would be tantamount to declaring that appeal mechanisms within Member States are not in line with the Convention as they may also in certain cases be time-consuming. (This being said without prejudice to the need for the various courts involved to ensure an efficient management of the cases pending before them taking into account their overall workload and specific features peculiar to the Community legal order, such as its multilingual character.)
In response to the communicant's allegation that a ruling of the Court of Justice declaring an act of an institution to be void is applicable only within the legal order of the State in question and not throughout the whole European Community, suffice it to refer to settled case-law which makes it clear that such a statement is incorrect in two respects. 
First, it is beyond doubt that such a judgment of the Court of Justice, even though addressed only to the national court which brought the matter before the Court, is "sufficient reason for any other national court to regard that act as void for the purposes of a judgment which it has to give"
.
Second, the case-law has also made it clear that, where the Court rules, in proceedings under Article 234, that a measure adopted by a Community authority is invalid, its decision has the legal effect of requiring the competent Community institutions to take the necessary measures to remedy that illegality, as the obligation laid down in Article 233 of the EC Treaty in the case of a judgment annulling a measure applies in such a situation by analogy
. 

The communicant further argues that there are some situations, as in the UPA case
, in which the Community legislation, for example Regulations, does not require any implementing acts by national authorities. In those cases, there would be no measures which would form the basis of an action before national courts so that it would be impossible for individuals or associations to challenge their legality, unless they deliberately breach the Regulation in question in order to gain access to the Court.
The Commission would first like to take issue with the allegation made by the communicant. Community acts that are directly applicable – such as Regulations –normally still require the adoption of administrative implementing measures, typically in the form of decisions addressed to the economic operator(s) concerned, by national authorities
.

That clarification made, it may indeed not be totally excluded that in exceptional cases a Community measure is both directly applicable deploys its full effect without requiring any further administrative implementing act to be adopted at Member State level. 
The Commission would like to point out in this connection that the mere fact that a Community act, such as a Regulation, applies directly, without intervention by the national authorities, does not necessarily mean that a party who is directly concerned by it can only contest the validity of that Regulation if he has first contravened it. It is possible for domestic law to permit an individual directly concerned by a general legislative measure of national law which cannot be directly contested before the courts to seek from the national authorities under that legislation a measure (in particular an administrative decision, either explicit or implicit) which may itself be contested before the national courts, so that the individual may challenge the legislation indirectly. It is likewise possible that under national law an operator directly concerned by a Community Regulation may seek from the national authorities a measure under that Regulation which may be contested before the national court, enabling the operator to challenge the Regulation indirectly
.
The above refers to cases where a person concerned may request the competent administrative authority to take position on a petition submitted by that person. (For instance, the person requests the competent authority to take action against an undertaking which operates in violation of its license or permit and either causes physical nuisance to the petitioner or – in the case of a legal person – adversely affects the statutory goals the petitioning association pursues.) The competent authority may either defer to the petitioner's request or issue a negative reply which the petitioner may challenge in court. In the same vein, in certain national legal orders, the absence of reply within a specified time limit constitutes an implicit negative decision which may be challenged in court. 
National law may even allow an individual to challenge the validity of a Community directive before a national court before the expiry of the period prescribed for its implementation and when no measures have been adopted to transpose it into national law
.
It is worth recalling that in accordance with the principle of sincere cooperation laid down in Article 10 EC, national courts are required, so far as possible, to interpret and apply national procedural rules governing the exercise of rights of action in a way that enables natural and legal persons to challenge before the courts the legality of any decision or other national measure relative to the application to them of a Community act of general application, by pleading the invalidity of such an act
.   
Moreover, it is important to note that Community law provides for an additional avenue whereby members of the public may avail themselves of a review process in some of those cases referred to by the communicant, so that there is no need for would-be applicants to place themselves in a position whereby they would act in breach of Community law.

The Commission would like to refer in this regard to the Aarhus Regulation whose Title IV sets out the conditions in which a Community institution or body may be required to review certain of its actions ('administrative act') or, as the case may be, inaction ('administrative omission') where 'environmental law' applies by certain environmental NGOs (for a detailed description of Title IV see above).

Pursuant to Title IV of the Aarhus Regulation, the NGOs concerned may lodge a request for internal review with the Community institution or body concerned and may thus act directly at Community level without having first to institute proceedings before a national court.
The communicant also contends that the possibility of making a request before national courts for a preliminary ruling from the European Court does not enable members of the public to challenge an act of a Community institution infringing Community law and cannot therefore be considered an effective remedy as required by Article 9(3) and(4) of the Convention.
The Commission is not entirely clear whether this statement is simply the conclusion the communicant draws from its previous allegations – which the Commission has discussed and rebutted above – or whether it is meant to convey an additional, independent argument. Assuming the latter to be the case, the argument seems to refer to the specific situation where there would not be one but two Community acts involved in that a Member State would have acted pursuant to a Community act (for instance, a Commission decision) which would itself be based on a previous Community measure (which one could call the 'basic act'; for instance, a Regulation adopted by the European Parliament and the Council of the European Union). 
In that respect, the Commission sees no reason why a national court may not ask the Court of Justice to assess the validity of the Commission decision at issue on the ground that it would be in breach of the basic act which it purports to implement.
On the basis of the above, the Commission would submit that access to justice is sufficiently assured by means of the combined application of Articles 230 and 234 of the EC Treaty, the additional facilities offered by the review mechanism laid down in Title IV of the Aarhus Regulation being of assistance in certain cases.
Concerning Title IV of the Aarhus Regulation, the communicant raises, however, issues of compatibility with the Convention which needs to be considered further.
4.2
With respect to certain alleged shortcomings of Title IV of the Aarhus 
Regulation
With regard to Title IV of the Aarhus Regulation, the communicant makes three main allegations:

a)

There is no certainty that Title IV provisions will be interpreted by the Community judicature in the manner which the communicant considers necessary for ensuring compliance with Article 9 of the Convention.
b)

The Aarhus Regulation is unduly restrictive in that it only provides for the possibility of requesting the review of administrative acts and omissions of individual scope.

c)

The Aarhus Regulation is unduly restrictive in that it only opens the possibility of requesting the review of administrative acts and omissions to environmental NGOs excluding thereby other types of applicants (such as natural persons and local or regional authorities).
The Commission deems it necessary to recall by way of preliminary observations that it considers that access to justice is sufficiently assured by means of the procedures provided for under Articles 230 and 234 of the EC Treaty, so that Title IV of the Aarhus Regulation is not required, as a strict matter of law, to implement the Convention fully.

It is therefore only in the hypothesis that the judicial remedies available under the EC Treaty are not fully compliant with the Convention that the issue whether Title IV of the Aarhus Regulation constitutes an adequate (indirect) implementation of the Convention would need to be considered. 

This clarification having been made, the Commission will now discuss, on a subsidiary basis, the allegations made by the communicant.

Concerning the first allegation, the Commission would simply note that none of the judgments referred to by the communicant in the communication has been delivered while Title IV was applicable to the dispute.
It is a settled principle of Community (and, in many States, of national) law that an action for annulment must be appraised by the court before which it is pending in the light of the legal and factual framework existing at the date on which the contested act was adopted
.
It appears from the communication itself that none of the cases reviewed therein concerns a reply given by the Commission or another Community institution or body in response to a request for internal review lodged by a NGO pursuant to Title IV of the Aarhus Regulation.
The very first case in which the Community judicature will be called upon to pronounce itself on the admissibility of an action whereby a NGO seeks to contest the reply given by the Commission in response to a request for internal review submitted by that NGO has been lodged before the Court of First Instance in 2008 and is still pending (Case T-338/08 Stichting Natuur & Milieu and Pesticides Action Network Europe v Commission).
The Commission would refer in this connection to paragraph 21 of Decision I/7 – Review of Compliance according to which the "Committee should at all relevant stages take into account any available domestic remedy unless the application of the remedy is unreasonably prolonged or obviously does not provide an effective and sufficient means of redress". 

The Commission would therefore call upon the ACCC to exercise its discretion so that it does not consider any further the allegations made by the communicant relating to the Aarhus Regulation until such time the Community judicature has ruled on the matter.
If the ACCC does, contrary to this request, consider the allegations of non-compliance submitted by the communicant, the Commission would stress that the communicant overlooks the fact that Article 9(3) expressly refers to "administrative or judicial procedures", implying that Parties may decide to implement this provision by means of either type of procedures, or a combination or both. 
The above implies that an administrative review mechanism, such as the one set up under Title IV of the Aarhus Regulation, suffices to comply with the Convention even if this administrative review mechanism would not lead in itself to the possibility of instituting judicial proceedings (against the administrative decision completing this review process) or would only do it to a limited extent (for instance, in the event where judicial review under Article 230 of the EC treaty would be limited to the safeguard of procedural rights of the applicant NGO). 
In response to the second allegation on the exclusion from the review mechanism of normative acts of general scope (as Title IV only provides for the possibility of requesting the review of administrative acts and omissions of individual scope), the Commission would like to refer to the last sub-paragraph of Article 2(2) of the Convention whereby are excluded from the definition of 'public authorities' to which the Convention applies those "bodies or institutions acting in a […] legislative capacity".
This exclusion is, according to the clear wording of Article 2(2), functional in nature. If an act is adopted by an authority acting, or functioning, in its legislative capacity, the act is not subject to the obligations laid down in the Convention with respect to 'public authorities'. It is not decisive in this context whether the authority in question is, as a matter of domestic law, considered to be a 'legislative' authority (e.g., the national parliament of a Party), an 'administrative' authority (e.g., a ministry of the central State administration of a Party), or a partly legislative and partly administrative authority. What matters is the capacity, or function, in which the authority acted when it adopted the specific act in question.

There can be no doubt that normative acts of general scope adopted by the Council and/or and the European Parliament, acting directly on the basis of a grant of powers laid down in the EC Treaty, constitute measures adopted "in a legislative capacity".
As to acts adopted by the Commission, it is submitted that Article 9(3) of the Convention does not apply to normative acts of general scope (such as directives and regulations) which are adopted by the Commission (possibly after having consulted a committee consisting of representatives of the Member States – the so-called "Comitology" procedure), as the latter acts in such circumstances "in a legislative capacity".  
The case-law supports this assessment as, for instance, the Court of First Instance of the European Communities has described the adoption of a regulation by the Commission by means of a Comitology procedure as follows: 

"That decision-making process, which is of a legislative nature, consists, in essence, of the representative of the Commission submitting to the committee of which he is the chairman, and which comprises Member State representatives, a draft of the measures to be adopted, so that the committee can deliver its opinion by the majority required under Article 205(2) EC within a time-limit which the chairman may lay down according to the urgency of the matter" (emphasis added)
.
In the light of the above, and on the basis of the EC Treaty as it stands now, the Commission submits that the distinction which is known in certain legal orders between legislative acts (as acts adopted by parliaments) and executive regulations (as acts of general scope adopted by the government) cannot be transposed to accurately describe the Community legal order. In the specific institutional framework of the Community, every normative act of general scope adopted by its institutions is to be considered as "adopted in a legislative capacity" within the meaning of Article 2(2) of the Convention. Thus, it follows from a combined reading of Articles 2(2) and 9 of the Convention that 'acts' in Article 9(3) do not cover acts of a legislative nature, which are – in the specific institutional context of the Community – all normative acts of general scope adopted by its institutions, with the consequence that the Community is not required to provide for review procedures in respect of acts other than administrative acts (or omissions) of individual scope. There was therefore no reason why Title IV of the Aarhus Regulation would have had to cover acts other than administrative acts (or omissions) of an individual scope
. 
Before considering the third main allegation made by the communicant, the Commission would recall, in response to the argument that Title IV of the Aarhus Regulation fails to implement Article 9(2) of the Convention, that, as explained above
, the mere fact that Article 9 of the Aarhus Regulation implements Article 7 of the Convention with respect to plans and programmes relating to the environment does not entail that Article 9(2) of the Convention would apply in this connection. Article 9(2) of the Convention leaves it to the discretion of the Parties to extend its application to provisions of the Convention other than Article 6 thereof, and, as evidenced by the Explanatory Memorandum attached to the legislative proposal which led to the adoption of the Aarhus Regulation – which the communicant itself quotes on p. 22 of the communication – it is beyond doubt that the Community has not elected to do so, which the result that the issue of access to justice in connection with public participation concerning plans and programmes relating to the environment should be considered in the context of Article 9(3) of the Convention.

In that connection, the communicant wonders whether Title IV would apply in case there would be no public participation – either due to an express refusal to do so or further to an omission to carry out public participation – before plans and programmes relating to the environment are adopted by a Community institution or body, as it doubts that there would be any reviewable administrative act or omission in such a case because of the lack of individual character of such act or omission.

Irrespectively of the availability of a remedy under Article 230 of the EC Treaty – issue which is considered in more detail below – , the judicial remedy available under Article 234 of the EC Treaty suffices alone to ensure compliance with Article 9(3) of the Convention, irrespective of the possible application of Title IV of the Aarhus Regulation. 

In connection with the third allegation concerning the exclusion of potential applicants under Title IV other than environmental NGOs, such as natural persons or local and regional authorities, the Commission would first point out  that public authorities are plainly not "members of the public" within the definition set out in Article 2, point 4, of the Convention, as the latter strongly suggests that it refers to what is commonly known as "civil society".

The Commission would also note that Article 9(3) of the Convention expressly allows Parties to provide for "criteria" which "members of the public" must meet to be able to avail themselves of the review procedure referred to in that provision.
The ACCC has itself stated in paragraph 35 of its Findings and Recommendations with regard to compliance by Belgium with its obligations under the Aarhus Convention in relation to the rights of environmental organizations to have access to justice (Communication ACCC/C/2005/11 by Bond Beter Leefmilieu Vlaanderen VZW (Belgium) - adopted by the Compliance Committee on 16 June 2006):

"35. While referring to “the criteria, if any, laid down in national law”, the Convention neither defines these criteria nor sets out the criteria to be avoided. Rather, the Convention is intended to allow a great deal of flexibility in defining which environmental organizations have access to justice. On the one hand, the Parties are not obliged to establish a system of popular action (“actio popularis”) in their national laws with the effect that anyone can challenge any decision, act or omission relating to the environment."

The Commission considers that Article 9(3) of the Convention does not require Parties to ensure that any member of the public has access to a review procedure, which implies in turn that, as and when a Party puts in place a review mechanism, it may elect to focus on a particular category of applicants.  
One can draw a relevant comparison, in that respect, with Article 9(2) of the Convention, where environmental NGOs are being given a different (privileged) treatment when compared to other members of the public.
The Commission understands Article 9(3) of the Convention as aiming to enhance the enforcement of legislation relating to the environment. The Commission considers that this objective may be more than sufficiently achieved by means of a scheme whereby environmental NGOs are entitled to avail themselves of review procedures. 
In the light of the wide margin of discretion which Article 9(3) leaves to Parties, margin of discretion which itself relates to a certain extent to the general and not very precise wording of that provision (so much so that it is open to interpretation in many respects), the Commission would hardly see how Article 9(3) could be considered as requiring access to justice 'across the board' as such a broad interpretation would be tantamount to imposing on Parties the establishment of an 'actio popularis' system, which  – as noted in paragraph 111 above – the ACCC itself has expressly declared as not being what the Convention requires.

The Commission considers that its position finds clear support in the Findings adopted by the ACCC in March 2008 with regard to communication ACCC/C/2006/18 concerning the lack of access to administrative or judicial procedures to challenge an act of culling of rooks in alleged violation of European Community law, whose relevant paragraphs read as follows:

"32. Although the communication centres on the communicant’s attempts to initiate penal procedures against those responsible for the culling, the lack of such an opportunity for the communicant does not in itself necessarily amount to non-compliance with article 9, paragraph 3. That depends on the availability of other means for challenging such acts and omissions. Accordingly, for the assessment of compliance by the Party concerned, it is not sufficient to take into account only whether the communicant could make use of the Danish penal law system. It is not even sufficient to examine whether he himself had access to any administrative or judicial procedure to challenge the decision to cull the bird population. Rather, the Committee will have to consider to what extent some members of the public – individuals and/or organisations – can have access to administrative or judicial procedures where they can invoke the public environmental interests at stake when challenging the culling of birds allegedly in contravention of Danish law, including relevant European Community law.

(…)

35. While there is also an opportunity for individuals and non-governmental organisations to bring a private action directly to a court against an illegal activity, it is clear that in this case the communicant would not have fulfilled the criteria for standing. However, considering the limited, yet relevant, case law mentioned in paragraph 21, there appears to have been some possibility for some members of the public, namely certain non-governmental organizations, to challenge the culling. (...)

36. The Committee is aware that Danish jurisprudence is not fully clear as to the effectiveness of this remedy, and that there is little case law to build upon. Yet, it cannot ignore the fact that neither the communicant nor any other member of the public tried to request action by the Forest and Nature Agency, and that no other actions were taken by the communicant or any other member of the public than those referred to in paragraph 23. The Committee is not convinced that, simply because there was no possibility for the communicant to trigger a penal procedure, Denmark failed to comply with the Convention in this particular case. Nor was there sufficient information provided to the Committee to conclude that no other member of the public would have been able to challenge the culling through other administrative or judicial procedures" (emphasis added).
The Commission understands those Findings as acknowledging that Article 9(3) of the Convention does not require Parties to ensure that all, or even the majority of, members of the public have access to administrative or judicial review procedures. The ACCC has actually considered sufficient for the purpose of implementing that provision of the Convention that "some members of the public" be in such a position, be it understood that Parties to the Convention have the discretion to determine whether the available review procedures would be administrative or judicial. 
The Commission finds additional comfort in its contentions in Decision III/8 – Strategic Plan 2009–2014 adopted at the third Meeting of the Parties held from 11 to 13 June 2008 in Riga (ECE/MP.PP/2008/2/Add.16)
. Focal area III of that Strategic Plan concerns the possible "[f]urther development of the provisions and principles of the Convention where necessary to ensure that it continues to achieve its objectives"; this strategic goal is supposed to be achieved by Parties by means of the latter "endeavour[ing] to implement the following objectives as far as possible, taking account of national circumstances", among which:
"(f) Objective III.6: Work on promoting effective access to justice continues, in particular by way of further information exchange, capacity-building and exchange of good practice, inter alia, on the issue of criteria for standing, taking fully into account the Convention’s objective of guaranteeing access to justice. The extension of the range of members of the public having access to administrative and judicial procedures is explored, with particular focus on access by environmental non-governmental organizations. […]" (emphasis added)
.
The above-mentioned excerpt from Decision III/8 clearly acknowledges that Parties to the Convention themselves consider that Article 9(3) of the Convention does not require, as it stands, that the "range of members of the public having access to administrative and judicial procedures" be all encompassing, as otherwise there would be no sense to explore a possible "extension" of that range.
On the basis of the aforementioned, and it being recalled that Articles 234 and 234 of the EC Treaty already ensure as such compliance with the Convention, the Commission would contend that the administrative review mechanism provided for under Title IV of the Aarhus Regulation is in line with Article 9(3) of the Convention.
As far as the relationship between Article 9(4) of the Convention and Title IV of the Aarhus Regulation is concerned, reference is made to the observations developed in paragraph 143 of these submissions. 
4.3
With respect to the issue of costs of proceedings before the Community 
judicature

The communicant claims that instituting proceedings before the Community judicature may be prohibitively expensive for an NGO or an individual as the Rules of Procedures thereof provide that "the unsuccessful party shall be ordered to pay the costs if they have been applied for in the successful party’s pleadings". Constitute recoverable costs "sums payable to witnesses and experts […] and expenses necessarily incurred by the parties for the purpose of the proceedings, in particular the travel and subsistence expenses and the remuneration of agents, advisers or lawyers"
.

The communicant further alleges that, in addition to these costs being potentially prohibitive, it is not possible to foresee whether the Community institution will apply for the costs to be paid by the losing party. It is thus impossible to foresee the amount of the costs that could be required.

The communicant acknowledges itself, however, that, having contacted some NGOs involved in litigation before the Community judicature, the latter had to pay only minor costs. Still, as the clerk of the European Court of Justice informed the communicant that the Community institutions could require the applicant to pay the expenses of their lawyers provided they hire an external one, the claim is maintained as the uncertainty on the amount of the costs the applicant will have to pay in case (s)he or it loses as well as their possibly prohibitive amount act as a deterrent for NGOs and individuals to institute proceedings before the Community judicature and would therefore be contrary to Article 9(3) of the Convention
.
By way of preliminary observations, the Commission would first submit that the allegations made by the communicant are merely hypothetical as i) the latter has not been able to find any case where a potential breach of the Convention would have arisen and ii) the current practice of the Community institutions could hardly been questioned in the light of the Convention, as it will be seen below.
The Commission would further note in this connection that the Convention merely requires that costs must not be "prohibitively expensive", while it also makes it clear that courts are not precluded from awarding reasonable costs in judicial proceedings
.  Given that the words "prohibitively expensive" set a high threshold in terms of what Contracting Parties may allow as costs to be borne by the party losing the case, it is plain that a communicant alleging that a Contracting Party has failed to satisfy this limb of Article 9(4) of the Convention bears a heavy burden.  
As far as the actual practice of the Community institutions is concerned, the following is to be noted.

First, proceedings before the Community judicature are free of charge (i.e. there are no court fees) save in highly exceptional cases
.

Second, if the applicant loses the case, he or she only has to pay nominal costs to the Commission, unless the latter takes an external lawyer.
Where, as in most case, the Commission is only represented by agents from its Legal Service, the costs are limited to the expenses incurred to attend the hearing in Luxembourg and the copy costs of official documents prepared for the purpose of the proceedings.  In proceedings brought against the Council, those amounts were fixed at 260 € by the Court of First Instance (500 DEM) in the Sinochem case in 2000
; the practice of the Commission is to claim no more than that amount for a maximum of two officials.
Where, as does happen in some particularly complex cases, the Commission is also represented by an external lawyer, the applicant's costs would cover the above-mentioned amount of 260 € to which would be added the fee paid to the external lawyer. It is to be recalled however, that, insofar as proceedings of relevance under the Convention are concerned, no such case has been identified by the communicant; were there be one, it would need to be shown that those costs would be "prohibitively expensive" to fall  foul of Article 9(4) of the Convention. In any event, the Commission is likely to pay attention to all relevant circumstances surrounding of the proceedings in issue before deciding to be assisted by an external lawyer. 
Third, legal aid may be granted by the Court of First Instance and the Court of Justice judicature in accordance with the rules laid down in their respective Rules of Procedure
. 
In the light of the above observations, it would hardly be possible to find any Party to the Convention being in compliance with Article 9(4) of the Convention should it be considered that the Community legal order is in breach of that provision.
On the ground of the aforementioned, the Commission would contend that the allegations made by the communicant should be disregarded.
5.
Questions posed by the ACCC to the European Community

As already noted, by letter of 19 January 2009, the Secretary to the Convention requested the European Community to provide in its response to be submitted to the ACCC further details related to some of the matters raised in the communication by addressing the following questions formulated by the ACCC:

1.

The Community is invited to explain how it sees the following provisions of the Convention in relation to activities undertaken by its institutions and what measures it has taken to ensure compliance with each of these provisions in connection with such activities:


(a)
Article 9(2);


(b)
Article 9(3);


(c)
Article 9(4).

2.

The Community is invited to explain how, in the context of Article 9 of the Convention, it views the relation between, on the one hand, Article 9(1) of the Aarhus and, on the other, Article 230 of the EC Treaty as interpreted by the Community judicature in relation to rights of NGOs.

3.

The Community is invited to explain how, in the light of the judgement in Case WWF-UK (T-91/07), in particular its paragraphs 81 and 82, it sees the application of Article 9(1) of the Aarhus Regulation in the context of Article 9(2) and (3) of the Convention.

4.

The Community is invited to explain if the Community judicature is under an obligation to interpret Article 230 of the EC Treaty in the light of the Convention, and in particular its provisions on access to justice.

5.1
With respect to question 1   
Article 9(2) of the Convention only applies in a mandatory manner to any "decision, act or omission subject to the provisions of Article 6" concerning public participation in decisions on specific activities, while it is only applicable to "other relevant provisions of this Convention" as and when "so provided for under national law".

The Community has adopted no specific measures seeking to implement Article 9(2) with respect to activities of Community institutions and bodies, as it considers that the latter do not make decisions falling under Article 6 of the Convention
.

It is indeed common place that Community institutions and bodies do not adopt decisions permitting activities referred to in Article 6(1)(a) of the Convention, that is, those activities listed in Annex I thereto. The Commission considers that the same assessment holds true with respect to decisions falling under Article 6(1)(b) of the Convention, as, in the absence of a clear definition in the Convention itself, the Commission interprets this provision as referring only to decisions relating to activities of a nature similar to that of those activities covered under Article 6(1)(a) and more clearly identified in Annex I.

As explained above, the Commission considers that the pre-existing provisions of the EC Treaty (Articles 230 and 234 in particular concerning respectively actions for annulment and references from national courts for a preliminary ruling of the Court of Justice on the validity of Community acts) – which the Community secondary legislator may not amend, as this competence is reserved to all Member States acting in common accord (under Article 48 of the EU Treaty) – ensure sufficient implementation of Article 9(3) of the Convention. The Community has nevertheless elected to offer an additional administrative review mechanism to certain NGOs promoting environmental protection by means of Title IV of the Aarhus Regulation. (It should be made clear in this respect that Title IV has always been meant to relate to Article 9(3) of the Convention and not Article 9(2) thereof.) 

With respect to Article 9(4) of the Convention and the judicial remedies available under the EC Treaty (Article 230), the Commission would note that the Community judicature is empowered to declare void those Community acts which it deems to be unlawful
. It has also jurisdiction to declare that a Community institution has failed to act in contravention with the relevant rules of primary and secondary law
. The institution whose act has been declared void or whose failure to act has been declared contrary to the Treaty is required to take the necessary measures to comply with the judgment of the Court
. If actions brought before the Court of Justice does not have suspensory effect, the Court may, however, if it considers that circumstances so require, order that application of the contested act be suspended
. Lastly, the Court of Justice may in any cases before it prescribe any necessary interim measures
.

The same level of effectiveness is ensured in the specific context of Article 234 of the EC Treaty, insofar as it follows from that provision itself and the related case-law
 that: i) the Court of Justice may declare invalid a Community act upon request from a national court; ii) the preliminary ruling whereby the Court of Justice declares invalid a Community act may be relied on throughout the Community, iii) the Community institution author of the act concerned is required to take the necessary measures to comply with the judgment of the Court, and iv) the national court which has referred the request for preliminary ruling may, in certain circumstances, suspend the application of the national act or measure based on the Community act whose validity is challenged.  

Judgments and orders are recorded in writing and publicly available. On average, the length of the proceedings can be considered to be reasonably timely (taking into account the multilingual character of the Community). In any case, the Community judicature is aware of the importance of the timeliness of the proceedings and does not spare its efforts to improve further the situation, as shown, for instance, by the Annual Reports on its activities
. As far as costs are concerned, one should stress that Article 9(4) of the Convention only requires costs not to be prohibitively expensive, but it does not prevent courts to award reasonable costs (as confirmed a contrario by Article 3(8) of the Convention). By definition, what would constitute reasonable costs in judicial proceedings is to be assessed in the light, and on the basis, of the specific circumstances of each case by the court itself. 
As far as Article 9(4) of the Convention is concerned, the Commission would note that the scheme provided for under Title IV of the Aarhus Regulation can lead to the review and/or repeal of prior decisions made by Community institutions and bodies; the finding as to whether there is a breach of Community environmental law or not is to be made and communicated in writing to the applicant within 18 weeks maximum, which is a short timeframe when compared with most judicial procedures. According to settled case-law, the guarantees conferred by the Community legal order in administrative proceedings include, in particular, the principle of good administration, involving the duty of the competent institution to examine carefully and impartially all the relevant aspects of the individual case
. There is no administrative fee to be paid by the applicant, and there is no requirement that the applicant NGO be represented by a lawyer (even though it may obviously choose to do so, if it so wishes).

5.2
With respect to questions 2 and 3
It should first be made it clear that Article 9(2) of the Convention does not apply here, as already explained above
. Suffice it here to recall that Article 9(2) only applies to decisions, acts and omissions subject to the provisions of Article 6 of the Convention; its extension to decisions, acts or omissions subject to the provisions of other provisions of the Convention, such as Article 7 thereof – which is the provision Article 9 of the Aarhus Regulation seeks to implement (in part) – is made conditional to an express decision of each Party to that effect. The Commission stresses again that the Community has not elected to do so.
The second question addresses the relation between Article 9(1) of the Aarhus Regulation and Article 230 of the EC Treaty.

Article 9(1) of the Aarhus Regulation provides:

"Community institutions and bodies shall provide, through appropriate practical and/or other provisions, early and effective opportunities for the public to participate during the preparation, modification or review of plans or programmes relating to the environment when all options are still open. In particular, where the Commission prepares a proposal for such a plan or programme which is submitted to other Community institutions or bodies for decision, it shall provide for public participation at that preparatory stage."
The third question concerns the relation between Article 9 of the Aarhus Regulation and Article 9(2) and (3) of the Convention, in the light of paragraphs 81 and 82 of the order of the Court of First Instance in Case T-91/07 (WWF-UK v Council). 

Paragraphs 80 to 83 of the order in Case T-91/07 read:

"80
Secondly, the applicant claims that the Aarhus Convention and Regulation No 1367/2006 entitle it to be informed early in the decision-making procedure leading to the adoption of [total allowable catches] and that that entitlement to be involved in the adoption of such measures thereby confers on it a particular status with regard to the adoption of the contested regulation. 
81      On that point, it should be noted that Article 6(2) of the Aarhus Convention provides that the public concerned is to be informed early in an environmental decision-making procedure. In accordance with Article 9(1) of Regulation No 1367/2006, which transposes the provisions of the Aarhus Convention into the Community legal order, Community institutions or bodies are to provide early and effective opportunities for the public to participate during the preparation, modification or review of plans or programmes relating to the environment, when all options are still open.
82      It must be pointed out that any entitlements which the applicant may derive from the Aarhus Convention and from Regulation No 1367/2006 are granted to it in its capacity as a member of the public. Such entitlements cannot therefore be such as to differentiate the applicant from all other persons within the meaning of the case‑law referred to in paragraph 66 above.

83      Further, and in any event, it must be observed that, in accordance with the second paragraph of Article 14 of Regulation No 1367/2006, that regulation was applicable only from 28 June 2007 and therefore after adoption of the contested regulation on 21 December 2006. Having regard to the fact that the question whether an act is of individual concern to a person can be assessed only in the light of the circumstances existing when the contested measure is adopted (order in Federación de Cofradías de Pescadores de Guipúzcoa and Others v Council, [[2000] ECR I‑8797] paragraph 45), the particular status to which the applicant refers would not enable the contested regulation to be considered to have been of individual concern to the applicant at the time of its adoption."
The Commission would propose to address the two questions together as it sees them as being inextricably linked. 

The Commission would firstly note that, as stated in paragraph 83 of the order, the appraisal made by the Court of First Instance is only obiter dictum as the Aarhus Regulation was not applicable ratione temporis to the dispute. 
Second, as to the legal appraisal in paragraph 82 is concerned, the Court of First Instance was merely pointing out that the right to be consulted which any member of the public concerned enjoys under Article 9(1) of the Aarhus Regulation does not in itself entail standing under Article 230 of the EC Treaty to contest the substance of any act adopted following the consultation procedure in question. 

Accordingly, assuming that the reasoning of the Order in WWF-UK were to be confirmed by the Court of Justice, access to justice would still be ensured in conformity with Article 9(3) of the Convention by means of Articles 230 and 234 of the EC Treaty for the reasons set out in more detail above, as applicants would be, in particular, in a position to submit to the Court of Justice questions on the validity of any plan or programme relating to the environment adopted in breach of their right to be consulted. 

Having said that, reference has already been made to the case-law confirming the admissibility of judicial proceedings to the extent necessary to safeguard "procedural guarantees" bestowed by Community law on certain persons
.  In WWF-UK, it was not necessary for the Court of First Instance to rule on whether the right to be consulted which any member of the public concerned enjoys under Article 9(1) of the Aarhus Regulation may be regarded as a "procedural guarantee" within the meaning of that case-law with the consequence that members of the public that have been identified by the Commission as such have standing under Article 230 of the EC Treaty to challenge the procedure by which an act was adopted (i.e. to argue that an act has been adopted without any, or without an adequate, consultation procedure).  Indeed, it is clear that the applicant in that case sought to contest the substance of the act at issue.  It would be up to the Community judicature, when seized for the first time of a case raising the question whether Article 9(1) of the Aarhus Regulation confers "procedural guarantees" within the meaning of the relevant case-law, to rule on that issue in the light of all relevant rules of Community law.
5.3
With respect to question 4
The fourth and last question seeks to ascertain whether the Community judicature is obliged to interpret Article 230 of the EC Treaty in the light of the Convention.

According to Article 300(7) of the EC Treaty, international agreements concluded by the European Community are binding on the institutions of the Community and on Member States. In accordance with the Court of Justice’s case-law, those agreements prevail over provisions of secondary Community legislation
. The primacy of international agreements concluded by the Community over provisions of secondary Community legislation also means that such provisions must, so far as is possible, be interpreted and applied in a manner that is consistent with those agreements
.
However, an international agreement cannot affect the allocation of powers fixed by the Treaties or, consequently, the autonomy of the Community legal system. Thus, the powers conferred on the Court of Justice by the EC Treaty may be modified pursuant only to the procedure provided for to that effect by the Community legal order (which is now that laid down in Article 48 of the EU Treaty)
.
6.
Comments on the recommendations which the communicant 
requests the ACCC to issue
As the communicant has come forward in the communication
 with a number of possible recommendations which it invites the ACCC to issue, the Commission deems it necessary to comment some of them briefly.

The communicant invites first the ACCC to acknowledge that "if the jurisprudence of the European Courts is not altered under Regulation No 1367/2006, the European Community will fail to comply with Article 9(2) to (5) of the Aarhus Convention by preventing NGOs from having access to justice with respect to EC institutions and bodies’ decisions in environmental matters"
.

The Commission would first note that, as explained above, the relevance of Article 9(2) has not been established by the communicant.

The Commission is similarly at pain to understand the reference – either in the recommendations or in the course of the allegations made in the remainder of the communication – to Article 9(5) of the Convention, as the communicant in essence simply asserts that this provision is breached as there would still be "barriers to justice" in place. The Commission sees, however, no obligation of result enshrined in Article 9(5) pursuant to which any type of barrier to justice must be removed, as that part of the Convention only requires Parties to "consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice" (emphasis added).
With respect to Article 9(3) and (4), the Commission would dispute the above-mentioned statement as it overlooks the fact that Article 9(3) expressly refers to "administrative or judicial procedures", implying that parties may decide to implement this provision by means of either type of procedures, or a combination or both.

Assuming that the ACCC would consider that judicial remedies available under the EC Treaty were not fully compliant with the Convention, the Commission would submit on a subsidiary basis that the European Community would still be in line with its international obligations as an administrative remedy has been made available by means of Title IV of the Aarhus Regulation.
The communicant further invites the ACCC to issue recommendations some of which would be addressed to the Community judicature and the remainder to other Community institutions and bodies (including the Commission). Among the latter, one can find the following: the Community institutions and bodies would be recommended to "stop opposing the right of standing of environmental NGOs and individuals before the European Courts when the organisations institute proceedings to challenge one of the institutions/bodies’ decisions" and the same institutions and bodies would be recommended to "support the right of standing of NGOs and individuals"
.

The Commission would like to note in this respect that, as in many legal orders, the issue of admissibility of proceedings before the Community judicature involves public policy considerations which the Community judicature may examine at any time, even of its own motion ("moyen d'ordre public")
. This implies that, whatever is the position of the Community institution or body on this issue in its pleadings before the Community judicature (including when no issue of inadmissibility is raised by the defendant), the Court may, and considers itself as bound, to examine this point and rule about it on the ground of what it considers to be the law.
7.
Conclusion 
In light of the aforementioned, the Commission would contend that the Community is not to be considered as having acted in breach of Article 9 of the Aarhus Convention as alleged in Communication ACCC/C/2008/32.

Appendix to paragraph 35 of the Submissions of the European Commission, on behalf of the European Community, to the Aarhus Convention Compliance Committee concerning communication ACCC/C/2008/32
The following is a non-exhaustive list of cases where the Court of Justice and the Court of First Instance of the European Communities have dismissed the instituted actions as inadmissible for lack of individual concern on the part of the applicants:
Case T-195/07 Lafarge Cement S.A. v Commission (not yet reported).

Case T‑28/07 Fels-Werke and Others v Commission (not published in the ECR) confirmed on appeal [Case C-503/07 P (not yet reported)].

Case T-27/07 US Steel Košice s.r.o. v Commission [2007] ECR II-128 confirmed on appeal [Case C-6/08 P (not yet reported)].

Case T-13/07 Cemex UK Cement Ltd v Commission [2007] ECR II-146.

Case T-227/06 RSA Security Ireland Ltd v Commission (not yet reported).

Case T-82/06 Apple Computer International v Commission (not yet reported). 

Case T-127/05 Lootus Teine Osaühing v Council [2007] ECR II-1.

Case T-263/04 Schmoldt and Others v Commission [2004] ECR II-1515 confirmed on appeal [C-342/04 P (not published in the ECR)].
Case T-369/03 Arizona Chemical BV and Others v Commission [2005] ECR II-5839 confirmed on appeal (C-150/064 P [2007] ECR I-39).
Case T-196/03 European Federation for Cosmetic Ingredients (EFfCI) v European Parliament and Council [2004] ECR II-4263 confirmed on appeal (Case C-113/05 P [2006] ECR I-46).

Case T-142/03 Fost Plus v Commission ([2005] ECR II-589.

Case T-108/03 Elisabeth von Pezold v Commission [2005] ECR II-655.

Case T-339/00 Bactria Industriehygiene-Service Verwaltungs GmbH v Commission [2002] ECR II-2287 confirmed on appeal (C-258/02 P [2003] ECR I-15105).

Case T-215/00 La Conqueste v Commission [2001] ECR II-181 confirmed on appeal (Case C-151/01 P [2002] ECR I-1179).

Case T-270/99 Polyxeni Tessa and Andreas Tessas v Council [2001] ECR II-2401 confirmed on appeal [C-461/01 (not published in the ECR)].

Case T-11/99 Firma Léon Van Parijs NV and Others v Commission [1999] ECR II-2653.

Case T-263/97 GAL Penisola Sorrentina v Commission [2000] ECR II-2041.

Case T-109/97 Molkerei Großbraunshain and Bene Nahrungsmittel v Commission [1998] ECR II-3533 confirmed on appeal (Case C-447/98 P [2000] ECR I-9097).

Case T-168/95 Eridania and Others v Council [1999] ECR II-2245 confirmed on appeal (Case C-352/99 P [2001] ECR I-5037).

Case T-158/95 Eridania and Others v Council [1999] ECR II-2219 confirmed on appeal (Case C-351/99 P [2001] ECR I-5007).

Case T-6/95 R Cantine dei Colli Berici Coop. ARL v Commission [1995] ECR II-647.

Case C-276/93 Chiquita Banana Company BV and Others v Council [1993] ECR I-3345.

Case C-107/93 Asociación Española de Fabricantes de Margarina v Commission [1993] ECR I-3999. 

Joined cases C-429/92 and C-25/93 Association Bananière Camerounaise "Assobacam" and Compagnie Fruitière Import v Commission [1993] ECR I-3991. 

Case C-131/92 Thierry Arnaud and Others v Council [1993] ECR I-2573. 

Joined cases C-232/91 and C-233/91 Odette Nikou Petridi AE and Syllogos Kapnemporon Makedonias kai Thrakis v Commission [1991] ECR I-5351.

Case 191/88 Co-Frutta Srl v Commission [1989] ECR 793.

Case 34/88 Coopérative agricole de l'Anjou et du Poitou (Cevap) and Others v Council [1988] ECR 6265.

Case 205/87 Nuova Ceam Srl v Commission [1987] ECR 4427. 

Case 304/86 Enital SpA v Council and Commission [1987] ECR 2257.

Case 301/86 R Frimodt Pedersen A/S v Commission [1987] ECR 3123. 

Case 295/86 SA Garelly v Commission [1987] ECR 3117. 

Case 279/86 SA Sermes v Commission [1987] ECR 3109. 

Joined cases 233 to 235/86 Champlor SA and Others v Commission [1987] ECR 2251. 

Case 229/86 Brother Industries Limited and Others v Commission [1987] ECR 3757.

Case 117/86 Unión de Federaciones Agrarias de España (UFADE) v Council and Commission [1986] ECR 3255. 
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� 	Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (done at Aarhus on 25 June 1998). 


� 	"Any natural or legal, person may, under the same conditions [as those laid down in paragraph 2], institute proceedings against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former."


� 	Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies (OJ L 264, 25.9.2006, p. 13).


� 	See also paragraphs 95 to 97 of these submissions.


� 	Council Decision 2005/370/EC of 17 February 2005 on the conclusion, on behalf of the European Community, of the Convention on access to information, public participation in decision-making and access to justice in environmental matters (OJ L 124, 17.5.2005, p. 1).


� 	OJ L 264, 25.9.2006, p. 13.


� 	OJ L 264, 25.9.2006, p. 13.


� 	Article 10(1) first subparagraph of Regulation No 1367/2206.


� 	Article 10(1) second subparagraph of Regulation No 1367/2206.


� 	Article 10(2) of Regulation No 1367/2206.


� 	Article 10(3) of Regulation No 1367/2206.


� 	OJ L 13, 16.1.2008, p. 24.


� 	Articles 230 and 232. The first case whereby applicant NGOs have instituted proceedings for annulment of the reply sent to them by the Commission under Title IV of the Aarhus Regulation is now pending before the Court of First Instance of the European Communities (Case T-338/08 – see paragraphs 9 and 95 of the submissions).


� 	Commission Decision 2008/401/EC, Euratom of 30 April 2008 amending its Rules of Procedure as regards detailed rules for the application of Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institution and bodies (OJ L 140, 30.5.2008, p. 22).


� 	Cases 294/83 Parti écologiste "Les Verts" v European Parliament [1986] ECR 1339, paragraph 23 and C-15/00 Commission v European Investment Bank [2003] ECR I-7281, paragraph 75; Joined Cases C-402/05 P and C-415/05 P Yassin Abdullah Kadi and Al Barakaat International Foundation v Council  [not yet reported], paragraph 281.


� 	Cases C-240/90 Germany v Commission [1992] ECR I-5383, paragraph 42 and C-378/00 Commission v European Parliament and Council [2003] ECR I-937, paragraph 39.


� 	Case 25/62 Plaumann v Commission [1963] ECR 25.


� 	See, in particular, appendix 1 to the communication. A non-exhaustive list of such cases is attached hereafter for illustration. It should be underlined that there are many more cases, especially by the Court of First Instance relying on the case-law of the Court of Justice, where actions have been dismissed as inadmissible for lack of individual concern on the part of the applicants.


� 	A non-exhaustive list of such cases is attached hereafter for illustration. It should be underlined that there are many more cases, especially by the Court of First Instance relying on the case-law of the Court of Justice, where actions have been dismissed as inadmissible for lack of individual concern on the part of the applicants.


� 	See order in Joined Cases T�236/04 and T�241/04 EEB and Stichting Natuur en Milieu v Commission [2005] ECR II�4945, paragraph 71: "The Court notes that the principles governing the hierarchy of norms (see, inter alia, Case C�240/90 Germany v Commission [1992] ECR I�5383, paragraph 42) preclude secondary legislation from conferring standing on individuals who do not meet the requirements of the fourth paragraph of Article 230 EC.( …)."


� 	Communication, p. 2 (emphasis in the original).


� 	Case 25/62 Plaumann v Commission [1963] ECR 25.


� 	"While it is, admittedly, possible to envisage a system of judicial review of the legality of Community measures of general application different from that established by the founding Treaty and never amended as to its principles, it is for the Member States, if necessary, in accordance with Article 48 EU, to reform the system currently in force" (Case C-50//00 P Unión de Pequeños Agricultores v Council [2002] ECR I-6677, paragraph 45).


� 	See, for instance, Cases C-358/89 Extramet Industrie v Council [1991] ECR I-2501, paragraph 13, C-309/89 Codorniu v Council [1994] ECR I-1853, paragraph 19, and  C-41/99 P Sadam Zuccherifici and Others v Council [2001] ECR I-4239, paragraph 27.


� 	Case C-50/00 P Unión de Pequeños Agricultores v Council, cited above, paragraphs 37 to 41.


� 	Case C-263/02 P Commission v Jégo-Quéré & Cie SA [2004] ECR I-3425, paragraphs 31 and 32.


� 	Case T-142/03 Fost Plus VZW v Commission [2005] ECR II-589, paragraph 75.


� 	Case T-37/04 Região autónoma dos Açores [not yet reported], paragraph 92.


� 	See the Findings and Recommendations with regard to compliance by Belgium with its obligations under the Aarhus Convention in relation to the rights of environmental organizations to have access to justice (Communication ACCC/C/2005/11 by Bond Beter Leefmilieu Vlaanderen VZW (Belgium), paragraph 35.


� 	See, to that effect, Cases 169/84 Cofaz a.o.  v Commission [1986] ECR 391, 264/82 Timex v Council and Commission [1985] ECR 849, 191/82 Fediol v Commission [1983] ECR 2913, C-78/03 P Commission v Aktionsgemeinschaft Recht und Eigentum eV [2005] ECR I-10737 and T-96/92 Comité Central d'Entreprise de la Société Générale des Grandes Sources a.o. v Commission [1995] ECR II-1213.


� 	OJ L 70, 16.3.2005, p. 1.


� 	"155.  In the Court's view, State action taken in compliance with such legal obligations is justified as long as the relevant organisation is considered to protect fundamental rights, as regards both the substantive guarantees offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent to that for which the Convention provides (see the above-cited M. & Co. decision, at p. 145, an approach with which the parties and the European Commission agreed). By “equivalent” the Court means “comparable”: any requirement that the organisation's protection be “identical” could run counter to the interest of international co-operation pursued (paragraph 150 above). However, any such finding of equivalence could not be final and would be susceptible to review in the light of any relevant change in fundamental rights' protection" (Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland [GC], no. 45036/98, § 155, ECHR 2005-VI).


� 	Communication, p. 28.


� 	Case T-173/98 Unión de Pequeños Agricultores v Council  [1999] ECR II-3357].


� 	Case 314/85 Foto-Frost v Hauptzollamt Lübeck-Ost [1987] ECR 4199.


� 	Joined Cases C-143/88 and C-92/89 Zuckerfabrik Süderdithmarschen AG v Hauptzollamt Itzehoe and Zuckerfabrik Soest GmbH v Hauptzollamt Paderborn [1991] ECR I-415.


� 	Article 104a (1) of the Rules of Procedure of the Court of Justice.


� 	See Foto-Frost cited above. 


� 	Case 66/80 SpA International Chemical Corporation v Amministrazione delle finanze dello Stato [1981] ECR 1191, paragraph 13.


� 	See, inter alia, Joined Cases C�120/06 P and C-121/06 P FIAMM and FIAMM Technologies v Council and Commission [not yet reported], paragraph 123 and the case�law cited.


� 	Case T-173/98 Unión de Pequeños Agricultores v Council  cited above.


� 	The common agricultural policy is a good example of such a situation.


� 	See Case C-263/02 P Commission v Jégo-Quéré & Cie SA [2004] ECR I-3425, paragraph 31. 


� 	See Cases C-491/01 British American Tobacco (Investments) and Imperial Tobacco [2002] ECR I-11453, paragraphs 37 et seq.  and C-308/06 International Association of Independent Tanker Owners (Intertanko) and Others [not yet reported], paragraphs 33 and 34.


� 	Case C-263/02 P Commission v Jégo-Quéré & Cie SA [2004] ECR I-3425, paragraph 32.


� 	See Case C�300/00 P(R) Federación de Cofradías de Pescadores de Guipúzcoa and Others v Council [2000] ECR I�8797, paragraph 45.


� 	See, for instance, T�144/05 Muñiz v. Commission [not yet reported], paragraph 77.


� 	This does not mean that a Party may not go beyond what is strictly required under Article 9(3) and provides in domestic law that certain normative acts may be reviewed by courts – this is, besides, what Article 234 of the EC Treaty allows, as the validity of normative acts usually constitute the subject matter of the reference for a preliminary ruling to the Court of Justice.


� 	See paragraphs 48 to 51 of these submissions. 


� 	� HYPERLINK "http://www.unece.org/env/pp/mop3/As%20submitted/ECE_MP_PP_2008_2_Add_16.pdf" ��http://www.unece.org/env/pp/mop3/As%20submitted/ECE_MP_PP_2008_2_Add_16.pdf�


� 	Decision III/8, p. 8.


� 	See Articles article 87(2) and 91(b) of the Rules of Procedure of the Court of First Instance and Articles  69(2) and 73(b) of the Rules of Procedure of the Court of Justice.


� 	The Commission refers here to Article 9(3) of the Convention to reflect accurately the communicant's allegations on this point. The substantive provision on the issue of costs is however to be found in Article 9(4) of the Convention.


� 	As shown by a combined reading of Articles 3(8) and 9(4) of the Convention.


� 	See Articles 90 of the Rules of Procedure of the Court of First Instance and 72 of the Rules of Procedure of the Court of Justice.


� 	Case T-97/95 DP Sinochem v Council [2000] ECR II-1715, paragraph 35.


� 	See Articles 94 et seq. of the Rules of Procedure of the Court of First Instance and 76 et seq. of the Rules of Procedure of the Court of Justice.


� 	The Community has adopted specific measures to implement Article 9(2) of the Convention within the Member States [see Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC (OJ L 156, 25.6.2003, p. 17) ].


� 	Article 231 of the EC Treaty.


� 	Article 232 of the EC Treaty.


� 	Article 233 of the EC Treaty.


� 	Article 242 of the EC Treaty.


� 	Article 243 of the EC Treaty.


� 	On this case-law, see section 4.1 above.


� 	See the 2007 Annual Report (� HYPERLINK "http://curia.europa.eu/fr/instit/presentationfr/index.htm" ��http://curia.europa.eu/fr/instit/presentationfr/index.htm�) where, in relation to developments in the Court’s workload and the average duration of proceedings, one can read: "2. The statistics concerning the Court’s judicial activity in 2007 reveal a distinct improvement compared with the preceding year. In particular, the reduction, for the fourth year in a row, of the duration of proceedings before the Court should be noted, as should the increase of approximately 10 % in the number of cases completed compared with 2006" (p. 9). 


� 	Case C�269/90 Technische Universität München [1991] ECR I�5469, paragraph 14; Case T�44/90 La Cinq v Commission [1992] ECR II�1, paragraph 86; and Case T�70/99 Alpharma v Council [2002] ECR II�3495, paragraph 182. See, also, Article 41 of the EU Charter of Fundamental Rights on the right to good administration, whose paragraph 1 reads: "Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union." 


� 	See notably paragraph 106 above. The Commission is aware that the Court of First Instance refers to Article 6(2) of the Convention, in paragraph 81 of the WWF-UK order, which could suggest that this provision would apply in cases such as the one in dispute before the CFI. The Commission would respectfully submit that the CFI might not have completely reflected in an accurate manner the relevant legal framework.


� 	See paragraph 57 above.


� 	Case C-344/04 IATA and Others [2006] ECR I-403, paragraph 34.


� 	Case C�61/94 Commission v Germany [1996] ECR I-3989, paragraph 52, and Case C�286/02 Bellio F.lli [2004] ECR I-3465, paragraph 33.


� 	See, to that effect, Opinion 1/92 [1992] ECR I-2821, paragraph 32.


� 	Communication, p. 30 and 31.


� 	Communication, p. 30.


� 	Communication, p. 30.


� 	See, for instance, Case C-298/00 P Italy v Commission [2004] ECCR I-4084, paragraph 35 and case-law cited; Case C-313/90 CIRFS and Others v Commission [1993] ECR I-1125, paragraph 23; Case C-345/00 P FNAB and Others v Council [2001] ECR I-3811, paragraph 39.
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