
Aide-mémoire on the issue of the (non-)applicability of Article 9(2) of the Aarhus Convention in the context of communication ACCC/C/2008/32

(22.09.2009)
The Commission contends that Article 9(2) of the Convention is irrelevant in the context of communication ACCC/C/2008/32 for the following reasons:
I
Article 6(1) of the Convention and measures of general scope
As decisions covered by Article 6(1)(a) and (b) of the Convention must, by definition, concern a "specific activity", it is clear that the provisions of Article 6 do not apply to measures of general scope.
II
Article 6(1) of the Convention and product-related decision-making
Contrary to what the communicant appears to suggest, it does not seem that Article 6 covers any type of decisions relating to any type of proposed activities which may have a significant impact on the environment.

The Convention does not define what an "activity" is for the purposes of Article 6, and it could be adventurous to try identifying the precise boundaries of that concept in the abstract. It seems, however, most unlikely that Article 6(1) of the Convention covers decisions concerning the placing on the market of products ('product-related decision-making').

Regarding Article 6(1)(a), it suffices to consider Annex I to the Convention to see that product related activities are not listed therein. Admittedly, Annex I point 20 has a more open texture in that it refers to "[a]ny activity not covered by paragraphs 1-19 above where public participation is provided for under an environmental impact assessment procedure in accordance with national legislation". But the fact remains that it is firstly up to national legislation to decide whether the said product related activity is to be made subject to an EIA procedure
.  

As to Article 6(1)(b) of the Convention, it is submitted that activities covered by that provision should be of a type and nature similar to those activities listed in Annex I to the Convention, which would suggest that product-related decision-making is not per se covered under this provision either. Insofar as Article 6(1)(b) would be considered as corresponding to a certain extent to Article 4(2) of the EIA Directive and Annex II thereto
, it is to be noted that no product-related decision-making processes are listed in the latter annex.

The above-mentioned interpretation is supported by the developments which have taken place at the Convention's level with respect to genetically modified organisms ("GMOs").

Article 6(11) of the Convention, in its original version, specifically relates to GMOs with a view to make the deliberate release thereof subject to provisions which are worded and intended to be less demanding that the public participation requirements applicable to activities covered under Article 6(1)(a) and (b). 

In 2005 was adopted an Amendment to the Aarhus Convention concerning public participation in decision-making on genetically modified organisms ("the GMO Amendment")
. This Amendment – which is not in force yet – will repeal Article 6(11) of the Convention and introduce a new Article 6bis and Annex Ibis dealing respectively with public participation in decisions on the deliberate release into the environment and placing on the market of GMOs and the modalities to be followed to that effect. One of the legal consequences of having a new article dealing with GMOs is clarifying beyond any doubt that Article 9(2) of the Convention does no apply to GMOs as Article 9(2) is only directly applicable to decisions to which Article 6 of the Convention applies
.

Article 6(11) and the GMO Amendment may be seen as a signal that Parties to the Convention did not intend to consider that any product-related decision-making which may have a significant impact on the environment would be as such and automatically be subject to the full public participation requirements of Article 6 of the Convention. 

One could argue that GMOs constitute a specific issue of its own, the treatment of which in the Convention is not necessarily representative of the Parties' intent with respect to other product-related decision-making. Under that interpretation, Article 6(11) was necessary as otherwise decisions on the deliberate release of GMOs might well have been caught under Article 6(1)(b) of the Convention, which was precisely what was not wished for
.

Whilst it is difficult to rule that interpretation completely out, it may be useful at this stage to consider the negotiation process of the Convention by way of additional guidance.

It is commonly understood that Article 6(1) was drafted using as a basis the EIA
 and IPPC
 Directives: "Paragraph 1 [of Article 6] as a whole has been drafted with reference to article 2(1) of the EIA Directive, its annexes, and Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control (IPPC)"
.

No product-related decision-making is covered by either of these Directives.

If one considers the penultimate recital of the preamble to the Convention – which can be seen as referring to relevant sources of inspiration for Article 6 –
, there seems to be no product-related decision-making either falling under the referred instruments.

Consideration can also be given to subsequent practice of the Parties to the Convention.

Under public international law, it is commonly accepted that, together with the context, any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions, as well as any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation, can be taken into account as interpretative aid
.

On the occasion of their third meeting (Riga, 11 – 13 June 2008
), Parties to the Convention adopted a Strategic Plan 2009-2014
, in which features, as Objective III.3 of Focal area III: Development
, the following: "The provisions on public participation in decisions having a significant impact on the environment, encompassing, inter alia, product-related decision-making are assessed, further reflected on and, where appropriate, elaborated on"
.

Even though its wording is somewhat ambiguous as to whether – and the extent to which – product-related decision-making is already covered by the Convention, this objective is only meaningful if one accepts that more could be done in this respect, which implies in turn that Parties to the Convention do not consider that the latter covers all types of product-related decision-making..

Interestingly enough the above-mentioned wording has been accepted by Parties to the Convention as a compromise text, as many of them were unable to endorse an otherwise committing (but also clearer altogether) wording: "The scope of public participation gradually expands beyond site-specific activities and the placing on the market of genetically modified organisms to possibly encompass product-related and other decision-making having a significant impact on the environment through patterns of production and consumption" (emphasis added)
.

In conclusion, the above strongly suggests that product-related decision-making has not been considered by Parties to the Convention as falling per se and automatically under Article 6 of the Convention
.
III
Article 6(1) of the Convention and decisions granting financial support
With respect to Article 6(1)(a) of the Convention, the Committee has already stated that "[it]considers that in general a decision of a financial institution to provide a loan or other financial support is legally not a decision to permit an activity, as is referred to in article 6 of the Convention" (Findings of the Aarhus convention Compliance Committee  with regard to communication ACCC/C/2007/21 concerning compliance by the European Community with its obligations under the Convention as adopted by the Compliance Committee at its twenty-third meeting, held in Geneva, 31 March - 3 April 2009, paragraph 36).
The wording of Article 6(1)(b) of the Convention is less specific as it refers to "decisions" without specifying whether those decisions permit the proposed activity concerned or not.

Yet, the Commission would contend that this difference of wording is firstly to be understood as reflecting the fact that "the activities listed in annex I, because of their recognized environmental significance, can be expected to be the subject of sophisticated permitting procedures, whereas the kinds of activities falling under subparagraph (b) might not ordinarily be subject to fully-developed permitting procedures" (Implementation Guide, p. 94).

The Commission is aware that the Implementation Guide goes on by stating that "the flexibility in subparagraph (b) enables article 6 to be applied to additional forms of decision-making as their environmental significance is realized" (ibidem), but it does not consider that this would mean that decisions granting financial support would be covered by Article 6(1)(b) of the Convention.

The Commission would refer, in this respect, to Article 6(10) of the Convention, which expressly refers to the "operating conditions" of an activity referred to in Article 6(1), without making any distinction as to whether the activity concerned would fall under subparagraph (a) or (b). The Commission interprets this provision as strongly suggesting that decisions granting financial support are not covered by Article 6(1) in general (including as far as subparagraph (b) is concerned) as such decisions are typically not determining the operating conditions of the financed activity.
IV
Relationship between Articles 6 and 7 of the Convention 
Article 9(2) of the Convention applies to decisions, acts and omissions subject to the provisions of Article 6 of the Convention and, where so provided for under national law (and without prejudice to Article 9(3)), of other relevant provisions of the Convention.

The communicant suggests that Article 9(2) of the Convention would apply to decisions made in respect of plans and programmes relating to the environment falling under Article 7 of the Convention on the ground that Article 7 specifies that, within the framework of its operation, paragraphs 3, 4 and 8 of Article 6 of the Convention apply. The communicant also refers to the Implementation Guide to support its contention
.
The Commission does not share this interpretation which disregards the intrinsic differences existing between public participation in decisions on specific activities and public participation concerning plans and programmes relating to the environment as governed respectively by Articles 6 and 7 of the Convention.
Most strikingly, Article 6 of the Convention rests on the premise that the "public concerned" by decisions on specific activities must participate in the relevant decision-making process, while Article 7 of the Convention refers to the "public".
The Commission is aware that Article 6(3) of the Convention, which is mentioned in Article 7, refers itself to paragraph 2 of Article 6, where the concept of "public concerned" is used.

Yet, the Commission does not consider – unlike what the communicant and the Implementation Guide (at p. 117) seem to suggest – that this would be enough to incorporate the idea that the concept of "public" under Article 7 neatly corresponds to that of "public concerned" as defined in Article 2(5) of the Convention. Indeed, such an interpretation would simply disregard the fact that Article 7 itself makes it clear that "[t]he public which may participate shall be identified by the relevant public authority, taking into account the objectives of [the] Convention". Besides, the Commission notes that the Implementation Guide states  that "[t]he inapplicability of article 6, paragraph 5, indicates that the scope of the public included in participation under article 7 is not the same as that included under article 6, and for which a special category (“public concerned”) has been devised"(p. 117).
Finally, the Commission also notes that the passages of the Implementation Guide to which the communicant refers (on p. 117 and 128) do not state that Article 9(2) of the Convention automatically applies to the provisions of Article 7, independently of an autonomous decision of a Party to do so. The Guide rather argues that it would be advisable for the Parties to do so.
***
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� 	It is to be noted that Annex I point 20 does not apply to all cases where some sort of EIA is performed; it is specifically required that public participation be provided for in the EIA procedure concerned (see the Implementation Guide of the Convention, p. 93).


� 	See below.


� 	See � HYPERLINK "http://www.unece.org/env/documents/2005/pp/ece/ece.mp.pp.2005.2.add.2.e.pdf" ��http://www.unece.org/env/documents/2005/pp/ece/ece.mp.pp.2005.2.add.2.e.pdf�.


� 	Unless a Party decide to extend it to Article 6bis.


� 	It seems that the Implementation Guide favours this interpretation (see p. 112 & 113).


� 	Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment (OJ L 175, 5.7.1985, p. 40), as subsequently amended.


� 	Then Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control (OJ L 257, 10.10.1996, p. 26). Directive 96/61 has been repealed and is replaced by a codified version thereof: Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 concerning integrated pollution prevention and control (OJ L 24, 29.1.2008, p. 8).


� 	Implementation Guide, p. 92.


� 	"Bearing in mind the relevant provisions in the Convention on Environmental Impact Assessment in a Transboundary Context, done at Espoo, Finland, on 25 February 1991, and the Convention on the Transboundary Effects of Industrial Accidents and the Convention on the Protection and Use of Transboundary Watercourses and International Lakes, both done at Helsinki on 17 March 1992, and other regional conventions."


� 	See Article 31(3)(a) and (b) of the Vienna Convention on the Law of Treaties.


� 	See: � HYPERLINK "http://www.unece.org/env/pp/mop3/mop3.docV.htm" ��http://www.unece.org/env/pp/mop3/mop3.docV.htm�.


� 	Decision III/8 (ECE/MP.PP/2008/2/Add.16), which is accessible at the following address: � HYPERLINK "http://www.unece.org/env/pp/mop3/As%20submitted/ECE_MP_PP_2008_2_Add_16.pdf" ��http://www.unece.org/env/pp/mop3/As%20submitted/ECE_MP_PP_2008_2_Add_16.pdf�.


� 	"Strategic goal III: Further development of the provisions and principles of the Convention where necessary to ensure that it continues to achieve its objectives" (p. 7)


� 	Decision III/8, p. 7.


� 	See Paragraph 14, point (c) of Draft Decision III/8 – Long-Term Strategic Plan prepared by the Bureau of the Convention (ECE/MP.PP/2008/L.10 - 8 April 2008, p. 8).


� 	The Implementation Guide suggests otherwise when it states: "While EIA is the most familiar process within decision-making covered by article 6, the article also applies to other decision-making where EIA-type procedures do not apply. It might apply, for example, to specific regulatory decisions with a potential environmental impact such as rate-setting. It may apply to decisions for the renewal or modification of existing permits or approvals for the introduction of new products into commerce" (p. 91).


� 	"The close relationship between articles 6 and 7 and the direct incorporation of some of the requirements of article 6 are an indication that rights and obligations under article 7 are good candidates for the application of the access-to-justice provisions in article 9, paragraph 2. There, the Convention sets forth review procedures for persons aggrieved by decisions, acts or omissions under article 6 or “other relevant provisions” of the Convention. To make use of article 9, paragraph 2, however, a person must meet the standing requirements of that article, including being a member of the “public concerned” as defined in article 2, paragraph 5" (p. 117); "Paragraph 2 [of Article 9] provides for access to justice through formal review of matters relating to public participation under article 6. It also expressly applies to “other relevant provisions” of the Convention as provided for under national law. This means that Parties may apply the review procedures to other provisions in the Convention by providing for review in those cases in national law. Parties might view the general provisions of article 3 and the provisions concerning the collection and dissemination of information in article 5 as examples of provisions that would qualify as “other relevant provisions.” These provisions lay the groundwork for many of the obligations set out in article 6 and are relevant to its implementation. Similarly, the provisions of article 7 on public participation concerning plans, programmes and policies relating to the environment (especially the provisions incorporated from article 6) and the provisions of article 8 concerning public participation during the preparation of executive regulations and/or generally applicable legally binding normative instruments, describe additional processes that require public participation. Implementation of these procedures also could be reviewable under article 9, paragraph 2." (p. 128).
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