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. INTRODUCTION

1. On 1 December 2008, the non-governmental organizéhGO) ClientEarth (hereinafter
the communicant), supported by a number entitielsaaprivate individuaf,submitted a
communication to the Committee alleging a failuyetie European Union (EU) to comply
with its obligations under article 3, paragrapladd article 9, paragraphs 2, 3, 4 and 5, of the
Convention.

2. The communication alleges that by applying the Nittal concern” standing criterion

for private individuals and NGOs that challengeisieas of the EU institutions before the
Court of Justice of the European Union (the Eurap@aurt of Justice (hereinafter the ECJ)
and General Court or Court of First Instance (§Rbereinafter, collectively the EU Courts),
the EU fails to comply with article 9, paragraphS,2f the Convention. The communication
further alleges that the law adopted by the EUhenform of a regulation in order to comply
with the provisions of the Conventid¢hereinafter the Aarhus Regulation), fails to gian
individuals or entities, other than NGOs, suchegganal and municipal authorities, access to
internal review; and that the scope of this interesiew procedure is limited to appeals
against administrative acts of individual naturs.&vresult, the EU fails to comply with

article 3, paragraph 1, and article 9, paragrapf the Convention. Finally, the
communication alleges that by charging the apptghaefore the EU Courts with expenses of
uncertain and possibly prohibitive nature in casless of their case, the EU fails to comply
with article 9, paragraph 4, of the Convention. #ddally, the communication alleges also a
breach of article 6 by not providing for public peipation, and related access to justice, in
decision-making related to certain decisions tdike&U institutions.

! This text will be produced as an official Unitedtdas document in due course. Meanwhile editoniahmor
substantive changes (that is changes which arpambbf the editorial process and aim at correcginmgrs in the
argumentation, but have no impact on the findimgs @nclusions) may take place.

% The present communication was originally submitigdhe communicant concerning non-compliance by th
European Community. As of 1 December 2009, the ig@an Union succeeded the European Community in its
obligations arising from the Convention (TreatyLefbon amending the Treaty on European Union aad th
Treaty establishing the European Community). ECHas become EU law. The present findings will
systematically refer to EU law and EU institutiare bodies, even if they refer to the status befweentry
into force of the Lisbon Treaty.

3 The communicant submitted a list that includesdwig Kramer, Asociacion para la Justicia AmbienBadnd
Beter Leefmilieu (BBL), CEE Bankwatch Network (Bavétch), Ecologistas en Accién, France Nature
Environment (FNE), Friends of the Irish EnvironmeBteenpeace International, International FundAfamal
Welfare (IFAW), Instituto Internacional de Derechdedio Ambiente (IIDMA), Naturschutzbund Deutsatda
e.V. - NABU, Oceana, Oekobuero and SOS Grand Bleu.

* From its inception on 1 January 1989 to 30 Nover20€9, the General Court was known as the CouFirst
Instance (CFI). In the present findings, the terf @ill nevertheless be used where the earlier-taseof the
General Court is being discussed or cited.

® Regulation (EC) No. 1367/2006 of the Europeani®agnt and of the Council of 6 September 2006 en th
application of the provisions of the Aarhus Coni@mbn Access to Information, Public Participataomd
Access to Justice in Environmental Matters to Comitgunstitutions and bodies, OJ L 264 of 25.09.200.13.



3. Overall, the communicant alleges a general faiyréhe EU to comply with the
provisions of the Convention on access to justicenvironmental matters. This allegation is
supported by references to a number of decisiorted¥U Courts, includingyWF-UK v
Council of European UniofWWF Casef: EEB and Stichting Natuur en Milieu v
Commission of the European CommunifeEB Cases};:Regido auténoma dos Acores v
Council (Azores Casej;andStichting Natuur en Milieu and Pesticides Actiortwark

Europe v CommissiofStichting Milieu CaseJ.In theEEB cases, the CFI dismissed the
actions, and that decision was not appealed Almeescase and th&/WF-UK case were
dismissed on appeal to the ECJ. Biiehting Milieucase was pending before the EU Courts
when these findings were adopted by the Committee.

4. Atits twenty-second meeting (17-19 December 200@) Committee determined on a
preliminary basis that the communication was adibliss

5. Pursuant to paragraph 22 of the annex to decigfothe communication was forwarded

to the Party concerned on 24 December 2008. Omai%aly 2009, the Committee wrote a
letter to the Party concerned and the communidangawith a number of questions soliciting
additional information from both parties on the ligable legal framework, the nature of the
allegations and the facts presented in the comratioic The communicant sent its response
to the questions raised by the Committee on 25 ROf)9. The Party concerned sent its
comment to the communication and its responseetqtfestions of the Committee on 11 June
2009.

6. On 24 June 2009, the Committee received informatiadhe form of an amicus
memorandum from the NGO WWF-UK. The amicus memauandlleged that the rejection
of the WWF-UK application to the CFI to review theotas for cod fishing set by Council
Regulation No 41/2008 constituted a failure by the Party concerned tomly with the
requirements of article 9, paragraphs 2 and 3.appellate decision confirmed the CFI
ruling. This case was submitted in support of fhegation of the communicant that the Party
concerned is in non-compliance with article 9, geaphs 2 and 3, concerning access to a
review procedure for members of the public conogianed review procedures concerning
substantive legality of decisions, acts or omissisubject to article 6 of the Convention.

7. In subsequent correspondence dated 2 July 2009t concerned requested the
Committee to postpone examining the communicatidii the release of the final court
decision, on the basis of paragraph 21 of the atmeéecision I/7, as some of the issues
raised in the communication and concerning3hehting Milieucase were sub judice before
the CFIl. The Committee examined the request fraPurty concerned at its twenty-fourth
meeting (30 June — 3 July 2009) and sought thesv@whe communicant. Having taken note
of the reply of the communicant and the amicusadia@August 2009 and 23 August 2009
respectively, and also of its earlier decisionéted consideration of communication
ACCC/C/2008/31 (Germany), the Committee, usingliéstronic decision-making procedure

® WWF-UK Ltd v Council of the European Unjdi91/07, 2 June 2008; amMdWF-UK Ltd v Council of the
European Union and the Commission of the Europeami@unitiesC-355/08, 5 May 2009.

" EEB and Stichting Natuur en Milieu v Commissijmined cases T-236/04 and T-241/04, 28 Novembéb2
® Regi&o auténoma dos Agores v CouriEiB7/04, 1 July 2008 and C-444/08, 26 Novemb&920

® Stichting Natuur en Milieu and Pesticides Actioriwark Europe v Commissipii-338/08, action brought on
11 August 2008.

10 Council Regulation (EC) No. 41/2006 of 21 Decen®@®6 fixing for 2007 the fishing opportunities and
associated conditions for certain fish stocks awdips of fish stocks, applicable in Community watend, for
Community vessels, in waters where catch limitatiare required, OJ L 15 of 21.12.20086, p. 1.



decided to discuss the substance of at least ptre @ommunication at its twenty-fifth
meeting (22 — 25 September 2009). At the timeQbmmittee also decided to defer
consideration of those elements for which it magtese to await the outcome of tBechting
Milieu case.

8. The Committee discussed the communication at isityvfifth meeting, with the
participation of representatives of the communict@ amicus and the Party concerned, the
latter represented by the European Commissiorhésame meeting, the Committee
confirmed the admissibility of the communicatiorftex the discussion, the Committee
agreed to defer its decision on whether draft figdiwould be prepared immediately
thereafter or at a later stage following the judgtme theStichting Milieucase.

9. By letter of 21 January 2010, the Committee invitesl parties and the amicus to submit
their views on how the changes introduced by thieyento force of the Lisbon Treaty on 1
December 2009 (such as the new article 263 reglaiticle 230, new provisions on
democratic principles and the entry into forcehef EU Charter of Fundamental Rights)
might impact on the merits of the communicatione Harty concerned and the communicant
replied on 26 February and 1 March 2010 respegtialid the amicus on 19 February 2010.

10.The Committee prepared draft findings at its thfitgt meeting (22-25 February 2011),
focusing on the main allegation of the communidanéxamining the jurisprudence of the
EU Courts on access to justice in environmentatersgenerally. In doing so, the
Committee considered whether in I&VF-UKcase the EU Courts accounted for the fact
that the Aarhus Convention had entered into foocéhfe Party concerned, but decided not to
make specific findings on whether the case infielounts to non-compliance with the
Convention. In addition, while awaiting the outcoofahe Stichting Milieucase, which was
still pending before the EU Courts, the Commitiefeained from examining whether the
Aarhus Regulation or any other relevant internahiadstrative review procedure of the EU
meet the requirements on access to justice in tmyé&htion.

11.In accordance with paragraph 34 of the annex tesibecl/7, the draft findings were then
forwarded for comments to the Party concerned anlde communicant on 15 March 2011.
Both were invited to provide comments by 12 Apfill2.

12.The Party concerned and the communicant providethents on 12 and 11 April 2011,
respectively.

13. At its thirty-second meeting, the Committee pro@ektb finalize its findings in closed
session, taking account of the comments receivied.Jommittee then adopted its findings
and agreed that they should be published as amdddeto the report. It requested the
secretariat to send the findings to the Party cozkand the communicant.

. SUMMARY OF FACTS, LEGAL FRAMEWORK AND | SSUES™

A. Legal Framework and relevant jurisprudence

" This section summarizes only the main facts, exideand issues considered to be relevant to thetiqnef
compliance, as presented to and considered bydhar@tee.



Aarhus Convention and the EU legal framework

14.According to art.17 of the Aarhus Convention it vegpen for signature by inter alia
.regional economic integration organizations cdngtid by sovereign States members of the
Economic Commission for Europe to which their mentbates have transferred competence
over matters governed by this Convention, includimgcompetence to enter into treaties in
respect of these matters”. In accorddance witklarfi9, a regional economic integration
organization may ratify, accede to or approve tbav@éntion. As set out in article 2

paragraph 2(d) of the Convention, an institutiom eégional economic integration
organization shall also be considered as “publibanity” under the Convention.

15. Agreements concluded by the Party concerned adérigjrupon the EU institutions and
the Members States (art. 216, para. 2 of the Treatye Functioning of the European Union
(TFEU), previously art. 300 para. 7 of the Treattablishing the European Community
(TEC)).

Procedures and remediesfor natural and legal personsto bring a case beforethe
EU Courts

16.There are, in principle, four types of proceduneifdividuals and entities to bring a case
before the EU Courts:

a) Action for annulment under TFEU article 263, paggdr 4 (ex TEC art. 230, para. 4);

b) Preliminary reference under TFEU article 267 (exCTdtt. 234);

c) Action for failure to act under TFEU article 26%rpgraph 3 (ex TEC art. 232 para.
3); and

d) Action for damages under TFEU 268 (ex TEC art. 235)

For the purposes of the present findings the tvab femedies will be described in the
following paragraphs, namely action for annulmend areliminary reference. This
examination includes an analysis of the jurispregenf the EU Courts. For the reasons stated
in paragraph 10 above the Aarhus Regulation iglestribed in the following paragraphs.

Action for annulment under TFEU article 263 paraghed (ex TEC art. 230, para. 4)

17.Prior to 1 December 2009, article 230, paragraféx4art.173 para. 4, before the Treaty
of Amsterdam) of the TEC provided that: “[a]ny natiuor legal person may [...] institute
proceedings against a decision addressed to tredrper against a decision which, although
in the form of a regulation or a decision addregsemhother person, is of direct and
individual concern to the former”. The ECJ has digped jurisprudence on the interpretation
and implementation of this provision, as outlinedhe following paragraphs, both in general
terms as well as in the interpretation of environtakmatters. Of particular relevance is the
interpretation of what it means for a decision ¢oo “individual concern”.

18. Article 263, paragraph 4, of the TFEU (in forcecgirl December 2009) reads: “[a]ny
natural or legal person may [...] institute procegdiagainst an act addressed to that person
or which is of direct and individual concern tortheand against a regulatory act which is of
direct concern to them and does not entail implémgmeasures.” No relevant ECJ
jurisprudence exists yet with respect to this sion.



Preliminary reference under TFEU article 267 (exO'&rt. 234)

19.Natural and legal persons may access the EU Cimasgh the preliminary reference
procedure of TFEU article 267. In this case thercoian EU Member State submits to the
ECJ for resolution a question on the interpretatibBU law. The request (reference) put to
the Court is not of general nature and is accongahby the specific facts and circumstances
that triggered it. According to TFEU, article 267:

“[w]here such a question is raised before any couttibunal of a Member State, that
court or tribunal may, if it considers that a demison the question is necessary to
enable it to give judgment, request the Court @ @i ruling thereon.

Where any such question is raised in a case pemheifage a court or tribunal of a
Member State against whose decision there is rioigldemedy under national law,
that court or tribunal shall bring the matter beftdre Court.”

Summary of relevant decisions by the EU Courts on actions of annulment.
The Plaumann case

20.1n 1963, the ECJ interpreted for the first time ¢higerion of “individual concern” in the
Plaumanncase’? In that case, Plaumann & Co, a German corporasionght the annulment
of a decision of the European Commission that le&gsed to authorize the Federal Republic
of Germany to suspend, in part, customs dutiesegipé to fresh mandarins and clementines
imported from third countries. The Court held tH&ersons other than those to whom a
decision is addressed may only claim to be ind@ilyuconcerned if that decision affects
them by reason of certain attributes which are jgcto them or by reason of circumstances
in which they are differentiated from all other g@ms and by virtue of these factors
distinguishes them individually just as in the cakthe person addressed”. Following this
reasoning, the ECJ found that the corporation weasnalividually concerned. The criteria for
standing established in this decision have sinep been referred to as the “Plaumann test”.

The Greenpeace case and the Danielsson case

21.The ECJ used for the first time the Plaumann teshvironmental matters in the
Greenpeacease- Greenpeace International and local associatiodsesidents of Gran
Canaria (Spain) sought the annulment of a decisttmpted by the Commission to provide
financial assistance from the European Regionakld@ment Fund for the construction of
two power stations on the Canary Islands, withequiring the conduct of an environmental
impact assessment (EIA). The CFI asserted thaRlnemann test was applicable to
environmental matters and refused standing to ppécants. The ECJ confirmed the CFI
decision and also added that remedies were availalbhe national courts, based on article
234 of the TEC (art. 267 of the TFEU) concerningliprinary rulings. The Court affirmed its
interpretation in later cases, and in Benielssorcasé* the Court clarified that such an
individual concern could not be established evehdfapplicants suffered harm.

2 plaumann & Co v Commissip@ase 25/62, 15 July 1963.

13 stichting Greenpeace Council and Other v CommisdieB85/93, 9 August 1995; arBtichting Greenpeace
Council and Others v the Commissi@321/95 P, 2 April 1998.

1 Marie-Thérése Danielsson, Pierre Largenteau, Ewaodlv Commission of the European Communifies
219/95 R, 22 December 1995, [1995] ECR:ll 3051.



The UPA case

22.In 1999, the Court in thgnion de Pequefios AgricultorédPA) cas€ did not grant
standing to the trade association UPA, represeitipacting on behalf of small Spanish
agricultural businesses, which sought the annulmeatCouncil Regulation reforming the
common organization of the olive oil market. Thel Cénfirmed the Plaumann test and
denied standing to the UPA, even if some of its imers would have to cease their economic
activity because of the contested Regulation. Qreabpin 2002, the ECJ confirmed the CFI
decision and ruled that under the current TEC gions, Member States were responsible for
the establishment of a system of legal remediegpancedures ensuring respect of the right to
effective judicial protection. In this case, theropn delivered by Advocate General Jacobs,
which was ultimately not followed by the Court, gegted that article 230, paragraph 4, of
the TEC should be interpreted so as to recognete‘@m applicant is individually concerned
by a Community measure where the measure hasliabls to have, a substantial adverse
effect on his interest”.

The Jégo-Quéré case

23.1n 2002, the CFI reversed the Plaumann test idéige-Quéréase®; the CFl interpreted
article 230, paragraph 4, of the TEC in a mannatr ghanted access to the applicant Jégo-
Quéré and argued that there was no need to ameritELD to that effect. Specifically, the
Court ruled that “there [was] no compelling reasmmead into the notion of individual
concern a requirement that an individual applicaaking to challenge a general measure
[had to] be differentiated from all others affectsgdit in the same way as an addresgée”;
and that “a natural or legal person [was] to bexrrégd as individually concerned by a
Community measure of general application that [eomed] him directly if the measure in
guestion [affected] his legal position, in @ manwaich is both definite and immediate by
restricting his rights or by imposing obligations lsim. The number and position of other
persons who [were] likewise affected by the megsurgrho [might] be so [affected], [were]
of no relevance in that regard”. In 2004, on appia ECJ reversed the CFl ruling and
reaffirmed its Plaumann tet.

The EEB cases

24.1n 2005, the CFI confirmed the Plaumann jurisprugein the European Environmental
Bureau (EEB) casé€$.The actions were submitted (9 and 11 June 20(d)déhe entry into
force of the Convention, but the ruling was rendg8 November 2005) after the entry into
force of the Convention, but before the Aarhus Regan came into effect. In these cases two
environmental NGOs were denied standing befor&the€ourts to challenge some

provisions of two decisions of the European Comimissvhich allowed the Member States
to maintain in force authorizations for the usévad herbicide products with potential
negative effects on the environment and humantheatitazine and simazine. The CFI found

5 Unién de Pequefios Agricultores v Commissioase T-173/98, 23 November 1999; &hién de Pequefios
Agricultores v CouncjlCase C-50/00, 25 July 2002.

16 Jégo-Quéré et Cie SA v Commissidrl77/01, 3 May 2002.

7 |bid. para. 49 refers to the Opinion of Advocatnéral Jacobs delivered on 21 March 2002f0i6n de
Pequefios Agricultores v Coundtase C-50/00, para. 59.

18 Commission v Jégo-Quéré et Cie, §A263/02P, 1 April 2004.

9 See n 7 above.



that neither the statutory aim of the applicanpritect the environment nor its special
consultative status with the European institutiesblished its “individual concern.” The
CFI also ruled that the proposal for the AarhuswRagpn did not grant standing to
environmental NGOs unless the latter met the “iidllial concern” criterion stipulated in
article 230, paragraph 4, of the TEC. This caseneasppealed to the ECJ.

The Acores case

25.1n 2008, the CFI applied the Plaumann test inAberescase™ where the autonomous
region of Azores (Portugal) sought the annulmemtart of a regulation on the management
of fishing areas and resources in the European Qontyn(EC). The action for this case was
submitted to the CFl on 2 February 2004, beforeetitey into force of the Convention, but
the CFI ruling was rendered after its entry intacé(1 July 2008).

26.The CFI argued that the Aarhus Convention had eehlapproved by the EC, when the
action was brought before it; it recalled thatamy event, article 9, paragraph 3, of the
Convention, referred to the criteria laid downhe national law, and in EU law such criteria
were set by article 230, paragraph 4 and the ekjatesprudence; and stated that the
autonomous region of Azores was not an NGO, andettpgirements of article 12 of the
Aarhus Regulation were not fulfilled. The decismfithe CFl was appealed to the ECJ on 8
October 2008. By order of 26 November 2009, the &8dissed the appeal.

The WWF-UK case

27.This action was submitted on 19 March 2007, afterantry into force of the Convention
for the EU, but before the Aarhus Regulation beceffextive (on 17 July 2007). The CFI
ruling (2 June 2008), the appeal application (39 2008) and the dismissal of the appeal
application (5 May 2009) took place after the AariRegulation became effective.

28.1In this casé> WWF-UK, sought the partial annulment before thé &FCouncil

Regulation No 41/2006 of 21 December 2006 fixing fishing opportunities and associated
conditions for certain fish stocks and groups sl fstocks applicable in community waters for
the year 2007 in respect of cod in the zones coveyeCouncil Regulation No 423/2004
establishing measures for the recovery of cod sttick

29. Regulation 41/2006 finds its origin in Council R&gion No 2371/2002% The latter

requires the Council of the European Union to liie uantities of fish and species of fish that
may be fished (Total Allowable Catches or TACsg geographical areas where these species
can be fished, quotas per Member State, and tlwfisponditions (conservation measures)
under which Community vessels are authorized tchcaind land fish. The Council annually
decides on these matters in the form of a Regulasioch as Regulation 41/2006, which sets
the fishing conservation measures for the followiegr. In its decision-making procedure,

the Council takes into account the advice providgthe International Council for the
Exploration of the Sea (ICES) for areas withirré@mit, the Scientific, Technical and

0 See n 8 above.

1 See n 6 above.

22 Council Regulation (EC) No 423/2004 of 26 Febru2®@4 establishing measures for the recovery of cod
stocks, OJ L 70 of 9.3.2004, p 8.

23 Council Regulation (EC) No 2371/2002 of 20 Decentfi2 on the conservation and sustainable exgilmita
of fisheries resources under the Common Fishewsy? OJ L 358 of 31.12.2002, p. 59.



Economic Committee for Fisheries (STECF) and thgiétel Advisory Councils (RAC), in
which stakeholders participate. For the North $ear¢levant RAC is the North Sea RAC, a
council that advises the Commission on matterssbefies in respect of fishing zones located
in the North Sea. WWF-UK is a member of the Norga RAC. Regulation 41/2006 is
binding upon the Member States, which distribugedbota allocated to them among their
fishing vessels by issuing individual fishing petsniFor the 2007 TACs, the North Sea RAC
submitted its advice to the Council and the Comimissvhich took that advice into account
in the adoption of Regulation No 41/2006. The N@#a RAC'’s report records the minority
opinion of environmental NGOs, including WWF-UK. tlms minority opinion WWF-UK

and three other environmental NGOs disputed the @d@pted for cod (30,000 tonnes) in the
light of the advice submitted by ICES and the mezstor the recovery of cod stocks
established by Council Regulation (EC) No 423/26026 February 2004.

30.The CFI denied standing to the applicant. The G that neither the statutory aim of
the applicant to protect the environment nor itsstdtative status in the decision-making
process, as a member of the North Sea RAC, fotdheested regulation established its
“individual concern.” It also stated that “any eletinents which the applicant may derive
from the Aarhus Convention and from [the Aarhus iRatipn] [were] granted to it in its
capacity as a member of the public. Such entitlésnould] not therefore be such as to
differentiate the applicant from all other perswornth the meaning of the [Plaumann test]”. On
appeal the CFI order was reaffirmed.

The Stichting Milieu case

31.The applicants in this caéeequested the Commission to review Regulation No
149/2008° in accordance with Title IV of the Aarhus Regudation internal review and
access to justice. In its request to the Commis$@tinhting Milieu en Natuur argued that the
said Regulation amending the maximum residue Idee®od products, although it might
have the form of a general measure, should beaearcompilation of individual decisions
concerning the residues of all the individual praduand substances. Thus, because of its
individual scope, the Regulation is an administeaict meeting the criteria of article 2(1)(g)
of the Aarhus Regulation and/or an administratisteof a public authority, under article 9,
paragraph 3, of the Aarhus Convention. The Comunisky letters of 1 July 2008 declared
the request inadmissible on the ground that théested regulation could not be regarded as
an act or as a bundle of decisions of individuapsc The applicants submitted that the
contested Regulation No 149/2008 consists of aleusfddecisions and contended that it
applies to a definitely defined and previously deieed group of products and active
substances. In this respect, the applicants almkéu Regulation No 396/2038which in its
article 6 provides that a separate applicatiomfodification may be submitted for each
maximum residue level established by civil soc@tyanizations, among others, with an
interest in health, such as the applicants. Irvitw of the applicants, a decision on such an
application, in the context of Regulation No 39@&istnbe a decision which specifically relates
to a particular product or a particular active sabse, and the same reasoning ought to be

4 See n 9 above.

%5 Commission Regulation (EC) No 149/2008 of 29 Jan@@08 amending Regulation (EC) No 396/2005 of the
European Parliament and of the Council by establisAnnexes Il, lll and IV setting maximum residesels

for products covered by Annex | thereto, OJ L 58 82008, p. 1.

%6 Regulation (EC) No 396/2005 of the European Pawiat and of the Council of 23 February 2005 on
maximum residue levels of pesticides in or on faad feed of plant and animal origin and amendingrCi
Directive 91/414/EEC, OJ L 70 of 23.2.2005, p. 1.



followed in respect of maximum residue levels dgthabd by Regulation No 149.
Alternatively, the applicants argued that Regulatim 149 concerns a decision which falls
under the scope of article 6, paragraph 1, of tadhds Convention, in that it relates to a
decision which is of direct and individual concéorthe applicants in a manner which
satisfies the requirements of the TEC article 2@0agraph 4 (now TFEU article 263,
paragraph 43’ As mentioned above (see paras. 3 and 10), thiswas pending before the
EU Courts when the findings were adopted by the @iitee.

Costs

32.According to the rules of procedure of the Courdwstice’® in principle, the proceedings
before the Court are free of charge, with some gbi@es, such as when a party has caused
the Court to incur avoidable costs or where copyingzanslation work had to be carried out.
As for the parties’ costs, the unsuccessful partyrdered to pay the costs, if they have been
applied for in the successful party’s pleadingsoi$ts are not claimed, each party bears its
own costs. Member States and institutions thatuetee have to bear their own costs.
Usually, the Court orders interveners, other thamider States and institutions, to bear their
own costs. The rules of procedure provide for legglprocedure, when a party is wholly or
in part unable to meet the costs of the proceedings

B. Substantive issues and arguments of the parties

33.The communicant brings forward a number of allegeticoncerning general failure of
the EU to comply with its obligations under the @ention. The allegations of the
communicant and the response of the Party concemeesummarized in the following
paragraphs. For the reasons stated in paragraphd@, allegations and arguments relating
to the Aarhus Regulation are not summarized below.

Standing

34.The communicant alleges that the “individual contestanding criterion for individuals
and NGOs to challenge decisions of EU institutiand bodies, as established in article TEC
230, paragraph 4, (now TFEU article 263, paragrapland interpreted in the jurisprudence
of the EU Courts (Plaumann test), restrict the s€te justice rights of individuals and
NGOs. The communicant notes that public interegtsg definition diffuse and collective,
and that as a result individuals and NGOs that seekallenge decisions regarding
environmental matters issued by EU institutionbadties, are not granted standing before the
EU Courts. Such an interpretation, according toctramunicant, does not fulfill the
objective of the Convention to give the public cermad wide access to justice; it does not
provide members of the public access to judiciatpdures to challenge acts or omissions in
environmental matters; it prevents the EU Coudsifproviding adequate and effective
remedies and constitutes a barrier to accesstioguand for all these reasons it is not in
compliance with article 9, paragraphs 2-5 of thew@mtion.

35.In this regard, the communicant brings to the étterof the Committee a number of
cases adjudicated by the E€Jn its view, the jurisprudence regarding articB92paragraph
4, established before the entry into force of thew@ntion remains relevant, as the ECJ

2’ See 0OJ C 301 of 22.11.2008, p.40.
%8 5ee OJ C 177/21 of 2.7.2010, p. 20-21.
29 Appendix 1 to the communication.



continues to rely on this jurisprudence after thyeinto force of the Convention for the
Party concerned.

36. The communicant also alleges that the establisi&Hj&isprudence on the interpretation
of TEC article 230, paragraph 4, is more favoratweards corporations and other entities
with economic objectives, than towards NGOs andapei individuals with environmental
objectives. Furthermore, the communicant allegasttie fact that the ECJ has over the years
developed a flexible interpretation of the “indivad concern” criterion in article 230,
paragraph 4, and has granted locus standi toemiitithe field of competition, state aid, and
intellectual property® demonstrates that a more flexible interpretatibarticle 230,

paragraph 4, is possible also in environmentalematt

37.The communicant stresses that such a more flekitdepretation has not been applied in
environmental matters; WWF-UK, for instance, wascunsidered as individually concerned
and was not granted locus standi, even thoughebisidn challenged was taken pursuant to a
Council Regulation that granted it the procedugtits in the decision-making process as a
member of the North Sea RAC.

38.In addition, the communicant maintains that the B&3J developed flexible and liberal
interpretations of the first two paragraphs ofct230 TEC so as not to undermine the rule
of law and the institutional balance (known as fmsive interpretation”). In its view, this
lends support to the argument that there is a manfgilexibility in the way the ECJ construes
this article. Hence, according to the communicto@,ECJ should apply its “purposive
interpretation” with regard to paragraph 4 of theng article, so as not to undermine the
provisions of the Convention on access to justice.

39.The Party concerned does not agree with the aitegasubmitted by the communicant.
In general, the Party concerned submits that adogsstice is sufficiently assured at
community level by means of combined applicatiommicles 230 and 234 TEC, while Title
IV of the Aarhus Regulation provides for additionaiedies in environmental matters.

40. First, the Party concerned draws the attentioh®@iQommittee to the institutional
features peculiar to the EU legal order. The Pewtycerned stresses that legal acts adopted by
EU institutions, so-called “secondary legislatiomiyst be in accordance with the EU Treaty
law (TEC, now TFEU), i.e. the “primary legislatigrédnd may not add to the rules already
laid down by the Treaty. In the present case, és&ictive interpretation of the applicable
rules on legal standing for natural and legal pesssiems from the primary legislation itself:
the locus standi criteria are set in TEC articl®,3#aragraph 4 (now TFEU art. 263 para. 4)
and these can change when all Member States agdeeso (according to art. 48 of the
Treaty establishing the European Union). In addjtibe Party concerned points out that EU
Courts may determine in full independence fromatieer EU institutions the correct
interpretation of the Treaty provisions.

%0 The communicant cites a number of rulings in theutinents it submitted, among th€®1, Comité Central
d’ Entreprise de la Société Anonyme Vittel and Gémhi Etablissement de Pierval and Federation Gélgr
Agroalimentaire v Commissioii-12/93, 27 April 1995Metropole Télévision SA and Reti Televisive Itadian
SpA and Gestevision Telecinco SA and Antena 3ldeidién v Commissigrjoined cases T-528/93, T-542/93,
T-543/93 and T-546/93, 11 July 19%8;tramet Industry SA v Counc-358/89, 11 June 199Zpdorniu SA v
Council C-309/89, 18 May 1994.

31 The communicant cites the following rulingsmmission v CoungiC-22/70, 31 March 197 Rarti
écologiste “les Verts” v European Parliame@-294/93, 23 April 198&uropean Parliament v CoungiC-
70/88, 22 May 19904ellenic Republic v CounciC-62/88, 29 March 1990.
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41.Also, as a general matter, the Party concernediomsnthat the Commission has amended
its Rules of Procedure to ensure the smooth apigicaf the Aarhus Regulation by its
department&?

42.The Party concerned disagrees with the assesseratdgred by the communicant on the
jurisprudence developed by the EU Courts on arfi8@, paragraph 4, in that standing has
been provided to entities representing economérésts, but not to public interest
organizations. It stresses the non-discriminat@atyre of the case-law and that the Plaumann
test has been applied and adapted to particulal tedactual circumstances, irrespective of
the nature of the would-be applicant as an econopecator or as a public interest entity. In
support of its arguments, the Party concerned gesvior a list of cases where economic
operators were denied locus stafidi.

43.The Party concerned also maintains that articled?34e TEC is in full compliance with
the Convention, since applicants have the riglligpute the legality of a administrative
measure of a Member State based on an EU actdinga Regulation) before national
courts, request its suspension and also that tienaacourt request a preliminary ruling from
the ECJ. Naturally, the success of their requelsiaigio depend on the validity of their
arguments. In the event of dismissal of its argus)eghe applicant may appeal the domestic
court’s decision.

44.The Party concerned made the following additiomahments, that:

“74. Community acts that are directly applicablieh as Regulations - normally still
require the adoption of administrative implementingasures, typically in the form of
decisions addressed to the economic operator(secoed, by national authorities.

75. That clarification made, it may indeed not dtalty excluded that in exceptional
cases a Community measure is both directly appéoddploys its full effect without
requiring any further administrative implementirgd 8o be adopted at Member State
level.

76. The Commission would like to point out in tba@nnection that the mere fact that a
Community act, such as a Regulation, applies dyrewithout intervention by the
national authorities, does not necessarily mearetiparty who is directly concerned
by it can only contest the validity of that Regidatif he has first contravened it. It is
possible for domestic law to permit an individuakdtly concerned by a general
legislative measure of national law which cannodivectly contested before the
courts to seek from the national authorities uridat legislation a measure (in
particular an administrative decision, either esiplor implicit) which may itself be
contested before the national courts, so thattieidual may challenge the
legislation indirectly. It is likewise possible thander national law an operator
directly concerned by a Community Regulation magkseom the national authorities

%2 Decision 2008/401/EC, Euratom of 30 April 2008 aniiag its Rules of Procedure as regards detailles ru
for the application of Regulation (EC) No 1367/2@66Community institutions and bodies.

¥ See appendix to para. 35 of the submissions dEtliepean Commission on behalf of the Party corzkrn
dated 11 June 2009.
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a measure under that Regulation which may be deté®fore the national court,
enabling the operator to challenge the Regulatidiréctly™*

Decisions by EU ingtitutions and bodies on specific activities under article 6

45.The communicant alleges that the EU institutiors lamdies take measures that are
decisions subject to article 6, paragraph 1(b)hefConvention. The communicant
specifically mentions in this context a number e€idions of different legal nature taken by
various EU institutions, including financing deciss or decisions related to placing products
or substances on the market. According to the camicaat, such decisions relate to activities
“not listed in Annex | which my have a significaeffect on the environment” and therefore
meet the criteria in article 6 paragraph 1(b) whgtrafted in sufficiently broad way to
include various types of decisions. The main arguroéthe communicant is that article 6
paragraph 1(b), does not relate only to decisidrspermitting nature, as it is the case in
article 6, paragraph 1(a).

46.The Party concerned submits that the EU institgteamd bodies do not adopt decisions or
acts subject to article 6 of the Convention. EW @mmonly require administrative
implementing measures by the national authoritiesanly in exceptional cases is a
Community measure directly applicable and deplts/fuil effect without requiring any
further administrative measures.

Application of article 9, paragraph 2, to plansand programs

47.The communicant alleges that decisions within tieammg of article 7 of the Convention
are subject to review procedures available undele®, paragraph 2, of the Convention, by
virtue of the fact that article 9, paragraph 2,lesto “any decision, act and omission subject
to the provisions of article 6” of the Conventiandonjunction with the fact that under article
7 the Parties are bound to apply article 6, pawEa, 4 and 8.

48. In this regard, the communicant maintains théief Committee considers that the
decisions issued by EU institutions and bodieshatalecisions in the sense of article 6 of the
Convention, but decisions in the sense of artiaké the Convention, article 9, paragraph 2,
applies anyway. For instance, even if the Regutatio TACs challenged at the WWF-UK
case is a decision in the sense of article 7 o€Cirevention, the remedies under article 9,
paragraph 2, of the Convention, should be availabtae public.

49.The Party concerned denies the allegation of nonptiance with article 9, paragraph 2,
because EU institutions and bodies do not adopsides or acts subject to article 6 of the
Convention and because the application of articlga@agraph 2, does not apply to decisions
subject to articles 7 and 8 of the Conventionhméxample brought forward by the
communicant, the Party submits that since Reguidtio 41/2006 was not a decision within
the scope of article 6 of the Convention, the nevpeocedures under article 9, paragraph 2,
are not available.

50.In the view of the Party concerned, article 9, geaph 2, of the Convention leaves it to
the discretion of the Parties to extend its appbicato provisions of the Convention other
than decisions within the scope of article 6, dreEU in exercising this discretion, does not

% See paras. 74-76 of the submissions of the EunoPeamission on behalf of the Party concerned dated
June 2009.
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extend the application of article 9, paragraphf2he Convention to plans and programs
relating to the environment.

Actsand omissions under article 9, paragraph 3

51. The communicant alleges that remedies under a8igkaragraph 3, of the Convention
are available in a wider range of situations, beeahe broad scope of this provision allows
challenges to any acts and omissions by privatsopsrand public authorities. This provision
also provides the right to contest the lack ofharimproper organization of public
participation in the adoption of decisions undeickr 7 of the Convention.

52.1n the example of the WWF-UK case, the communiedieges that if the Committee does
not consider that the remedies of article 9, paaty2, apply, in any case, the remedies of
article 9, paragraph 3, of the Convention applyusihn the view of the communicant, by not
ensuring that WWF-UK has access to administratiedicial procedures to challenge acts
and omissions by public authorities, the Party eoned failed to comply with article 9,
paragraph 3, of the Convention.

53.The Party concerned submits that article 9, papdgBa allows the Parties a wide margin
of discretion in defining, among other things, wheanvironmental organizations have access
to justice and denies any allegation by the comoantiof non-compliance with article 9,
paragraph 3, of the Convention. In the view of Flagty concerned, articles 230 and 234 of
the TEC establish a complete system of remediepeowddures to ensure control of the
lawfulness of the acts of the EU institutions andibs. These remedies are entrusted to the
EU Courts that act in cooperation with nationalrt®uwhere appropriat€.The Party
concerned submits that the European Court of HuRights has acknowledged that the
protection of fundamental rights by EU law, as rdgaoth the substantive guarantees
offered and the mechanisms controlling their okesece, can be considered to be
“equivalent” to that of the European ConventionHuman Rights$® The Party concerned
provides relevant jurisprudence that shows thatrevkd) law confers procedural guarantees
on certain persons entitling them to request the@ission to initiate a specific decision-
making process, those persons should be ablettutegproceedings to protect their
legitimate interests insofar as the decision tonlagle by the Commission must take into
account the information supplied by those perdons.

Costs
54.The communicant alleges that the costs that adgsamty of a case before the EU Courts

may have to pay are uncertain and may be prohéytiexpensive, and thus that the Party
concerned is not in compliance with article 9, geaah 4, of the Convention.

% In support of its argument, the EC provides refeexcerpts from the EC jurisprudence, suchyan de
Pequefios Agricultores v Cound-50/00P, F 2002 (paras. 37-4Cpmmission v Jégo-Quére et Cie, EA
263/02P, 1 April 2004 (paras. 31-3gpst Plus VZW v Commissiof+142/03, 16 February 2005 (para. 75);
Regido auténoma dos Acores v CounEiB7/04, 1 July 2008 (para. 92).

% Bosphorus Hava Yollari Turizm Ve Ticaret Anonink&irv Ireland[GC], no. 45036/98, para. 155, ECHR
2005-VI.

3" The Party concerned refers to a number of casesng thenCofaz a.0. v Commissiph69/84, 12 July 1990;
Timex v Councjl264/82, 20 March 198%ediol v Commissigri91/82, 4 October 1988ommission v
Aktionsgemeinschaft Recht und Eigentum@Vv8/03P, 13 December 2005; a&bamité Central d’ Entreprise
de la Société Générale des Grandes Sources a.omnissionT-96/92, 15 December 1992.
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55.The Party concerned argues that the communicafegations on the prohibitively
expensive costs remain hypothetical, since the camcant has not established any case
where costs were indeed prohibitively expensivea Party concerned also submits that
proceedings before the EU Courts are free of ch@vgh a few exceptions); that the costs of
the losing party are nominal, unless the Commiskimes an external lawyer; and that legal
aid may be available

D. Use of domestic remedies

56.When this case was submitted to the CommitteeMé--UK case was still pending
before the ECJ. As pointed out above,\é&/F-UKcase was later decided by the ECJ. The
communicant has not invoked any procedures befareaurts of the EU Member States to
address the issues in thAVF-UK case or other relevant matters. Moreover, sontleeof
issues raised in the present communication arewtlyrsub judice before the General Court
in the context of th&tichting Milieucase.

[1. CONSIDERATION AND EVALUATIONBY THE COMMITTEE
A. Legal basisand scope of consider ations of the Committee

57.The EU signed the Aarhus Convention on 25 June 4888 pproved it through Council
Decision 2005/370/EC of 17 February 20®Fhe EU is a Party to the Convention since 17
May 2005. Upon signature, the EU acknowledgedriymitance of covering the EU
institutions, alongside national public authoritiest declared that EU institutions would
apply the Convention within the framework of thexisting and future rules on access to
documents and other relevant rules of EU law irfitld covered by the Convention.

58. Upon approving the Convention, the EU confirmedigslaration made upon signature. It
also declared that the legal instruments thatdtdleeady enacted to implement the
Convention did not cover fully the implementatidrtite obligations resulting from Article 9,
paragraph 3, of the Convention, to the extentitiditl not relate to acts and omissions of EU
institutions under article 2, paragraph 2 (d), tmgs Member States would be responsible for
the performance of these obligations until the EBlthe exercise of its powers under the TEC
adopted provisions of EU law covering the impleraéionh of these obligations. The Aarhus
Regulation came into effect on 28 June 2007.

59.The main allegation of the communication is that@arty concerned, through the
consistent jurisprudence of the EU Courts on stemétbr members of the public, fails to
ensure access to justice with regard to decisaxts,and omissions by EU institutions and
bodies, and the communicant has referred to a nuafl@m®urt decisions in order to show
this. Several of these cases were decided befererttny into force of the Convention for the
Party concerned. THeEB cases and th&gorescase while finally decided by the EU Courts
in 2005 and 2009, respectively, were also initidtetbre the entry into force of the
Convention for the Party concerned. M&VF-UKcase was initiated after the entry into
force of the Convention for the Party concerned batfiore the Aarhus Regulation became
effective. At the date of the action of tB&chting Milieucase the Convention was in force

% 0J L 124 of 17.5.2005, p. 1.
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and the Aarhus Regulation was effective. That easéll pending before the General Court
and will possibly be appealed to the ECJ.

60. The allegations of the communicant cover a broadtspm of decision-making by the EU
Commission, the EU Council, including a decisiontfsy Commission on the funding of a
specific project as well as the adoption by ther@dwof a regulation. The decisions of the
EU Courts referred to also concern different foohdecision-making by the EU institutions.
Whereas the EU Courts have consistently dismidsesktcases on the basis of lack of
standing, regardless of the issue at stake, wh#tedParty concerned fails to comply with the
Convention in a specific case depends inter alitherkind of decision-making challenged
before the EU Courts.

61.As set out in article 2, paragraph 2, of the Cotieenthe EU institutions do not act as
public authorities when they perform in their légive capacity, with the effect that these
forms of decision-making are not covered by art&ctef the Convention. Thus, in order to
establish non-compliance in a specific case, thm@ittee will have to consider the form of
decision-making challenged before the EU Courts.

62. The Committee does not rule out that some decisaxts and omissions by the EU
institutions may amount to decision-making undéckes 6-8 of the Convention,
challengeable under article 9 of the Conventionh@lsl below, the Committee is convinced
that some other acts and omissions by the EU maphakengeable under article 9 of the
Convention.

63. Rather than assessing in detail each and everybpm$srm of challengeable decision-
making by the EU institutions or each decisionty EU Court referred to in order to
determine whether the EU institution acted in aslatjve capacity, the Committee will
concentrate on the main allegation of the commumj@and examine the jurisprudence of the
EU Courts on access to justice in environmentateragenerally. In doing so, the
Committee will only consider whether in tiéWF-UK case the EU Courts accounted for the
fact that the Convention had now entered into féoc¢he Party concerned, but not make a
specific finding on whether th&WF-UKcase in itself amounts to non-compliance with the
Convention. This also implies that the Committeesdoot examine whether the contested EU
regulation on fishery in th&#WF-UKcase is as such a challengeable act under &twfli¢he
Convention.

64.The Committee will thus consider and evaluate gtaldished court practice of the EU
Courts in light of the principles on access toifestn the Convention. In this way, the
findings of the Committee will reveal whether trengral jurisprudence of the EU Courts is
in line with the Convention. As mentioned, howesayeral of these cases were initiated
before the entry into force of the Convention fug Party concerned. While these cases
reveal the strict and consistent jurisprudencéefEU Courts, they do not show that the
jurisprudence remains the same after the entryfart®. For the given reasons, even if the
Committee will find that the court practice refledtin the cases initiated before the entry into
force of the Convention is not consistent with @envention, this will not in itself lead to the
conclusion that the Party concerned is in a stht®o-compliance with the Convention (cf.
ACCC/C/2005/11 Belgium, paras 22-23). Rather, iy meveal whether the Party concerned
will be in compliance with the Convention if relexgurisprudence remains the same.
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65. Taking into account the particular features ofHeas a regional economic integration
organization, the Committee will also consider vieetthe possibility for national courts of
the Member States to request preliminary rulinguificient for the Party concerned to meet
the requirements on access to justice in the Cdiorerf-or the reasons stated in paragraph
10, the Committee does not consider the reviewgmtoe under the Aarhus Regulation or
any other internal, administrative review procedofréhe EU.

66. The Committee notes that the EU legal frameworlnged on 1 December 2009 by the
entry into force of the TFEU. While the Committedl wxamine the present communication
within the legal framework of the TEC, which waphgable at the time the communication
was submitted, it will also comment on the new ldgamework.

B. Admissibility and exhaustion of domestic remedies

67.The Committee determined that the communicationprelsminarily admissible at its
twenty-second meeting and confirmed its admissybdt its twenty-sixth meeting.

68. The communication essentially concerns the gefpariaprudence on standing established
by the EU Courts, and the communicant has refaoedforts to use the remedies under EU
law. In its response, the Party concerned hasregféo the possibilities of members of the
public to challenge decisions by the EU institui@m domestic courts, through requests for
preliminary ruling to the ECJ. Regardless of whe#weh recourse to national courts in the
Member States meets the criteria of the Conventiasnot relevant for the question of
admissibility of the present case.

C. Substantive issues
Application of article 9 to acts and omissions by EU institutions and bodies

69. The Communicant alleges that the Party concernxtéacomply with article 9,
paragraphs 2-5, of the Convention. In order tordeitee whether the Party concerned fails to
comply with article 9, paragraphs 2-5, it must basidered whether the challenged decisions,
acts and omissions by the EU institutions or bodressuch as to be covered by the
Convention, as under article 2, paragraph 2 (&)oor whether they are made by the EU
institutions or bodies when acting in a legislatbapacity.

70.As mentioned, the Convention imposes an obligatiothe Parties to ensure access to
review procedures with respect to various decisiaots and omissions by public authorities,
but not with respect to decisions, acts and omssiy bodies or institutions which act in a
legislative capacity.

71.When determining how to categorize a decision,autdr an omission under the
Convention, its label in the domestic law of a Partnot decisive (cf. ACCC/C/2005/11
(Belgium) (ECE/ MP.PP/C.1/2006/4/Add.2, para 29)).

72.While the Committee does not rule out that somesdats, acts and omissions by the EU
institutions — even if labeled “regulation” — mayaunt to some form of decision-making
under articles 6-8 of the Convention, it will natry out any examination on this issue.
Rather, for the Committee, when examining the garjerisprudence and the interpretation
of the standing criteria by the EU Courts, it iffisient if it can conclude that some decisions,
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acts and omissions by the EU institutions are suscto be covered by article 9, paragraph 3,
of the Convention. That is the case if an act oiseian by an EU institution or body can be
(i) attributed to it in its capacity as a publidtarity, and (ii) linked to provisions of EU law
relating to the environment.

73.The Greenpeace casalthough decided before the Convention was iodois a pertinent
example of a case where an EU institution acteal@sblic authority, and its decision was
challenged for contravening provisions of EU lavatiag to the environment. In this case,
individuals as well as established environmentsbaiations challenged and sought the
annulment of the Commission’s decision to providaricial assistance from the European
Regional development Fund for the constructiomaf power stations without requiring the
conduct of EIA.

74.Thus, without ruling out that also other acts amdssions by EU institutions may be
covered by article 9, paragraphs 2 or 3, of thev€ntion, the Committee is convinced that
for at least some acts and omissions by EU ingiitgt the Party concerned must ensure that
members of the public have access to administratiyedicial review procedures, as set out
in article 9, paragraph 3.

75.0n the basis of this conclusion, the Committee fivék examine the criteria for access to
review procedures directly before the EU Courtsl, #ren consider the review procedure
before the EU Courts through national courts inNfeanber States.

Jurisprudence on direct accessto the EU Courts until the entry into force of the
Convention

76. Article 9, paragraph 3, of the Convention refersetdew procedures relating to acts or
omissions of public authorities which contravengamal law relating to the environment.
This provision is intended to provide members ef plublic access to remedies against such
acts and omissions, and with the means to havérexisnvironmental laws enforced and
made effective. In this context, when applied ® B, the reference to “national law” should
be interpreted as referring to the domestic lathefEU (cf. ACCC/C/2006/18 (Denmark)
(ECE/MP.PP/2008/5/Add.4, para 27)).

77.As the Committee has pointed out in its findingghwegard to communication
ACCC/C/2005/11 (Belgium) (ECE/MP.PP/C.1/2006/4/A¢aras. 29-37) and
communication ACCC/C/2006/18 (Denmark) (ECE/ MPZ2®BB/5/Add.4, paras. 29-31),
while article 9, paragraph 3, refers to “the crédeif any, laid down in national law”, the
Convention does not set these criteria nor settheutriteria to be avoided. Rather, the
Convention allows a great deal of flexibility infotleng which members of the public have
access to justice. On the one hand, the Partiesoai@bliged to establish a system of popular
action (“actio popularis”) in their domestic lawsthwthe effect that anyone can challenge any
decision, act or omission relating to the environm®n the other hand, the Parties may not
take the clause “where they meet the criterianyf, d&aid down in its national law” as an
excuse for introducing or maintaining so strictania that they effectively bar all or almost
all environmental organizations or other memberhefpublic from challenging acts or
omissions that contravene national law relatintheoenvironment.

78.In communication ACCC/C/2005/11 (Belgium) (ECE/ NP/C.1/2006/4/Add.2, para.
36), the Committee further observed that “the datdf any, laid down in national law”
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should be such so that access to a review procesitive presumption and not the exception,
and suggested that one way for the Parties to gapdlar action (“actio popularis”) in these
cases, is to employ some sort of criteria (e.dpedfig affected or of having an interest) to be
met by members of the public in order to be ablehtmllenge a decision. However, this
presupposes that such criteria do not bar effectineedies for members of the public.

79.When evaluating whether a Party complies with & paragraph 3, the Committee
pays attention to the general picture, i.e. to vexéént the domestic law of the party
concerned effectively has such blocking consequefozenembers of the public in general,
including environmental organizations, or if thare remedies available for them to actually
challenge the act or omission in question. In ¢évigluation, article 9, paragraph 3, should be
read in conjunction with articles 1 to 3 of the @ention, and in the light of the purpose
reflected in the preamble, that “effective judiaiachanisms should be accessible to the
public, including organizations, so that its legisite interests are protected and the law is
enforced” (cf ACCC/C/2005/11, Belgium, para. 34daCCC/C/2006/18 Denmark, para.
30).

80.The Convention does not prevent a Party from apglgeneral criteria of a legal interest
or of demonstrating a “direct or individual concgnprovided the application of these criteria
does not lead to effectively barring all or almaktmembers of the public from challenging
acts and omissions related to domestic environrhiawa (cf. ACCC/C/2006/18 Denmark,
para. 31).

81. The Committee will first focus on the jurispruderestablished by the ECJ, based on the
Plaumann test. If access to the EU Courts appearatited, the next question is whether
this is compensated for by the possibility of rexjungy national courts to ask for preliminary
rulings by the ECJ.

82.As pointed out in paragraph 20, the judgment inRlaaimanncase, decided in 1963,
established what was to become a consistent judspice with respect to standing before the
EU Courts. When interpreting the criterion of bethigectly and individually concerned by a
decision or a regulation, cf. TEC article 230, gaaph 4, the ECJ held that “persons other
than those to whom a decision is addressed mayotaily to be individually concerned if

that decision affects them by reason of certanibates which are peculiar to them or by
reason of circumstances in which they are diffea¢edt from all other persons and by virtue
of these factors distinguishes them individuallst jas in the case of the person addressed.”

83.The Plaumann test has been maintained in the E{Sprjudence. In the field of the
environment, the EU Courts have in no case accegpgeatling to any individual or civil
society organization unless the matter concerndetasion addressed directly to that person.
In two cases relating to the environment, i.e.@neenpeacease and thBanielssorcase,

the EU Courts did not grant standing to the appticdespite the possibility of reinterpreting
the provision in question. The communicant has edéerred to other cases, such asURé&
cases, thdégo-Quéré&ase, th&EB cases, to show that the ECJ has not endeavousdto
its jurisprudence.

84.The ECJ applied the criteria on direct and indiaitfuconcerned in th&reenpeacease,
in which the applicants, including an environmemMN&O and local residents, challenged a
decision of the Commission to finance the consionobf two coal-fired power plants on the
Canary Islands on the grounds that this decisiotragened EU legislation relating, inter
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alia, to environmental impact assessment. In @& cmembers of the public did indeed try to
challenge an act issued by an EU authority forrameining EU law relating to the
environment. However, the organization was not tgéistanding, and the case was
dismissed. The Court held that the challenged @erisas “a measure whose effects [were]
likely to impinge on, objectively, generally andthe abstract, various categories of person
and in fact any person residing or staying tempigrar the areas concerned®.

85.The ECJ reasoned in the same vein inDhaielssorcase:

“Even on the assumption that the applicants migffes personal damage linked to
the alleged harmful effects of the nuclear testguestion on the environment or on
the health of the general public, that circumstaaioae would not be sufficient to
distinguish them individually in the same way g®ason to whom the contested
decision is addressed [...] since damage of the tkiegl cite could affect, in the same
way, any person residing in the area in question.”

86.1t is clear to the Committee that TEC article 23&agraph 4, on which the ECJ has based
its strict position on standing, is drafted in aywlat could be interpreted so as to provide
standing for qualified individuals and civil sogieirganizations in a way that would meet the
standard of article 9, paragraph 3, of the Conwenttet, the cases referred to by the
communicant reveal that, to be individually conestnaccording to the ECJ, the legal
situation of the person must be affected becausgadtual situation that differentiates him or
her from all other persons. Thus, persons cannaidedually concerned if the decision or
regulation takes effect by virtue of an objectiggdl or factual situation. The consequences of
applying the Plaumann test to environmental andtihésues is that in effect no member of
the public is ever able to challenge a decisioa mgulation in such case before the ECJ.

87.Without having to analyze further in detail all tteses referred to, it is clear to the
Committee that this jurisprudence established byg@J is too strict to meet the criteria of
the Convention. While th&/WF-UKcase was initiated after the entry into forcehaf t
Convention for the Party concerned, for the reastated in paragraph 62, the Committee
decides not to make a specific finding on whetherdecision of the EU Courts in tiéWF-
UK case amounted to non-compliance with the Converfdad accordingly does not
examine whether the contested EU regulation oefisln theWWF-UKcase is as such a
challengeable act under article 9 or the Conveptiéat, the Committee considers with regret
that the EU Courts, despite the entry into forcéhefConvention, did not account for the fact
that the Convention had entered into force and kdrehat should make a difference in its
interpretation and application of TEC article 234.

88. Without prejudicing the forthcoming examinationtbé Aarhus Regulation and any other
relevant internal administrative review procedwtfe §ara. 10), the Committee is also
convinced that if the examined jurisprudence offkkCourts on access to justice were to
continue, unless fully compensated for by adeqadteinistrative review procedures, the
Party concerned would fail to comply with articleparagraph 3, of the Convention.
However, since this conclusion is based on cowsgs#hat were initiated before the entry into
force of the Convention and since the Committeeisexamining the Aarhus Regulation or
any other internal administrative review procedtine, Committee does not make a finding of

% Greenpeace, CFI Order of 9 August 1995 T-585/883.154.
“0See n 14 above at para. 71.
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non-compliance by the Party concerned with arfclparagraph 3, of the Convention in this
case.

Review procedures before the EU Courtsthrough national courts of the Member
States

89.The Party concerned has referred to the possilofitpembers of the public to request
national courts to ask for a preliminary rulingtibé ECJ on the basis of article 234 TEC.
Under EU law, while it is not possible to contesedtly an EU act before the courts of the
Member States, individuals and NGOs may in sontestze able to challenge an
implementing measure and thus pursue the annulbyesgking the national court to request
a preliminary ruling of the ECJ. Yet, such a pragedrequires that the NGO is granted
standing in the EU Member State concerned. It @gaires that the national court decides to
bring the case to the ECJ under the conditionsgein article 234 TEC.

90. While the system of judicial review in the natiocalrts of the EU Member States and
the request for preliminary ruling is a significatment for ensuring consistent application
and proper implementation of EU law in the Membet&, it cannot be a basis for generally
denying members of the public access to the EUSaarchallenge decisions, acts and
omissions by EU institutions and bodies. Nor dbesslystem of preliminary review amount

to appellate system with regard to decisions, aetisomissions by the EU institutions and
bodies. Thus, with respect to decisions, acts amdsyons of EU institutions and bodies, the
system of preliminary ruling does neither in itseket the requirements of access to justice in
article 9 of the Convention nor compensate forsthiet jurisprudence of the EU Courts,
examined in paragraphs 76-88 above.

Review procedures before the EU Courtsunder the TFEU

91.The jurisprudence examined was not actually imphigdhe TEC, but rather a result of
the strict interpretation by the EU Courts. Whhéstjurisprudence was built by the EU Courts
on the basis of the old text in TEC, article 23&xggraph 4, the wording of TFEU article 263,
paragraph 4, based on the Lisbon Treaty, is difterEhe Committee notes the debate on
whether this difference in itself provides for aspibble change of the jurisprudence so as to
enable members of the public to have standing befer EU Courts, and considers this a
possible means for ensuring compliance with arBaté the Convention. Yet, the Committee
refrains from any speculation on whether and hanEb Courts will consider the
jurisprudence on access to justice in environmentdters on the basis of the TFEU.

Adequate and effective remedies (art. 9, para. 4)

92.The Committee has concluded in paragraph 87 tiea¢stablished jurisprudence of the
EU Courts prevents access to judicial review praoeslof acts and omissions by EU
institutions, when acting as public authoritiesisTjarisprudence also implies that there is no
effective remedy when such acts and omissionstaietiged. Thus, the Committee is
convinced that if the jurisprudence of the EU Cs@tamined in paragraphs 76-88 were to
continue, unless fully compensated for by adeqadiainistrative review procedures, the
Party concerned would also fail to comply with@gi9, paragraph 4, of the Convention (cf.
ACCC/C/2005/11 (Belgium) (ECE/MP.PP/C.1/2006/4/Aj¢ara. 40)).
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Costs (art. 9, paras. 4 and 5)

93.The Communicant alleges that the costs incurrethifosing party before the EU Courts
are uncertain and may be prohibitively expensile Party concerned disagrees with the
communicant because the Court in principle doeshatge any fees, and the costs of the
losing party are nominal, unless the Commissioashan external lawyer. Based on the fact
that the communicant did not present any case wher&U Courts have decided to allocate
the costs on applicants in a way that would makeptiocedure prohibitively expensive, and
having examined the applicable rules of proceduareasts and legal aid, the Committee finds
that the allegations concerning costs were notcefftly substantiated by the communicant.

V. CONCLUSIONSAND RECOMMENDATIONS
A. Main findings with regard to non-compliance

94.With regard to access to justice by members opth#ic, the Committee is convinced
that if the jurisprudence of the EU Courts, as enimed by the cases examined, were to
continue, unless fully compensated for by adeqadteinistrative review procedures, the
Party concerned would fail to comply with articlep@ragraphs 3 and 4, of the Convention.

95. Given the timing of the cases referred to abovethadlecision of the Committee to
examine the jurisprudence on access to justicemei@l (see paras. 10 and 64 above), the
Committee considers that the Party concerned isnnmdn-compliance with the Convention.
(see paras. 87 and 90 above). However, without ewagwhether the challenged EU
regulation in theVWK-UK case was as such challengeable under articléh@ @onvention,
the Committee considers with regret that the EUr@Goudespite the entry into force of the
Convention, did not account for the fact that tln@ntion had entered into force and
whether that should make a difference in its irmetgtion and application of TEC article 234.
(see para. 87 above)

96. The Committee finds that the allegations of non-pliamce with paragraphs 4 and 5 of
article 9 of the Convention, with respect to costste not sufficiently substantiated by the
communicant (see para. 93).

B. Recommendations

97.While the Committee is not convinced that the Padiycerned fails to comply with the
Convention, given the evidence before it, it coassdhat a new direction of the jurisprudence
of the EU Courts should be established in ordentsure compliance with the Convention.

98. Therefore, the Committee, pursuant to paragrapto36f the annex to decision 1/7,
recommends the Party concerned that all relevannBtifutions within their competences
take the steps to overcome the shortcomings refldatthe jurisprudence of the EU Courts in
providing the public concerned with access to ggsith environmental matters.
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