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This Communication is submitted by way of an Amicus intervention in respect of Complaint ACCC/C/2008/32, which is due to be considered by the Aarhus Convention Compliance Committee in September 2009

I. INFORMATION ON CORRESPONDENT SUBMITTING THE COMMUNICATION

The Intervener is WWF-UK, assisted by Professor Philippe Sands QC and Jessica Simor of Matrix Chambers and Richard Stein of Leigh, Day & Co Solicitors.
WWF-UK is the UK affiliate of the WWF Network, the global environmental organisation founded in 1961 and now active in over 100 countries. Using a unique combination of practical experience, knowledge and credibility, it works with governments, businesses and communities in the UK and around the world so that people and nature thrive within their fair share of the planet’s natural resources. In 2007/08 it spent £42m on its work; most of its income comes from dedicated members and supporters. WWF-UK is a member of the Coalition for Access to Justice for the Environment (CAJE) and is campaigning for improved access to justice for citizens and organisations at the UK and EC level.
Leigh, Day & Co Solicitors was established in 1987 and, with 23 partners, it now has one of the largest clinical negligence and human rights teams in the UK.  It is ranked in the top tier of the Legal 500 for its work in Administrative and Public Law and in the top band of Chambers 2009 for its expertise in Environmental Law. 

WWF-UK is represented by Carol Hatton (Solicitor),

Panda House, 

Weyside Park, 

Godalming, 

Surrey GU7 1XR

United Kingdom

Tel:  +44 1483 412206

Mobile: 07739 666836

Fax: +44 1483 426409

Email:  chatton@wwf.org.uk
Professor Philippe Sands QC and Jessica Simor (Barristers),

Griffin Building,

Gray’s Inn,

London WC1R 5LN

United Kingdom

Tel: +44 207 404 3447

Email:  philippesands@matrixlaw.co.uk and jessicasimor@matrixlaw.co.uk
Leigh, Day & Co Solicitors is represented by Richard Stein (Solicitor),

Priory House,

25 St John’s Lane,

London EC1M 4LB

Tel: +44 207 650 1200

Email:  rstein@leighday.co.uk
II. STATE CONCERNED

European Community

III. FACTS OF THE COMMUNICATION

BACKGROUND

1. This Amicus intervention is submitted further to Complaint ACCC/C/2008/32, which sets out the background to WWF’s application to the Court of First Instance (CFI) to review the quotas for cod fishing set by Council Regulation No. 41/2006 (Case T-91/07)
.  Complaint ACCC/C/2008/32 also refers to the Order of the CFI dated 2nd June 2008
, in which the CFI found that WWF was not individually concerned by the contested Regulation.  
2. WWF subsequently appealed the CFI’s Order to the European Court of Justice
 (Case C-355/08) and received the Order of the ECJ – in the absence of an oral hearing – on 12th June 2009
 (although the Order is dated 5th May 2009).
IV. NATURE OF ALLEGED NON-COMPLIANCE

3. Non-compliance with the access to justice provisions of Articles 9(2) and (3) of the Convention concerning: (1) access to a review procedure for members of the public concerned; and (2) review procedures concerning substantive legality.
MEMBERS OF THE PUBLIC CONCERNED
4. Article 9(2) of the Convention states:

“2. Each Party shall, within the framework of its national legislation, ensure that members of the public concerned

(a) Having a sufficient interest

Or, alternatively,

(b) Maintaining impairment of a right, where the administrative procedural law of a Party requires this as a precondition,

have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention …” 

5. Article 9(3) of the Convention states:
“3. In addition and without prejudice to the review procedures referred to in paragraph 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”

6. The Aarhus Convention Implementation Guide
 points out that in relation to public participation cases the Convention requires – as a minimum – that members of the “public concerned” have standing to pursue a review.  The public concerned is defined in Article 2(5) of the Convention as “the public affected or likely to be affected by, or having an interest in, the environmental decision-making”.  Under Article 9(2), the public concerned must also have a “sufficient interest” in the matter under review.  With respect to NGOs meeting the definition of “public concerned”, the Convention answers this question itself.  The Convention clearly states that NGOs meeting the requirements of Article 2(5) automatically have “sufficient interest”.  Thus, there is no need for NGOs meeting the definition of the “public concerned” to show sufficient interest to review decisions concerning public participation on specific activities.
7. WWF submits that its case falls within the scope of both Article 9(2) (in relation to Article 6, public participation in decisions on specific activities) and Article 9(3) of the Convention.  In relation to Article 6 of the Convention, we submit that the setting of quotas (and in particular a quota of 30,000 tonnes of cod in the light of scientific advice calling for a zero quota) brings the case within the scope of Article 6(1)(b) of the Convention, which covers proposed activities not listed on Annex I of the Convention but which may have a significant effect on the environment.  Whilst the European Commission does not share this view, we note that the CFI does not appear to dispute WWF’s argument in its Order of 2nd June 2008
.
8. However, in light of the Court’s previous case law, and in light of the fact that the Aarhus Regulation was not yet in force
, WWF sought to address the requirements of Article 230, fourth indent, EC Treaty in its application to the CFI.  Article 230 EC states:

“Any natural or legal person may, under the same conditions, institute proceedings against a decision addressed to that person or against a decision which, although in the form of a regulation or a decision addressed to another person, is of direct and individual concern to the former.”

9. In cases T-91/07 and C-355/08, WWF submitted that its membership of, and participation in, the North Sea Regional Advisory Committee (RAC) in the period leading up to the adoption of the Total Allowable Catches (TACs) for cod in 2007 gave it a statutory role in the decision making process leading up to the adoption of the EC Regulation laying down the TACs.  Accordingly, following established case law, it was ‘individually concerned’ within the meaning of Article 230 EC. 
10. However, the ECJ (in reaffirming the Order of the CFI) concluded that WWF, as a member of the RAC, was not individually concerned by the contested decision.  
11. It appears, however, to have accepted that the RAC itself would be individually concerned:
“43. …Where such procedural rights are conferred on an entity composed of a number of members, only the entity expressly named in the Community provision conferring those rights may be regarded as individually concerned for the purposes of the fourth paragraph of Article 230 EC, and not its members taken individually (see the order in Schmoldt and Others v Commission
, paragraphs 41 and 42).” (own emphasis added)
12. In relation to the right of the RAC to bring proceedings under Article 230, the Court suggested that the RAC would only be able to challenge a breach of its procedural rights and that the Court would refuse to consider the more important question of whether the measure that had been adopted was lawful: see paragraph 44 of the judgment.  This issue is elaborated upon further in paragraphs 15 and 25-31 of this submission

13. In its Appeal, WWF submitted that as a member of the RAC, it had a right under the relevant legislation to express its individual views in recommendations made by the RACs, which the Commission (which makes recommendations to the Council) was required to have regard to.  These rights are set out in paragraph 45 of the Court’s judgment.  Indeed, the Court recognises there that the Commission must take account of the recommendations issued by the RACs, which necessarily included the recommendations made by WWF in its minority opinion.  WWF expressed views as to the substantive legality of the approach proposed by the Commission, stating that if the TACs were adopted in a way that was contrary to the advice of ICES, that decision would be unlawful. 
14. The approach of the ECJ raises two very significant difficulties.

15. In so far as the ECJ says that even the RAC only had ‘procedural rights’ and could therefore only bring proceedings to challenge a breach of those rights, the judgment negates the purpose of stakeholders taking part in the decision-making process.  If legislation requires stakeholders’ views to be taken into account, those stakeholders must have standing to challenge a decision adopted contrary to their views which is substantively unlawful.  It is absurd and pointless to hold that all they are entitled to argue is that their views were not sufficiently taken into account.  The answer to that in nearly every case will be that there were – but they were not followed.  A serious lacuna exists if the consequence of not following those views is an unlawful decision but that illegality cannot be challenged.

16. Secondly, in holding that only the RAC, as a statutory consultee, is individually concerned the Court has, in effect, granted standing to the fisheries sector only, which has two-thirds of the seats on the general assembly and executive of RACs.  The other interest groups and stakeholders, including environmental protection groups, comprising the remaining third of the RAC, having been nominated by their Member State, do not in practice have standing.  That would be plainly discriminatory and contrary to the object and purpose of the RACs.
17. We do not consider that the case of Schmoldt forms a reasonable basis for holding that WWF is not individually concerned.  In that case, Mr Schmoldt had no “individual” entitlement to have his views taken into account.  He was making his application in a personal capacity and did not, even as a member of the relevant Committees have any entitlement to give individual input into the decision making process.  Moreover, in that case no such input had been given.  

18. We are very concerned that by relying on Schmoldt (which was not raised in the submissions of either the Council or the Commission on admissibility) to rule that only the entities expressly named in the relevant Community provision may be individually concerned, the CFI has created a new and even more restrictive test for standing than has previously existed under Article 230 EC.  
19. Had the Court recognised WWF as being individually concerned, it would have done nothing more than apply the principles of existing case law.  It is alarming that even in the light of Aarhus, the Court has moved on to an even more restrictive interpretation of standing under Article 230 EC. As a member of an EC body, statutorily recognised as a “stakeholder” having an interest and essential role in the adoption of a lawful measure (including a statutory entitlement to have its individual dissenting views considered by the decision making body), WWF was evidently “individually concerned” by the legality of the measure adopted.  
The Aarhus Convention 
20. We submit that the ECJ’s ruling is in clear contravention of Article 9(2) and 9(3) of the Convention.  Firstly, in relation to Article 9(2), there is no requirement for NGOs fulfilling the definition of the public concerned to show “sufficient interest”.  Secondly, in relation to Article 9(3), whilst the Convention allows sufficiency of interest to be determined in accordance with the requirements of national law, the added requirement that “sufficient interest” should be determined “consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention” indicates that Parties should interpret the application of their national law requirements within the light of the general obligations of the Convention as found in Articles 1, 3 and 9
.  

21. Moreover, the Compliance Committee has already concluded from an analysis of Article 9(3) in the context of other provisions of the Convention that contracting Parties “may not take the clause ‘where they meet the criteria, if any, laid down in its national law’ as an excuse for introducing or maintaining so strict criteria that they effectively bar all or almost all environmental organisations from challenging acts or omissions that contravene national law relating to the environment”
.  By restricting the test for individual concern established in Plaumann v Commission
 still further, the ECJ has effectively removed the right for citizens and environmental organisations to challenge the decisions, acts and omissions of Community institutions, therefore undermining democracy, accountability and the rule of law.  What is even more worrying is that the ECJ has further restricted access to the Courts in the period immediately following the EC’s ratification of the Aarhus Convention on 17th February 2005.
22. In this respect, we draw the Committee’s attention to the possibility that further limitations imposed in respect of standing raised by WWF’s case will apply to cases brought under the Aarhus Regulation
.  The Order of the CFI stated that:

“…Any entitlements which the applicant may derive from the Aarhus Convention and from Regulation No 1367/2006 are granted to it in its capacity as a member of the public.  Such entitlements cannot therefore be such as to differentiate the applicant from all other persons within the meaning of the [settled] case law …”

23. Thus, any rights which natural or legal persons may derive from the Convention and the Aarhus Regulation are granted to them in their capacity of members of the public and cannot therefore be such as to differentiate them from all other persons so as to make them individually concerned by a Community act within the meaning of Article 230 (4) EC
.  Whilst recognising the comments made by the CFI are obiter dictum they remain the only guidance for the judicature on the interpretation of the Convention and the Regulation in this respect and, as the ECJ’s Order of 5th May 2009 is silent on this point, it is assumed these observations still stand.  

24. While the Commission states in response to ACCC/C/2008/32 that there is no inherent bias within the European Courts against environmental cases – as evidenced by the “vast amount of cases where actions brought by economic operators have been declared inadmissible by the Community judicature”
 - that misses the point.  The question is not whether everyone is denied access, which is in fact incorrect as economic operators in, for example, state aid and competition cases are given standing, the question is whether the refusal of access in particular circumstances is in breach of the EC’s obligations under the Aarhus Convention, which it has ratified.
SUBSTANTIVE AND PROCEDURAL LEGALITY

25. Article 9(2) of the Convention requires contracting Parties to provide review procedures which enable the public concerned to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6.  Similarly, Article 9(3) of the Convention requires contracting Parties to ensure that members of the public meeting the criteria, if any, laid down in national law, have access to administrative or review procedures to challenge acts or omissions by public authorities which contravene provisions of its national law relating to the environment.  As mentioned above, we would submit that the setting of TACs on an annual basis falls within the scope of both Article 9(2) (concerning public participation in decisions on specific activities) and Article 9(3) of the Convention. 
26. Paragraphs 44-48 of the Order of the ECJ of 5th May 2009 confirm that even if an individual or entity enjoying a procedural right can show individual concern, they will not have standing to bring proceedings contesting the legality of a Community act in terms of its substantive content.  See in particular:
“44. However, the fact remains that a person or entity enjoying such a procedural right will not, as a rule, where there is any type of procedural guarantee, have standing to bring proceedings contesting the legality of a Community act in terms of its substantive content …”

 And:
“47. Thus, the mere fact of relying on the existence of a procedural guarantee before the Community judicature does not mean that an action will be admissible where it is based on please alleging the infringement of substantive rules of law.”

And:

“48. … Even assuming the appellant did enjoy such procedural guarantees in its own right, that would not mean that it was entitled to challenge the substance of the contested regulation.”

27. If this is the case, the only review that WWF, as a member of the RAC, would be able to obtain would be confined to an alleged procedural illegality on the part of the Council.  In our case, this would only enable WWF to challenge the decision if, for example, the Commission had confirmed that it did not have regard to WWF’s dissenting view when putting its recommendations as to the TACs to the Council.  The review procedure would clearly not extend to examining whether the Council acted in accordance with EC Regulation 2371/2002 in setting the TACs (what we would refer to within the English system of administrative law Judicial Review as acting ultra vires).  The only remedy that WWF would be able to obtain would be for the Court to quash the decision and require the Council to take it again.  This of course means that the Council could take an unlawful decision a second time and, providing it confirmed that it did have regard to WWF’s dissenting view, there would be no possibility of further review.
28. This is clearly not what the Convention intended.  The Aarhus Convention Implementation Guide
 states that in relation to Article 9(2) “…The public concerned within the meaning of this paragraph can challenge decisions, acts or omissions if the substance of the law has been violated (substantive legality) or if the public authority has violated procedures set out in law (procedural legality)”.   
29. Furthermore, Article 9(3) of the Convention enables members of the public to challenge violations of national laws relating to the environment irrespective of whether they are related to the information and public participation rights guaranteed by the Convention.  Parties must ensure that members of the public can challenge acts or omissions of public authorities that transgress national environmental law.  Moreover, the Handbook on Access to Justice under the Aarhus Convention states that Article 9(3) covers actions that “themselves violate the law”
.  We would therefore submit that Article 9(3) of the Convention is also relevant in respect of T-91/07 and C-355/08 on the basis that WWF sought to challenge the Council’s failure to set the TACs lawfully in accordance with the requirements of EC Regulation No. 2371/2004.
30. WWF has given much consideration to the nature of the Council’s decision in this respect.  On one view, the Council may be acting in a legislative capacity, which would take it outside the scope of the Aarhus Convention (and the Regulation)
.  On another view, the Council could be acting in an administrative capacity.  The recent IEEP report “Compliance by the European Community with its Obligations on Access to Justice as a Party to the Aarhus Convention” discusses which acts of the institutions fall outside the scope of the Convention
.  In its current form, the EC Treaty does not clearly distinguish legislative action from other formal action taken by the institutions, which in national legal systems would be characterised as executive, administrative or regulatory action. There are some indications in the provisions of the Treaty which may be relevant, however, it must be stressed that the scope of the exemption for public authorities “acting in a legislative capacity” cannot be determined exclusively by reference to the internal law of any Party to the Convention, but must be considered to have an independent meaning as a provision of conventional international law.  In particular, the Council recognises that it sometimes acts in a legislative capacity and sometimes in a non-legislative capacity.  This is the result of a single provision in the EC Treaty, as it currently stands, in which that distinction is explicitly made: Article 207(3) provides that, for the purpose of applying the provisions of 255(3) on access to documents, the Council, in its rules of procedure, “shall define the cases in which it is to be regarded as acting in its legislative capacity”.
31. Finally, the Aarhus Convention Implementation Guide points out that whilst the definition of public authority is not intended to apply to legislative or judicial activities, it is nevertheless intended to apply to a whole range of executive or governmental activities, including activities that are linked to legislative activities
.  In any event, we would submit that given the scope for abuse, the Community institutions should not escape proper scrutiny by adopting an unduly strict interpretation of the definition.
V. PROVISIONS OF THE CONVENTION RELEVANT FOR THE COMMUNICATION

Article 9(2) and Article 9(3) 

VI. USE OF DOMESTIC REMEDIES OR OTHER INTERNATIONAL PROCEDURES

WWF has not invoked any domestic procedures to address the particular matter of non-compliance which is the subject of the communication because it was the setting of the quotas at the EU level, and not the domestic level, that was, and remains, the subject of concern.  In this respect, we would submit that Article 234 EC Treaty – which lays down a procedure whereby national courts access may or must (as the case may be) refer to the Court of Justice questions on the validity of acts of the Community institutions - does not provide a complete set of remedies and procedures in respect of alleged infringements occurring at (as here) the Community level
.  In our view, it cannot be correct that individuals and organisations must pursue a review at the domestic level in respect of unlawful decisions taken by the EC institutions.  This is clearly what the mechanism in Article 230 EC was designed to achieve – but the Courts have interpreted the Plaumann doctrine ever more strictly over the last forty years to the extent that it is now impossible to access the Courts.
No other international procedures have been invoked to address the issue of non-compliance which is the subject of the communication.
VII. CONFIDENTIALITY

WWF is content for this Amicus intervention and all materials relating to it to be in the public domain.
VIII. SUPPORTING DOCUMENTATION

Annex A
Order of the CFI in Case T-91/07 dated 2nd June 2008
Annex B

WWF’s Appeal to the ECJ (Case C-355/08)

Annex C
Order of the ECJ in Case C-355/08 dated 5th May 2009

Annex D  
Pallemaerts, M. 2009.  Compliance by the European Community with its Obligations on Access to Justice as a Party to the Aarhus Convention.  Institute for European Environmental Policy, London, UK/Brussels, Belgium.

IX. SUMMARY

We would submit that the EC is clearly not in compliance with the provisions of Articles 9(2) and (3) of the Convention.  The Order of the ECJ in Case C-355/08 confirms that there is effectively no standing for individuals or NGOs to challenge the acts or omissions of EC institutions and bodies in judicial review procedures at EC level.  By restricting the test for individual concern established in Plaumann still further, the ECJ has effectively removed the right for citizens and environmental organisations to review the decisions, acts and omissions of Community institutions, therefore undermining democracy, accountability and the rule of law.  
Article 234 EC Treaty – which lays down a procedure whereby national courts access may or must (as the case may be) refer to the Court of Justice questions on the validity of acts of the Community institutions does not provide a complete set of remedies and procedures in respect of alleged infringements occurring at (as here) the Community level.  There are cases, such as this one, where a review at the domestic level in respect of unlawful decisions taken by the EC institutions will not be sufficient to deal with the illegality at issue.  Here, TACs were adopted for Member States.  It was those TACs that were unlawful and that illegality would not have been addressed in challenges at a Member State level, which could only address quotas applied in each of these Member States.  Article 230 EC was designed to achieve a means whereby individuals could access the Court in limited circumstances – but the Courts have interpreted the Plaumann doctrine ever more strictly over the last forty years to the extent that it is now impossible to access the Courts.
Such a persistent denial of environmental justice is unparalleled throughout the European Community and gives free rein to the Council and the Commission to ignore the requirements of the EC Treaty, international law and EC law.  There can be no rationale for this approach, as recognised by Advocate General Jacobs in Union de Pequenos Agricultores v Commission: “…To insulate potentially unlawful measures from judicial scrutiny can rarely, if ever, be justified on grounds of administrative or legislative efficiency.  That is true in particular where limitations on standing may lead to a complete denial of justice for particular individuals … Community law now affects the interests of individuals directly, frequently and deeply; there is therefore a correspondingly greater need for judicial protection against unlawful action.”

The European Community maintains that it cannot move away from the Plaumann doctrine because the “restrictive orientation” stems from the Treaty provision itself
.  This is incorrect. The ECJ has the immediate power to act to ensure compliance by the Community with its obligations under the Aarhus Convention.  It could simply, within the limits of it judicial prerogatives, interpret the provisions of Article 230 EC (and Regulation 1367/2006/EC) in a manner consistent with its international obligations and reverse the latest rulings of the CFI and ECJ which, in particular, are unnecessarily conservative in their application of the traditional case law on standing for non-privileged applicants.
Secondly, in its Order of 5 May 2009, the Court makes an extraordinary statement that even those individuals and/or organisations which can show individual concern under Article 230 as a result of having a statutory role in the decision making process cannot challenge the substantive legality of decisions made by the Community institutions, but are confined to arguing that their procedural rights have been breached.  This is in contravention of Articles 9(2) and (3) of the Convention which require, respectively, contracting Parties to: (1) provide review procedures which enable the public concerned to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6 (Article 9(2)); and (2) ensure that members of the public meeting the criteria, if any, laid down in national law, have access to administrative or review procedures to challenge acts or omissions by public authorities which contravene provisions of its national law relating to the environment (Article 9(3)).  
We respectfully invite the Compliance Committee to urge the EC to address these issues without further delay. 
X. SIGNATURE
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Carol Hatton

Solicitor

WWF-UK 
(on behalf of Philippe Sands QC, Jessica Simor and Richard Stein) 
� 	See ACCC/C/2008/32, Annex I, section 1.10 “The WWF-UK Case” available on the UNECE website at:  http://www.unece.org/env/pp/compliance/C2008-32/communication/Appendixes.doc.pdf


� 	A copy of the Order of the CFI dated 2nd June is attached to this submission as Annex A.  A copy of WWF’s original application to the CFI and the responses of the Council and the Commission (as intervener) is available upon request


� 	A copy of WWF’s Appeal to the ECJ is attached as Annex B.  A copy of the responses of the Council and Commission is available upon request


� 	A copy of the Order of the ECJ dated 5th May 2009 is attached as Annex C


� 	Available at � HYPERLINK "http://www.unece.org/env/pp/acig.pdf" ��http://www.unece.org/env/pp/acig.pdf�, see page 129.


� 	See paragraph 81 of the Order of the CFI in Case T-91/07 dated 2nd June 2008.  The Commission’s views on this point can be found in the Submissions of the European Commission, on behalf of the European Community, to the Aarhus Convention Compliance Committee concerning communication ACCC/C/2008/32 available at � HYPERLINK "http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc" ��http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc�, see paras 48-49


� 	Regulation No 1367/2006 was applicable from 28th June 2007


� 	Case C-342/04 Schmoldt and Others v. Commission


� 	Aarhus Convention Implementation Guide, page 129


� 	See Meeting of the Parties to the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters, Compliance Committee, Findings and recommendations with regard to Belgium with its obligations under the Aarhus Convention in relation to the rights of environmental organisations to have access to justice (Communication ACCC/C/2005/11 by Bond Beter Leefmilieu Vlaanderen VZW (Belgium), UN Doc. ECE/MP.PP/C.1/2006/4/Add.2, 28 July 2oo6 available at � HYPERLINK "http://www.unece.org/env/documents/2006/pp/ece.mp.pp.c.1.2006.4.add.2.e.pdf" ��http://www.unece.org/env/documents/2006/pp/ece.mp.pp.c.1.2006.4.add.2.e.pdf�


� 	ECJ judgment of 15 July 1963, Case 25/62 Plaumann v Commission [1963] ECR 95


� 	Regulation No. 1367/2006/EC


� 	See Pallemaerts, M. 2009.  Compliance by the European Community with its Obligations on Access to Justice as a Party to the Aarhus Convention.  Institute for European Environmental Policy, London, UK/Brussels, Belgium, attached as Annex D to this submission


� 	Submissions of the European Commission, on behalf of the European Community, to the Aarhus Convention Compliance Committee concerning communication ACCC/C/2008/32 available at � HYPERLINK "http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc" ��http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc�, see paras 35 and 41


� 	See page 128


� 	Available at � HYPERLINK "http://www.unece.org/env/pp/a.to.j/handbook.final.pdf" ��http://www.unece.org/env/pp/a.to.j/handbook.final.pdf�, see page 31


� 	See Article 2(2)(d) which defines “Public authority” as Government at national, regional and other levels but excludes bodies or institutions acting in a judicial or legislative capacity


� 	For a discussion of the case law, see supra n. 7, page 22.


� 	See page 32


� 	Submissions of the European Commission, on behalf of the European Community, to the Aarhus Convention Compliance Committee concerning communication ACCC/C/2008/32 available at � HYPERLINK "http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc" ��http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc�, see paras 52-54.


� 	See the Opinion of Advocate General Jacobs in Case C-50/00 delivered on 21st March 2002, para 102(5)


� 	Submissions of the European Commission, on behalf of the European Community, to the Aarhus Convention Compliance Committee concerning communication ACCC/C/2008/32 available at � HYPERLINK "http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc" ��http://www.unece.org/env/pp/compliance/C2008-32/response/FrECReC32ResponseText.doc�, see paras 36-39 and 45
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