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       Communication to the Aarhus Convention 
Compliance Committee concerning ACCC/C/2008/31
1. Introduction

(1) On 1 December 2008, ClientEarth, supported by the Naturschutzbund Deutschland (NABU), Germany, submitted a Communication to the Compliance Committee, arguing that Germany did not comply with the provisions of Article 9(2), (3) and (4) of the Aarhus Convention. In 2009, the handling of this Communication was suspended in order to await a decision by the EU Court of Justice in case C-115/09. This judgment was given on 12 May 2011. Germany submitted an answer to the Compliance Committee in July 2011. Subsequently, Germany initiated legislative procedures, in order to amend its Umwelt-Rechtsbehelfsgesetz of 7 December 2006
 and adapt it to the judgment in case C-115/09. 
(2) On 27 September 2012, oral discussions took place before the Compliance Committee. Subsequently, the Compliance Committee put the following questions to ClientEarth:

(1) Please provide any relevant case-law that has developed since thecommunication was submitted, as well as with other examples (not necessarily case-law) to illustrate your allegations.

(2) (2) On what basis are courts able to review and set aside a decision on procedural grounds?

(3) What is the legal basis for the concept of “fundamental procedural errors”?

(4) Next to procedural errors, can you provide other examples where an applicant has alleged errors, but thecourt considered that the error was not of importance?
(3) These questions will be answered below (paragraph 39). However, in view of the long time-span which has elapsed since the initial communication, in view of the answer by Germany of July 2011, of the recent legislative developments in Germany, and of the oral discussions of 27 September 2012, ClientEarth, again supported by NABU, first wishes to resume and clarify the objective of its communication and the state of discrepancy with the opinion of Germany.

2. The initial communication
(4) The initial communication of 1 December 2008 had raised six points of concern (see paragraphs 7 to 9 of the communication): 

      1. Under German law, environmental organisations are only allowed to ask for a  
          review of decisions which affect the organisation’s statutory objectives;

      2. German law does not provide for a procedural and substantive review of 
          decisions, acts and omissions of public authorities;

      3. the right to review of provisions is restricted to those provisions which serve the

          protection of the environment;

      4. only provisions may be reviewed which are relevant for the decision of the public

          authorities;

      5. only provisions can be reviewed on request of an environmental organisation        
          which establish personal rights for individuals, where those individuals could 
          also bring the case;

      6. German law does not provide for possibilities for environmental oranisations to  
          challenge polluting acts or other acts which impair the environment omitted by
          private persons.

(5) The relevant German provisions are laid down in the Umwelt-Rechtsbehelfsgesetz and in other legislative acts and will be discussed hereafter. Thus,ClientEarth’s communication addressed the failure of German legislation to comply with the provisions of the Aarhus Convention. A specific judgment by a German court would not change the failure of German legislation which exists in the opinion of ClientEarth and NABU. German law is not, as the Anglo-saxon common law, based on the system of judicial precedents created by case-law. But many decisions by lower administrative courts do not even reach the supreme administrative court. And even decisions by the supreme administrative court in Germany do not bind other courts. Moreover, many cases are not even brought before the courts, but are the subject of discussions between the administration, economic operators and environmental organisations. During these discussions, the legislative act is the relevant basis for discussions, not one or the other judgment by an administrative court (of which there are many in Germany). Therefore, for reasons of legal security, the legislative act is the common basis for administrations and citizens alike; it might be that in exceptional circumstances, where there is a continued, permanent line of court decisions, that these decisions will be taken, by administrations and by other courts, as interpretative guide for a legislative text. However, this situation does not exist in the present case, as the Umwelt-Rechtsbehelfsgesetz only dates from 2006. 

(6) It follows from this that the text of the German legislative acts is the decisive parameter in order to assess, whether Germany is incompliance with the provisions of the Aarhus Convention.
3. The new German Bill
(7) We submit that the Umwelt-Rechtsbehelfsgesetz of 2006 introduced a right for environmental organisations to accede to courts. This right was organised in an extremely restrictive manner (see in particular no 5 of the complaints mentioned in paragraph 4, above) and was, moreover, accompanied by a number of accessory provisions which had the objective to further restrict the right of environmental organisations to access to justice. The European Union Court of Justice decided in case C-115/09 (BUND, judgment of 12 May 2011) that the German restriction was not compatible with EU law – which was, in this regard, equivalent to the provisions of the Aarhus Convention. Subsequently, in July 2012, the German Government adopted a Bill to review the Umwelt-Rechtsbehelfsgesetz in order to align German law to the decision in case C-115/09. At the same time, however, the Bill suggested to introduce new provisions which again intend, together with the restrictions of the Act of 2006 which were maintained, to restrict the right of access to justice of environmental organisations. The cumulative effect of these provisions makes the German legislation incompatible with the provisions of the Aarhus Convention – even when the alignment to the judgment in case C-115/09 will have been realised.  
(8) The Bill which the German Government introduced to the parliamentary deliberations in July 2012 suggests to delete, in Article 2(1.1) Umwelt-Rechtsbehelfsgesetz, the words “establish individual rights” (“Rechte Einzelner begründen”); some accessory amendments accommodate the text of the Act in correspondence with this amendment. If this amendment is adopted by the German Parliament, the right of access to justice of environmental organisations will no longer be dependent on the question, whether also individual persons are entitled to bring an action. Thus, number 5 of the original concern of ClientEarth (see paragraph 4, above) would then be accommodated by Germany.

(9) However, this result, which was imposed on Germany by the judgment in case C-115/09, will to a large extent be frustrated by the cumulative effect of several provisions in the Umwelt-Rechtsbehelfsgesetz which in part existed in the version of 2006 of that Act, were addressed in ClientEarth’s original communication to the Compliance Committee and which are now proposed to be introduced into that Act by the new Bill which the German Government launched in July 2012. The cumulative effect of the different provisions of the Umwelt-Rechtsbehelfsgesetz will be that the objective of the Aarhus Convention to give “the public concerned wide access to justice” (Article 9(2)) will be turned into the opposite: environmental organisations only obtain a right of access to justice which is minimalistic. This is all the less justified, as environmental organisations in Germany were, in the past, very reponsible in bringing cases to the German administrative courts: while about two per cent of applications to administrative courts were introduced by environmental organisations, about 40 per cent of these applications were successful; in other administrative law cases, the success rate is about ten per cent only.
4. Limitation to decisions which affect statutory rights
(10)   The limitation to allow access to justice only in cases, where the administrative decision affects the statutory objectives of an environmental organisation was already raised in our initial communication of 1 December 2008 (paragraphs 21 to 25). The arguments are referred to, but will not be repeated here. During the oral discussions of 27 September 2012, Germany explained the reason of this provision: before 2006, environmental organisations only had access to courts in nature protection cases. Then it might have made sense to require that an environmental organisation has the statutory objective to protect nature, in order to allow it to bring a case on nature protection before a court. However, with the general introduction of a right of access to courts, this consideration lost its value. Where an environmental organisation has been recognised under German law, it must be entitled under the AarhusConvention to have access to the courts in environmental matters, without restriction. There is no reasonable justification for restricting, for example, the possibility of an organisation “Transport and Environment” to oppose the construction of a power plant, with the argument, that the project in question is not a transport project. This is all the more unjustified, as the environmental impact assessment for such a power plant, must include, under European Union, German and Aarhus Convention law, the direct and indirect, secondary, cumulative, short, medium and long-term, permanent and temporary, positive and negative effects of such a power plant.

(11) The German answer to ClientEarth’s submission is not convincing. Germany cannot, by such a paternalistic way of limiting the possibility of acceding to the courts, comply with the letter and the spirit of the Aarhus Convention which has the objective to ensure a wide access to justice. The necessity to have the public interest represented as competently as possible (p.5 of the German response) is ensured, where such a need exists, by the representation of the organisation by a solicitor or an attorney.
5. Challenging the procedural legality of a decision  
(12) The Aarhus Convention provides for the possibility to challenge the substantial and procedural legality of any decision, act or omission (Article 9(2)). The procedural legality is normally not capable of being challenged in German law. One provision is found in Article 46 Verwaltungsverfahrensgesetz (Administrative Procedures Act) which is quoted in the German response (p.9). However, that Act applies to administrative procedures, but not to procedures before administrative courts. Procedures before administrative courts are regulated in the Act on Rules of Procedures of the Administrative Courts (Verwaltungsgerichtsordnung). In that Act, there is no provision which corresponds to Article 46 of the Act on Administrative Procedures. The administrative courts are thus free to decide, how they want to deal with procedural errors.
(13) The German Supreme Administrative Court (Bundesverwaltungsgericht) had, for years, declared that for example the omission to make an environmental impact assessment was a procedural error. It asked the applicant to prove that the final administrative decision would have been different, had an environmental impact assessment been made. Only recently has the Supreme Administrative Court changed its jurisprudence and considered that the complete omission to make an environmental impact assessment constituted a “fundamental error of procedure” and had the consequence that the administrative decision had to be quashed. However, the Court based itself on no provision of German law, but came to that decision on its own motion. It even seems that within the different Chambers of the Court, opinions differ, whether the notion of “fundamental error of procedure” should be accepted or not. No court and no legislative or regulatory act has established in general terms what constitutes a fundamental error of procedure. Other administrative courts in Germany are not obliged to follow this jurisprudence of the Supreme Administrative Court. And this jurisprudence itself might be changed at any moment by the Court itself, according to its judicial discretion. 
(14) The degree of uncertainty among the administrative judges in Germany is well illustrated by the reference for a preliminary ruling, introduced by the German Supreme Administrative Court (Bundesverwaltungsgericht) itself to the European Court of Justice (case C-72/12), which Germany had transmitted to the Compliance Committee. It shows that the Supreme Administrative Court of Germany is itself in doubt, how to delimitate fundamental procedural errors and other procedural errors. 
(15) For the citizen and for environmental organisations, this uncertainty is increased by the fact that Article 4(1) Umwelt-Rechtsbehelfsgesetz provides:

“The reversal of a decision on the admissibility of a project pursuant to Article 1 paragraph (1) first sentence, number 1 can be requested if 1. An environmental impact assessment, or 2. A preliminary assessment of the individual case concerning the requirement for an environmental impact assessment  required in accordance with the Environmental Impact Assessment Act, the Ordinance on the Assessment of the Environmental Impacts of Mining Projects, or the corresponding statutory provisions of the Länder was not carried out, and was not carried out at a later stage. Article 45 paragraph (2) of the Administrative Procedures Act (Verwaltungsverfahrensgesetz) and other corresponding statutory provisions shall remain unaffected; the possibility of suspending court proceedings to remedy a procedural error shall remain unaffected”. 

This text only considers the case that there was a complete lack of an environmental impact assessment. It is silent on procedural errors or irregularities. This confirms ClientEarth’s point that procedural errors and irregularities are at present, normally nor relevant for administrative judicial review.

(16) The German Bill of July 2012 now suggests to introduce the following phrase (ClientEarth’s translation): “Sentence 1 number 1 shall also apply, when a preliminary assessment of the individual case on the necessity to make an environmental impact assessment does not satisfy the requirements of Article 3a sentence 4 of the Environmental Impact Assessment Act” (Satz 1Nummer 1 gilt auch, wenn eine durchgeführte Vorprüfung des Einzelfalls über die UVP-Pflichtigkeit nicht dem Massstab von Paragraph 3a Satz 4 des Gesetzes über die Umweltverträglicheitsprüfung genügt). However, this Article 3a sentence 4 of the Environmental Impact Assessment Act allows judicial control of the preliminary assessment only as to whether the preliminary assessment was made according to the general provisions and whether the result is reasonable (nachvollziehbar). It thus only refers to a preliminary assessment whether an environmental impact assessment shall be made or not, but not to the environmental impact assessment procedure itself or to the permitting procedure of larger installations. And the words “fundamental error of procedure” are not reproduced in the Bill.   

(17) For environmental organisations, the absence of a legislative provision which allows a complete examination of the procedural legality of an administrative decision constitutes a significant cause of uncertainty. An organisation does not know, whether, for example, the omission to participate the public during a permitting procedure or during an environmental impact assessment procedure, the respect of delays, or the formal publication and justification provisions constitute a “fundamental error of procedure” and whether a German administrative court would accept this notion. No rules exist, when a procedural error is fundamental and when it is not fundamental. All this is all the more relevant, as not every decision by an administrative court may be appealed to the Supreme Administrative Court. 
(18) The Compliance Committee had to deal with some irregularities of procedure in Spain in case ACCC/C/2009/36, where the participation provisions of the Aarhus Convention were at stake. The Committee found that the participation procedure in a specific case was not done in conformity with the requirements of the Aarhus Convention (see in particular paragraph 62 of the Committee’s Report). In a similar case in Germany, an environmental organisation would not know, whether such procedural irregularities would be accepted by a court as having affected the final administrative decision, and whether it is thus worth the (financial and substantive) risk to introduce a judicial application in such a case. 
(19) For all these reasons, an effective transposition of Article 9(2) of the Aarhus Convention requires that there is a clear legislative provision according to which access to courts is also granted in cases of procedural errors or irregularities during the administrative procedure. The present situation in Germany is far away from the requirement of Article 3(1) of the Convention “to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention”.

(20) Closely linked to this question of procedural errors or procedural irregularities is the point which we had raised in our initial communication (see number 4 in paragraph 4, above) that only such provisions may be invoked in an application to a court which “could be of importance for the decision”(für die Entscheidung von Bedeutung sein können) Article 2(1.1) Umwelt-Rechtsbehelfsgesetz; and a court can only declare an application successful, if  provisions were breached that “are of importance for the decision” (für die Entscheidung von Bedeutung sind),Article 2(5.1) Umwelt-Rechtsbehelfsgesetz. Where for example, the noise impact of a new road was not assessed during the administrative procedure, the administrative court could decide that such a breach was not important for the authorisation of the road construction. The same could occur, when administrative delays are not respected, or persons who are affected by a project, are not allowed to participate in the proceeding.   
6. Challenging provisions that serve the protection of the environment  

(21) The Umwelt-Rechtsbehelfsgesetz only gives environmental organisations access to the courts, when they address provisions which serve to protect the environment (“Rechtsvorschriften, die dem Umweltschutz dienen”). This terminology is narrower than the words used in Article 9 of theAarhus Convention which concerns provisions “relating to the environment”; Article 1 of the AarhusConvention mentions “environmental matters” generally. The Aarhus Convention does not limit the judicial control possibilities to provisions which serve to protect the environment. The limitation in the Umwelt-Rechtsbehelfsgesetz has the only purpose to limit an environmental organisation’s right of access to the courts. The courts will have to examine in each individual case, whether provisions in transport, energy, agricultural law  etc. serve the protection of the environment or whether this is not the case. In view of the interdependency of environmental requirements with other sectors of policy, this is a futile provision. Again, the provision also fulfills a deterrent function in the pre-court negociations and discussions and influences the decision of persons or environmental organisations, whether to take judicial action against an administrative decision or not.
(22) If really the formula “provisions which serve the protection of the environment” were equivalent to the formula “environment-related provisions”, as the German representatives affirmed during the oral discussions of 27 September 2012, then nothing would prevent the German legislator to use the terminology “environment-related provisions” everywhere in the Umwelt-Rechtsbehelfsgesetz. Indeed, this change would conform to the requirement of Article 3(1) Aarhus Convention to establish and maintain clear and transparent provisons in order to comply with the Aarhus Convention.

7. Preclusion of arguments of the administrative procedure
(23)  An undue restriction is furthermore laid down in Article 2(3) Umwelt-Rechtsbehelfsgesetz which reads: “If the association had an opportunity to express itself in the procedure in accordance with Article 1 paragraph (1), it shall be precluded during the appeal procedure from making any objections that it did not make, or did not make in a timely fashion according to the applicble statutory provisions, during the procedure in accordance with Article 1 paragraph (1), but that it could have made” (Hat die Vereinigung im Verfahren nach Paragraph 1 Abs.1 Gelegenheit zur Äusserung gehabt, ist sie im Verfahren über den Rechtsbehelf mit allen Einwendungen ausgeschlossen, die sie im Verfahren nach Paragraph 1 Abs.1 nicht oder nach den geltenden Rechtsvorschriften nicht rechtzeitig geltend gemacht hat, aber hätte geltend machen können).This preclusion does not exist in ordinary German administrative law. It was introduced, in 2006, expressly for appeals by environmental organisations, in order to restrict their appeals as far as any possible. 
(24) The Aarhus Convention (Article 9(2), last subparagraph) does not allow such a preclusion-restriction just in the case of environmental law, which is incompatible with the purpose of the Convention of giving wide access to justice. Indeed, that last subparagraph allows to maintain existing restrictions (“exist”), but does not allow to introduce new restrictions which did not exist in national environmental law prior to the transposition of the Aarhus Convention. 
8. New preclusion measures suggested by the German Bill
 (25) The Governmental Bill of July 2012 even strengthens this restrictive practice. Indeed, the German Government suggests introducing the following new provision into the Umwelt-Rechtsbehelfsgesetz:
 “Article 4a: Measures concerning the Act on Procedures of the Administrative Courts. 
(1) The applicant shall within a delay of six weeks indicate the facts and the evidence serving to justify his appeal against a decision according to Article 1 subparagraph 1 sentence 1 or against an omission to decide. Article 87b paragraph 3 of the Act on Rules of Procedures of the Administrative Courts shall apply. The delay of sentence 1 may be prolonged by the Court on request.
(2) Where the administrative authority has, when applying environmental provisions, an assessment discretion, an administrative decision shall only be examined by the court whether

1. the facts were completely and correctly taken up;

2. the procedural and the legal assessment principles were respected;

3. the applicable law was wrongly applied;

4. undue considerations existed.
(3) Article 80 paragraph 5 sentence 1 of the Act on Rules of Procedures of the Administrative Courts shall be of application with the condition, that the court which deals with the case may decide that the execution of the decision shall be in full or in part suspended, where there exist, in view of a general assessment, serious doubts as to the legality of the administrative decision.

(4) Paragraphs 1 to 3 shall also apply to third-party appeals under Article 61 number 1 and 2 of the Act on Rules of Procedures of the Administrative Courts”.

(1. Der Kläger hat innerhalb einer Frist von sechs Wochen die zur Begründung seiner Klage gegen eine Entscheidung von Paragraph 1 Absatz 1 Satz 1 oder deren Unterlassen dienenden Tatsachen und Beweismittel anzugeben. Paragraph 87b Absatz 3 der Verwaltungsgerichtsordnung gilt entsprechend. Die Frist nach Satz 1 kann durch das Gericht auf Antrag verlängert werden.
(2. Soweit der Verwaltungsbehörde bei der Anwendung umweltrechtlicher Vorschriften eine Beurteilungsermächtigung eingeräumt ist, ist eine behördliche Entscheidung im gerichtlichen Verfahren nur daraufhin zu überprüfen, ob

1. der Sachverhalt vollständig und zutreffend erfasst wurde,

2. die Verfahrensregeln und die rechtlichen Bewertungsgrundsätze eingehalten wurden,

3. das anzuwendende Recht verkannt wurde,

4. sachfremde Erwägungen vorliegen.

      3. Paragraph 80 Absatz 5 Satz 1 der Verwaltungsgerichtsordnung ist mit der Massgabe anzuwenden, dass das Gericht der Hauptsache die aufschiebende Wirkung ganz oder teilweise anordnen oder wiederherstellen kann, wenn im Rahmen einer Gesamtabwägung ernstliche Zweifel an der Rechtmässigkeit des Verwaltungsakts bestehen.

     4. Die Absätze 1 bis 3 gelten auch für gerichtliche Rechtsbehelfe von Beteiligten nach Paragraph 61 Nummer 1 und 2 der Verwaltungsgerichtsordnung).

(26) It is submitted that this provision is not compatible with the letter and the spirit of the Aarhus Convention. If it were adopted by the German Parliament, it would restrict judicial control by environmental organisations in an unjustified and unprecedented way.

(27) The provision has some predecessors in German transport law: After the fall of the Berlin wall, Germany wanted to accelerate the construction of transport ways between West Germany and East Germany and other Central and Eastern European countries. For this reason, a delay for justifying and reasoning appeals to a court within a specific delay were introduced into the Act on Long-distance Roads (Fernstrassengesetz), the Act on Railways (Allgemeines Eisenbahngesetz), Act on Energy Economy (Energiewirtschaftsgesetz) – this Act concerns the transport of oil, gas and electricity -, Act on Air Transport (Luftverkehrsgesetz) and Act on Inland Waterways (Wasserstrassengesetz); however, such a provision does not exist in general administrative law of Germany. The present Bill now extends this transport-related restriction to all environmental appeals, with the argument that this serves the acceleration of court procedures. Thus, the restrictions of the new Article 4a will also apply in cases of an appeal against the permit for a waste incinerator or a power plant. No justification is given in the Bill (the explanatory memorandum) on the need to accelerate the court procedures just in environmental cases. Such a need is not either visible. Rather, the German legislator wants to reduce, via the backdoor, the possibility for environmental organisations to bring appeals. The narrow relationship in time between the full transposition of the Aarhus Convention into German law and the introduction of these preclusion measures clearly demonstrates this intention. There is no justification in the Aarhus Convention for such a punishment of environmental organisations, by a provision such as Article 4a which is, as far as can be seen, unique in the legal systems of Contracting Parties to the Aarhus Convention.
(28) It must not be forgotten that under German law, the time-span for consulting an administrative file during the impact assessment or the permitting procedure for a project is one month. Such files often have several hundred or even thousand files; for example, in the case of the enlargement of the Frankfurt Airport, there were 62 folders of some 500 pages each which had to be examined. The administrative decision itself, with all its conditions and accessory clauses, has frequently more than hundred, and sometimes thousand pages. The above-mentioned preclusion effect of Article 2(3) Umwelt-Rechtsbehelfsgesetz (see paragraphs 23 and 24, above) further increases the pressure on the environmental organisation. Often it is only at the end of the administrative procedure, when the administrative decision is available, that environmental organisations can make up their mind whether to seize a professional lawyer (solicitor) and appeal to a court. All this leaves the environmental organisations and the professional lawyers with extremely little time to bring cases to the court and to argue the case. This is in clear contradiction with the possibilities of the project developer and the administration which are allowed, under German law, to amend, complete and improve their plans during the court litigation process. Such an imbalance is everything else than a “fair” balance which is required by Article 9(4) of the Aarhus Convention.

(29) The linking of the administrative decision-making procedure and the court procedure by the introduction of preclusion provisions is not compatible with the Aarhus Convention. As regards Article 10a of Directive 85/337/EC which is in this regard parallel to the Aarhus Convention, the European Union Court of Justice found that ”participation in an environmental decision-making procedure under the conditions laid down in Articles 2(2) and 6(4) of Directive 85/337 is separate and has a different purpose from a legal review, since the latter may, where appropriate, be directed at a decision adopted at the end of that procedure. Therefore, participation in the decision-making procedure has no effect on the conditions for access to the review procedure (Court of Justice, case C-263/08 Djurgaarden, judgment of 15 October 2009, paragraph 38). This means in clear terms that access to justice shall also be available, where the affected person or environmental organisation has not participated in the administrative decision-making procedure. The last subparagraph of Article 9(2) Aarhus Convention does not lead to a different conclusion. Indeed, the preliminary review before an administrative authority has the purpose to allow the administration to correct possible errors or irregularities, but does not have the purpose to restrict or exclude access to the courts in general.            

(30) In view of this, Germany would have to demonstrate, by factual evidence, statistics and other means, that appeals by environmental organisations in the past delayed or prolonged court procedures. However, no such evidence exists. The long procedures before courts are due to insufficient personal and financial means of the courts and nothing else. This is demonstrated by the fact that in those areas, where until now no delay for justifying the appeal has been introduced in German law – for example in the Act on Immission (Bundesimmissionsschutzgesetz), the Act on Water Management (Wasserhaushaltsgesetz), the Act on Construction (Bundesbaugesetz) or the Act on Mining Activities (Bundesberbaugesetz) – the delays for court procedures are not shorter than in cases under the Acts that were mentioned in paragraph 27 above.

(31) Article 4a paragraph 2 of the Bill introduces a legal presumption that the decision of the administration is correct, by not allowing a complete judicial control. No such restriction of judicial control is found in the Aarhus Convention. Under Article 86 of the Act on the Rules of Procedures of the Administrative Courts, the courts shall find out about the facts and the applicable law on their own and shall not be dependent on the submissions and argument by the parties. In practice, the new paragraph 2 would encourage the courts to limit their obligations of elucidating the facts themselves and let, in case of doubts, the arguments of the administration prevail. De facto, thus, the burden of proof is placed upon the applicant which leads to the setting aside of Article 86 of the Act on Rules of procedures of the Administrative Courts. Once more, this provision which only is suggested for environmental law cases, is not “fair” in the sense of Article 9(4) of the Aarhus Convention.
(32) Article 4a paragraph 3 of the Bill allows the courts to suspend the execution of an administrative decision when they have “serious doubts” as regards the legality of the decision. The present Article 80 of the Act on the Rules of Procedures of the Administrative Courts provides that the courts have such a possibility, where they have “doubts”. Once more thus, the full transposition of the requirements of the Aarhus Convention is used by Germany, to make access to justice for environmental organisations more difficult than in ordinary law. We are far away from granting “wide access to justice”.
(33) The Bundesrat, the second Chamber of the German Parliament, gave its opinion on the Bill on 21 September 2012: As regards the Article 4a of the Bill, the Bundesrat stated: “The addition of a new Article 4a with provisions on the application of the Act on the Rules of the Procedures of Administrative Courts raises fundamental concerns: The sharpening of procedural requirements for environmental appeals is not necessary and has a conflict potential with Article 19(4) of the Constitution as well as with EU law (Directive on environmental impact assessment) and the Aarhus Convention. In particular, it has to be criticized that the enlargement of appeals by environmental organisation which is necessary under EU law and public international law, is elsewhere used in order to restrict by “accessory provisions” not only the right of appeal of organisations but also the right of individual persons” (Die Einfügung eines neuen Paragraph 4a Umwelt-Rechtsbehelfsgesetz mit Massgaben zur Anwendung der Verwaltungsgerichtsordnung begegnet grundlegenden Bedenken. Die Verschärfung der prozessualen Anforderungen an Umweltrechtsbehelfe ist nicht erforderlich und weist Konfliktpotenzial mit Artikel 19 Absatz 4 Grundgesetz sowie einschlägigem Unionsrecht (UVP-Richtlinie) und der Aarhus.Konvention auf. Insbesondere ist zu kritisieren, dass die europarechtlich und völkerrechtlich gebotene Ausweitung des Verbandsklagerechts zum Anlass genommen wird, durch “flankierende Regelungen” nicht nur das Verbandsklagerecht, sondern auch den Individualrechtsschutz an anderer Stelle wieder einzuschränken).

(34) Among other criticism, the Bundesrat mentioned further that existing German law already allows by now to accelerate court procedures. Introducing new special provisions risks creating new interpretation problems and errors, which might rather lead to further delays. There is no risk of unjustified delays in environmental appeals. Such appeals are four times more successful than other administrative appeals. It is not understandable why appeals on environmental permits shall be the subject to stricter procedural requirements than other cases. The provision of paragraph 2 raises the suspicion that it intends to introduce a specific environmental control instrument. 
(35) ClientEarth and NABU wish to underline that this criticism does not stem just from a legal writer or an environmental organisation. It is a constitutional institution of the German Parliament which raised it. This confirms the argument, raised in this submission, that the intention is to create specific procedural difficulties for appeals by environmental organisations which do not exist elsewhere in German administrative and procedural law. 

9. Article 9(3) Aarhus Convention
(36) As regards Article 9(3) of the Aarhus Convention, it must be noted that the Umwelt-Rechtsbehelfsgesetz only applies to certain permit procedures and to decisions on projects for which an environmental impact assessment was required (see Article 2(5):  “In the case of decisions pursuant to Article 1 paragraph (1) number 1, there must also be an obligation to conduct an environmental impact assessment” Bei Entscheidungen nach Paragraph 1 Absatz 1 Nr.1 muss zudem eine Pflicht zur Durchführung einer Umweltverträglichkeitsprüfung bestehen). This is too narrow a possibility for environmental organisations to make use of their right under Article 9(3) Aarhus Convention. In particular, Germany does not provide anything to follow the judgment of the EU Court of Justice in case C-240/09 (Lesoochranárske) where the Court stated, interpreting Article 9(3): “if the effective protection of EU environmental law is not to be undermined, it is inconceivable that Article 9(3) of the Aarhus Convention be interpreted in such a way as to make it in practice impossible or excessively difficult to exercise rights conferred by EU law” (paragraph 49 of the judgment). The EU Court only referred to EU law, as this was its area of competence. However, its findings apply to Article 9(3) generally. As environmental organisations have, under German law, only rights of access to the courts under the Umwelt-Rechtsbehelfsgesetz and under nature protection law (Bundesnaturschutzgesetz and the corresponding Länder legislations), in the other areas of environmental law – water, noise, waste, soil etc - , it is impossible for them to appeal to courts, as the German understanding of these sectors of law is that they do not grant subjective, individual rights and access to administrative courts, according to Article 42 of The Act on the Rules of Procedures of Administrative Courts (Verwaltungsgerichtsordnung) only allows access to courts where an individual right of the applicant is affected. The altruistic appeal to a court is not available in Germany..
(37) As regards actions against private persons in environmental matters, we refer to our initial communication to the Compliance Committee, in particular to paragraphs 47 to 54. German law provides for such a possibility where individual rights of a person or an organisation have been affected. In the classical case that an installation pollutes the soil, the water or the air by emitting pollutants in excess of existing statutory requirements, no possibility for an environmental organisation normally exists, unless the land (property) which is owned by the organisation is contaminated. The possibility under German law to address the administration and ask it to intervene, is not sufficient to comply with Article 9(3), as the administration cannot be compelled to intervene and has a discretion to intervene or not to intervene.; moreover, often, it is not clear, which administration is in charge; the facts might not be altogether clear; delays might apply etc etc. For the same reasons, petition possibilities, the possibility to complain to the EU Commission or a suggestion submitted to public prosecutors to take criminal action are not a remedy. 
(38) According to Article 9(4) Aarhus Convention, the procedures under Article 9(3) shall provide “adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive”. In cases against private persons, none of these conditions is complied with in the administrative, criminal or civil law procedures mentioned above or, indeed, in the German response of July 2012 (p.18ss). The conclusion is that Germany has not taken the necessary measures to comply with Article 9(3) Aarhus Convention.  
10. Conclusion
(38) In conclusion, ClientEarth and NABU are of the opinion that 

(1) German law, as it lies at present and as it is intended to be amended by the Bill which is at present in the parliamentary debate, does not comply with the requirements of Article 9(2) Aarhus Convention. This is demonstrated by 
- the limitation of possibilities to appeal against decisions which affect the statutory objectives of an environmental organisation;
- the absence of a statutory provision which allows to challenge the procedural and substantive legality of a provision;
- the limitation of allowing to challenge provisions which serve the protection of the environment;

- the limitation of allowing to challenge provisions which are relevant for the administrative decision.

These provisions, separately, and in their cumulative effect, breach the provisions of Article 9(2).

(2) German law, as it lies at present and as it is intended to be amended by the Bill which is at present in the parliamentary debate, does not comply with the requirements of Article 9(3) Aarhus Convention. The available possibilities for individual persons and environmental organisations (petition, addressing the administration or a public prosecutor) do not either correspond to the requirements of Article 9(4) Aarhus Convention.

(3) Should the right of standing for environmental organisations no longer be dependent on the question whether a provision establishes individual rights, as at present envisaged by the German Bill which is being discussed by the German Parliament, the initial concern of ClientEarth and NABU in this regard and concerning Article 9(2) Aarhus Convention would have been satisfied, without prejudice, though, to the concern with regard to the issues mentioned under no.1, above and of Article 9(3) Aarhus Convention.
11. Answer to the questions of the Compliance Committee
(39) In view of the preceding statements, the questions of the Compliance Committee, raised in its letter of 4 October 2012, are answered as follows:

· Please provide any relevant case-law that has developed since the communication was submitted, as well as with other examples (not necessarily case-law) to illustrate your allegations.

The preceding comments tried to describe the factual and legal situation in Germany. ClientEarth and NABU wish to repeat that the communication is concerned with the German legislation. This legislation was introduced in 2006 only. There is thus not yet consolidated German case-law on the provisions of that Act, all the more as case law from the EU Court of Justice – C-115/09, C-263/08, C-240/09 which were all mentioned above – influences case law in Germany.

· On what basis are courts able to review and set aside a decision on 

procedural grounds?

There is no provision in German procedural law which applies to the courts that contains any provision in this regard. Article 46 of the German Verwaltungsverfahrensgesetz applies to administrative procedures, but not to court procedures. Therefore, the courts have complete discretion how to handle procedural grounds. Article 44a of the Act on the Rules of Procedures of Administrative Courts provides that “Appeals against administrative procedural measures may only be introduced together with the appeals that are admissible against the substantive administrative act” (Rechtsbehelfe gegen behördliche Verfahrenshandlungen können nur gleichzeitig mit den gegen Sachentscheidungen zulässigen Rechtsbehelfen geltend gemacht warden). This means that for example an administrative decision not to allow the participation of an environmental organisation in an environmental permitting procedure may only be appealed against, when the decision concerning the permit is itself appealed against (the environmental impact procedure is, in German law, a procedural decision). 
· What is the legal basis for the concept of “fundamental procedural 

errors”?

There is no legal basis for this concept. The concept was used in some judgments by the German Supreme Administrative Court (Bundesverwaltungsgericht), without any explicit legal basis. However, it cannot be said that all chamber of that Court apply this concept, or that other administrative courts in Germany systematically apply this concept. In particular, there is no legal security to know where the borderline between fundamental procedural errors” and other errors is to be drawn. This depends on the discretion of each court in each individual case.

· Next to procedural errors, can you provide other examples where an 

Applicant has alleged errors, but the court considered that the error was not of importance? 

ClientEarth and NABU do not have such examples.
12. Final remarks
(40) We are aware that the issues raised in this communication risk of further delaying the Compliance Committee’s decision in the Communication ACCC/C/2008/32, and we apologize for that. The long delay in the procedure was due to the fact that Germany did not feel able to accept an interpretation of the Aarhus Convention which appeared obvious, and had to be obliged by the judgment of the Court of Justice in case C-115/09 to review its very restrictive position. This judgment was delivered almost 18 months ago and Germany still has not taken the necessary measures to comply with the Aarhus Convention.

(41) We are of the opinion that it is more opportune for the Compliance Committee to wait for the end of the German parliamentary process with regard to an amendment of the Umwelt-Rechtsbehelfsgesetz, before the Committee concludes in this matter. Indeed, it is not clear yet, how the final text will look like and whether it fully complies with the requirements of the Aarhus Convention and the Court judgment in case C-115/09. Furthermore, the Bill contains new provisions which are, in our opinion, incompatible with the requirements of the Aarhus Convention; thus, should the Committee conclude before the adoption of the Bill, ClientEarth and NABU will have to reflect whether they introduce, after the adoption of that Bill, a new Communication to the Compliance Committee. Finally, we are of the opinion that the different provisions of the Umwelt-Rechtsbehelfsgesetz, taken together, demonstrate that the German way of organising access to justice in environmental matters is not in compliance with the provisions of the Aarhus Convention, and we would like to have the conclusions of the Compliance Committee on that allegation. In order to do so, it appears appropriate to consider the Umwelt-Rechtsbehelfsgesetz in its form after its amendment.
(41) The possible further delay of the conclusions in case ACCC/C/2008/32 is regrettable. However, we consider it to be the minor evil, compared to the introduction of a new communication on that Act.

Ludwig Krämer

ClientEarth, Senior Lawyer

Director, EU Aarhus Centre

Brussels 29 October 2012

Attachments

· German Umwelt-Rechtsbehelfsgesetz as presently in force (English translation)

· Bill to amend the Umwelt-Rechtsbehelfsgesetz, as introduced by the German Government to the Parliamentary debate in July 2012.

· Position of the German Bundesrat on the Bill, adopted on 21 September 2012.
�  Gesetz über ergänzende Vorschriften zu Rechtsbehelfen in Umweltangelegenheiten nach der EG-Richtlinie 2003/35/EG (Umwelt-Rechtsbehelfsgesetz), Bundesgesetzblatt 2006 I p.2816. There is an English translation of this Act, made by the German Department of Justice (Act concerning supplemental provisions on appeals in environmental matters pursuant to EC directive 2003/35/EC (Environmental Appeals Act). Hereafter, the English version of this translation will be used, unless indicated otherwise. 





