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I. Information on correspondents submitting the Communication 
 
Name of main correspondent:  James Thornton, CEO 
 
Name of the organisation:  ClientEarth 
 
Address: 3 Chapel Place, London EC2A 3DQ, UK 
 
Contact person: James Thornton 
 
Telephone: +44 (0)20 7749 5970  Fax: +44 (0)20 7729 4568 
 
E-mail: jthornton@clientearth.org 
 
ClientEarth is a non-profit environmental law, science and policy group working in the 
European Union and beyond.  We act for people and the planet, using the legal system allied 
with current scientific knowledge to meet the environmental challenges facing the earth. 
 
ClientEarth is a company limited by guarantee, registered in England and Wales, company number 
02863827, registered charity number 1053988, registered office 2-6 Cannon Street, London EC4M 6YH. 
 

       
 
 
This Communication is supported by NABU: 
 
Name and address:  Claus Mayr, NABU, NABU Headquarters, D-10108 Berlin 
 
Telephone: +49 (0)30 28 49 84-16 19  Fax: +49 (0) 30.28 49 84-20 00 
 
E-mail: Claus.Mayr@NABU.de 
 
NABU works for the protection of biological diversity, especially in Germany, also in other 
parts of the world. Where possible our aim is also to ensure that future generations can live on 
a planet with a wider diversity of species and habitats as well as clean air and water, healthy 
soil and as many non-renewable resources as possible. NABU tries to inspire people to engage 
themselves in the protection of nature and thereby contribute to the benefit of society. 
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II. Party concerned:  Germany 
 
III.–VI: Facts of the communication, nature of alleged non-
compliance, provisions of the Convention and use of domestic 
remedies or other international procedures: 
 
1. The present Communication to the Aarhus Convention Compliance 

Committee concerns the application, in Germany, of the provisions of the 
Aarhus Convention on access to justice, and in particular Article 9(2) and (3) 
of the Convention.  

2. There is no provision in German law which would allow an individual person 
or an environmental organisation to have the question clarified to what extent 
German legislation complies with the requirements of Article 9(2) and (3) of 
the Aarhus Convention.  

3. A Communication to the Compliance Committee is thus the only remedy 
which is available. 

4. Therefore, this Communication is submitted to the Aarhus Convention 
Compliance Committee in accordance with Article 15 of the Convention and 
section VI of Decision I/7 on Review of Compliance of the First Meeting of the 
Parties.  This Communication complies with all the requirements provided in 
Decision I/7 and should therefore be found admissible. 

VII. Confidentiality:  The information contained in this 
Communication is not confidential. 

 

VIII.  Supporting documentation 

- The “Gesetz über ergänzende Vorschriften zu Rechtsbehelfen in 
Umweltangelegenheiten nach der EG-Richtlinie 2003/35 (Umwelt-
Rechtsbehelfsgesetz)” of 7 December 2006, Bundesgesetzblatt 2006, Part I, 
page 2816).  



 4

- The Umwelt-Rechtsbehelfsgesetz  

- Paragraph 42 Verwaltungsgerichtsordnung (Code on judicial procedures in 
administrative matters). 

IX.  Summary of the Communication 

5. This Communication argues that Germany has not implemented Articles 9(2) 
and 9(3) of the Aarhus Convention in a number of ways. 

6. Paragraph 42 of the Verwaltungsgerichtsordnung (Code on judicial 
procedures in administrative matters) and paragraphs 1-4 of the Umwelt-
Rechtsbehelfsgesetz (both see below) together give environmental 
organisations rights of access to justice in the German legal system.   However, 
these rights are very restrictive in nature and mean that in most 
environmental cases, environmental organisations will not have the necessary 
standing to challenge the public authority’s decision, act or omission in 
judicial or administrative proceedings, even though under the Aarhus 
Convention they should have such a right.  Therefore, we argue that Germany 
does not comply with the requirements of Article 9(2) and 9(3) of the Aarhus 
Convention. 

7. We argue that German law is in breach of the broad and wide-ranging 
provisions of Article 9(2) of the Aarhus Convention by 

(1) restricting the decisions, acts and omissions of public authorities that 
environmental organisations can review to decisions which affect the 
organisation’s statutory objectives ; 

(2) failing to provide for procedural, as well as substantive, review of the 
decisions, acts and omissions of public authorities; 

(3) restricting the rights of review of environmental organisations to a 
review of provisions which promote to the protection of the 
environment; 
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(4) restricting the rights of review of environmental organisations to a 
review of provisions which are relevant to the decision of the public 
authority; and 

(5) restricting the rights of review of environmental organisations to a 
review of provisions which establish personal rights for individuals 
where those individuals could also bring the case. 

8. Lastly, German law is also in breach of Article 9(3) by not normally allowing 
environmental organisations the right to challenge acts and omissions of 
private persons which are in breach of German environmental laws, unless the 
organisations’ own rights have been impaired.  .  

9. In this context, we submit that Article 9(3) and (4) of the Aarhus Convention 
have an effet utile and must allow environmental organisations, to challenge, 
for example, polluting acts by private companies, or other acts which impair 
the environment, without those acts affecting the rights of the environmental 
organisation itself. The provisions of Article 9(3) cannot mean that Contracting 
Parties are allowed to completely ignore Article 9(3) and leave their national 
law, in this regard, unchanged.  

X.  Facts and legal arguments 

Article 9(2) of the Aarhus Convention 

10. Germany adopted provisions on access to justice in the “Gesetz über 
ergänzende Vorschriften zu Rechtsbehelfen in Umweltangelegenheiten nach 
der EG-Richtlinie 2003/35 (Umwelt-Rechtsbehelfsgesetz)” of 7 December 2006, 
Bundesgesetzblatt 2006, Part I, page 2816). This Act is attached to the present 
Communication. The Umwelt-Rechtsbehelfsgesetz completes existing German 
legislation on access to justice which is, as regards environmental 
administrative law, laid down in paragraph 42 Verwaltungsgerichtsordnung 
(Code on judicial procedures in administrative matters). 

11. Paragraph 42 Verwaltungsgerichtsordnung reads: 
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“(1) Durch Klage kann die Aufhebung eines Verwaltungsaktes (Anfechtungsklage) 
sowie die Verurteilung zum Erlass eines abgelehnten oder unterlassenen 
Veraltungsakts (Verpflichtungsklage) begehrt werden. 

(2) Soweit gesetzlich nichts anderes bestimmt ist, ist die Klage nur zulässig, wenn der 
Kläger geltend macht, durch den Verwaltungsakt oder seine Ablehnung oder 
Unterlassung in seinen Rechten verletzt zu sein“. 

(Our translation: “1. A claim can be made to request that an  administrative act be 
quashed (Anfechtungsklage) or, where the administrative act had been refused or failed 
to be performed [by the public authority], that it be performed (Verpflichtungsklage). 

2. Unless otherwise provided in other legislative provisions, a claim is only admissible, 
where the claimant asserts that the administrative act, its refusal or omission has 
impaired the claimant’s own rights”). 

12. Thus, under German law, access to the courts is normally only possible where 
the claimant asserts that his own rights have been impaired.  

13. The EU approved the Aarhus Convention on 17 February 2005 and Germany 
ratified it on 15 January 2007.  Germany is therefore bound to comply with the 
Aarhus Convention’s provisions.  Article 9(2) of the Aarhus Convention refers 
to the provisions of Article 6 of the Aarhus Convention. It states: 

“Each Party shall, within the framework of its national legislation, ensure that 
members of the public concerned  

(a) Having a sufficient interest 

or, alternatively, 

(b) Maintaining impairment of a right, where the administrative procedural law of 
a Party requires this as a precondition 

have access to a review procedure before a court of law and/or another independent and 
impartial body established by law, to challenge the substantive and procedural legality 
of any decision, act or omission subject to the provisions of article 6 and, where so 
provided for under national law and without prejudice to paragraph 3 below, of other 
relevant provisions of this Convention.  

What constitutes a sufficient interest and impairment of a right shall be determined in 
accordance with the requirements of national law and consistently with the objective 
of giving the public concerned wide access to justice within the scope of this 
Convention. To this end, the interest of any non-governmental organization meeting 
the requirements referred to in article 2, paragraph 5 shall be deemed sufficient for the 
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purpose of subparagraph (a) above. Such organizations shall also be deemed to have 
rights capable of being impaired for the purpose of subparagraph (b) above.…” 

14. Thus, the Aarhus Convention establishes that environmental organisations 
which comply with the requirements of Article 2(5) of the Convention “shall 
be deemed to have rights capable of being impaired”. 

15. Except for the paragraph relating to the question what constitutes a sufficient 
interest and impairment of a right, which is addressee below, there is no 
further condition laid down in the Aarhus Convention as regards the access to 
justice for an environmental organisation which wishes to invoke, before a 
court the impairment of its rights. 

16. The Umwelt-Rechtsbehelfsgesetz, mentioned under [para 11], above, regulates 
the right of associations’ access to the courts in paragraph 2 (see the text in the 
Annex to this Communication). According to paragraph 2(1) the association 
does not need to claim that its own rights have been impaired. This constitutes 
a change of the provisions of paragraph 42(2) of the 
Verwaltungsgerichtsordnung. 

17. However, paragraph 2(1) Umwelt-Rechtsbehelfsgesetz allows environmental 
associations only to bring a court action to when the following further 
conditions are complied with (see the original German wording in the annex): 

(1) the association argues that an administrative decision – or the failure to 
adopt an administrative decision - contradicts legal provisions which  

- protect the environment,  

- establish rights of individual persons, and  

- may be relevant for the decision; 
(2) the association argues that its statutory objective to promote 

environmental protection is affected by the decision or the failure to 
adopt the decision; 

(3) the association argues that it was entitled to participate in the process 
which led to the decision or to the failure to adopt the decision, and that 
it did participate in that process according to the legal provisions in 
force, or was refused to the right to participate, in contradiction of the 
existing provisions in force. 
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18. According to paragraph 2(5) Umwelt-Rechtsbehelfsgesetz, such a claim by an 
environmental association is well founded  

(5.1) if that the administrative decision or the failure to adopt the decision 
contradicts legal provisions which  

- protect the environment,  

- establish subjective rights of individual persons and  

- are relevant for the decision; 

and this contradiction affects environmental concerns which are within the 
ambit of the association’s statutory objectives; 

(5.2) if the provisions of the relevant planning permission in relation to 
development projects requiring environmental impact assessments 
contradict legal provisions that protect the environment and establish 
rights of individual persons and this contradiction affects environmental 
interests which are governed by the statutory objectives of the association, 
according to its statutes. 

19. Again, please refer, as to the original German text, to the annex to this 
Communication.  

20. We submit that these provisions of the German Umwelt-Rechtsbehelfsgesetz 
do not fully comply with Article 9(2) of the Aarhus Convention, as explained 
hereafter. 

The restriction of rights of review under the Umwelt-Rechtsbehelfsgesetz to 
reviewing decisions which affect the statutory objectives of an association 

21. Under the Umwelt-Rechtsbehelfsgesetz, an environmental association may 
only bring a claim, if it argues that the challenged decision affects the 
objectives of environmental protection which are laid down in its statutes 
(“geltend macht, in ihrem satzungsgemässen Aufgabenbereich durch die 
Entscheidung.berührt zu sein”, paragraph 2(1.2) Umwelt-Rechtsbehelfsgesetz). 
Paragraph 2(5.1) Umwelt-Rechtsbehelfsgesetz declares that such an action is 



 9

well founded if the challenged decision affects environmental objectives 
governed by the statutory objectives of the association.   

22. Article 9(2) of the Aarhus Convention does not provide for any such 
limitation. Under Article 9(2) second sub-paragraph, it is sufficient that an 
environmental organisation promotes environmental protection and meets the 
requirements which are laid down under national law (Article 2(5) of the 
Aarhus Convention). 

23. Those requirements are laid down in paragraph 3 of the Umwelt-
Rechtsbehelfsgesetz, and include i.a. conditions about objectives, membership 
and how long an association has been established. It follows from this that 
under the requirement of the Aarhus Convention that environmental 
organisations must meet the relevant requirements laid down under national 
law, any association that complies with the requirements of paragraph 3 of the 
Umwelt-Rechtsbehelfsgesetz and is recognised under German law, must have 
the possibility to challenge acts and omissions according to Article 9(2) of the 
Aarhus Convention, without having to demonstrate in any other way that its 
statutory objectives were affected. 

24. German law therefore goes too far in adding a supplementary requirement 
that in each specific case, in addition to qualifying under paragraph 3 of the 
Umwelt-Rechtsbehelfsgesetz, an association also has to show that its statutory 
objectives were affected in that specific case in order for a court action be 
admissible. Due to the nature of many environmental cases, environmental 
organisations may have considerable difficulties in demonstrating in a specific 
case that their statutory objectives are affected by a decision.... 

25. This is particularly true for specialist environmental organisations, which may 
include protection of the environment in their general statutory objectives, but 
tend to focus on one issue.  For example, where an organisation has been set 
up with the primary aim to address issues related to transport and the 
environment, even though the protection of the environment may be one of 
their general objectives, a legal challenge to the development of a power plant 
in a protected area might not be admitted because it might not qualify as 
falling within their (priority) statutory objectives, i.e.  because there is no 
transport issue involved.   
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The failure of Germany to transpose fully the requirement for the review of the 
“substantive and procedural legality of any decision” 

26. Article 9(2) of the Aarhus Convention allows individual persons and 
associations “to challenge the substantive and procedural legality of any 
decision” (emphasis added) under the conditions laid down in that Article 
9(2). The German Umwelt-Rechtsbehelfsgesetz has not transposed these 
words into German law. This is a clear failure to fully transpose the 
requirements of the Convention into German law. As under German law, 
procedural errors or omissions may normally not be challenged in court, it 
would have been necessary to clarify that the substantive and procedural 
errors or omissions may be tackled.   

The restriction of rights of review under the Umwelt-Rechtsbehelfsgesetz to the 
review of provisions which promote the protection of the environment 

27. However, the German Umwelt-Rechtsbehelfsgesetz goes even further. It only 
allows NGOs to challenge in court decisions or failures to make decisions 
which promote the protection of the environment (“die dem Umweltschutz 
dienen”, paragraph 2(1.1) Umwelt-Rechtsbehelfsgesetz). Such a limitation is 
not found in Article 9(2) of the Aarhus-Convention. Rather, the Convention 
allows the substantive and procedural legality of any decision to be 
challenged. The Umwelt-Rechtsbehelfsgesetz narrows down this broad 
provision to a limited range of administrative decisions. Moreover, it does not 
specify whether the decision, act or omission in question must exclusively 
promote the protection of the environment, or whether the protection of the 
environment can be one of several objectives of the decision, act or omission in 
question. This might cause further legal uncertainties.  

28. Also, it is often quite doubtful, whether a provision really promotes the 
protection of the environment, or whether it serves another purpose. For 
example, a decision which provides for a certain, short time limit in relation to 
public participation in an environmental impact assessment procedure might 
well be considered to be of organisational character and not promoting the 
protection of the environment. 
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29. Limiting the extent of potential claims by imposing a condition that the 
decision, act or omission in question has to   promote the protection of the 
environment is thus not in compliance with the provisions of the Aarhus 
Convention. 

The restriction of claims under the Umwelt-Rechtsbehelfsgesetz to a review of 
provisions which are relevant to the decision 

30. Furthermore, the Umwelt-Rechtsbehelfsgesetz only allows challenges of 
decisions which contradict legal provisions that may be relevant to the 
decision (“Rechtsvorschriften… widerspricht, die für die Entscheidung von 
Bedeutung sein können”, paragraph 2(1.1) Umwelt-Rechtsbehelfsgesetz). In 
order for a claim to succeed, it must then be proven that the decision does 
contradict legal provisions that are indeed relevant for the decision 
(“Rechtsvorschriften widerspricht, die..für die Entscheidung von Bedeutung sind”, 
paragraph 2(5.1) Umwelt-Rechtsbehelfsgesetz).  

31. Such a limitation to only allow the review of some provisions is not found in 
Article 9(2) of the Aarhus Convention which allows the review of any decision.  

32. In order to fully understand the effect of this provision, an explanation of the 
German law on environmental impact assessment is necessary. The German 
Federal Administrative Court (Bundesverwaltungsgericht) has ruled in a 
number of judgments that in relation to projects subject to an environmental 
impact assessment, procedural errors are only relevant, where there is a 
concrete possibility that the decision concerning the project would have been 
different if the procedural error had not been committed.  It is up to the 
plaintiff in a specific case to prove that the decision would have been different 
without the procedural error (see Bundesverwaltungsgericht, judgment of 25 
January 1996 in case 4C5.95, reported in Entscheidungssammlung des 
Bundesverwaltungsgerichts (BVerwGE) 100, p.238; judgment of 20 May 1998 
in case 11C2.97). This jurisprudence constitutes a consistent line of reasoning 
of the Federal Administrative Court and has become the guideline for all 
administrative decisions on environmental impact assessment cases. It has the 
effect that, for example, a failure to carry out an environmental impact 
assessment in relation to a specific project which, according to the legal 
provisions in force, should have been subject to such an assessment, is 
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irrelevant, unless it can be proven that the decision on the project would have 
been different, had the environmental impact assessment been carried out. 

33. The Umwelt-Rechtsbehelfsgesetz has, in part, changed this situation. 
According to its paragraph 4(1), a claim may request the quashing of a 
decision on a project for which an environmental impact assessment has not 
been made, though there was a legal obligation to make such an assessment 
(see the German wording of paragraph 4(1) Umwelt-Rechtsbehelfsgesetz in 
the Annex). This new provision thus “amends” the above-mentioned 
jurisprudence of the German Federal Administrative Court. 

34. However, paragraph 4(1) Umwelt-Rechtsbehelfsgesetz only partly aligns the 
German law with the requirements of the Aarhus Convention. Firstly, this 
does not affect paragraph 2(5) of the Umwelt-Rechtsbehelfsgesetz, according 
to which a claim is well founded only if the “decision contradicts provisions 
which are relevant to the decision (“soweit die Entscheidung.gegen 
Rechtsvorschriften, die..für die Entscheidung von Bedeutung sind, verstösst”). It 
might thus well be that a court declares an action admissible, but then argues 
along the lines of the above-mentioned jurisprudence of the Federal 
Administrative Court and declares the action not to be well founded, because 
the failure to carry out  an environmental impact assessment was not relevant 
to the decision on the project. This is a legal uncertainty which the Umwelt-
Rechtsbehelfsgesetz has not clarified. 

35. More relevant is that paragraph 4(1) Umwelt-Rechtsbehelfsgesetz only refers 
to a complete failure to carry out an environmental impact assessment at all. It 
does not address other procedural or substantive errors or omissions such as, 
for example, the failure to examine alternatives, the failure to allow an 
environmental organisation to express its opinion on the project, or unduly 
short time limits for a consultation. In such cases, and in all other cases which 
come under Article 6 and thereby also under Article 9(2) of the Aarhus 
Convention, paragraph 4(1) Umwelt-Rechtsbehelfsgesetz has not changed the 
jurisprudence of the Federal Administrative Court. Therefore, this 
jurisprudence continues to be applied, de facto, by administrations and in 
judicial procedures: the environmental organisation will have to bring 
evidence that the decision on a specific project would have been different, had 
the error or omission not taken place.  
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36. This limitation of German law contradicts the provisions of Article 9(2) of the 
Aarhus Convention which provides for an unlimited possibility to challenge 
the substantive and procedural legality of any decision. 

The restriction of claims under the Umwelt-Rechtsbehelfsgesetz to a review of 
provisions which establish personal rights of individuals 

37. Article 9(2) of the Aarhus Convention considers that an environmental 
organisation “shall be deemed to have rights capable of being impaired” and allows 
that organisation to challenge the substantive or procedural legality of any 
decision, act or omission. This provision does not contain any limitation on the 
rights of the environmental organisation which may be impaired. 

38. Paragraph 2(1.1) Umwelt-Rechtsbehelfsgesetz declares a claim to be 
admissible only when the environmental organisation argues that the 
administrative decision contradicts provisions which establish personal rights 
for individuals (“eine Entscheidung, die..  Rechtsvorschriften, die.. Rechte Einzelner 
begründen,.. widerspricht”). The same limitation is found in paragraph 2(5) 
Umwelt-Rechtsbehelfsgesetz to establishe when a claim is well founded 
(“soweit die Entscheidung.. gegen Rechtsvorschriften, die.. Rechte Einzelner 
begründen.. verstösst”). 

39. The German provision prevents environmental organisations from 
challenging decisions, acts or omissions concerning specific activities as laid 
down in Article 6 of the Aarhus Convention.  In effect, environmental 
organisations can only bring a claim, when an individual, whose personal 
rights have been impaired, could also bring that claim.   

40. It is true that Article 9(2) of the Aarhus Convention establishes that the 
national law determines what constitutes the “impairment of a right”. 
However, it is explicitly stated in Article 9(2), second sub-paragraph itself that 
environmental organisations have rights of their own which may be impaired. 
There is no restriction whatsoever with regard to these rights. Under the 
Aarhus Convention, environmental organisations thus have rights of their 
own which do not depend on the existence of the personal rights of 
individuals. Whereas under the Aarhus Convention Member States have  
complete freedom to decide what constitutes the impairment of a right with 
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regard to an individual persons, in relation to environmental organisations 
this freedom is limited by the phrase in the Convention that environmental 
organisations do possess such rights. To this extent, environmental 
organisations are thus given a larger right by the Convention than individual 
persons.  

41. The German provisions find their explanation in the provisions of paragraph 
42(2) of the German Code on judicial procedures in administrative matters 
(Verwaltungsgerichtsordnung mentioned in para 10 above) which, as a rule, 
only allow access to the administrative courts, where the plaintiff argues that 
his personal rights were affected by an administrative decision. However, this 
explanation does not constitute a justification for deviating from the 
provisions of the Aarhus Convention. It was the intention of the Aarhus 
Convention to grant members of the public, including environmental 
organisations, wide access to justice and not to limit their actions by only 
allowing them to challenge those provisions which may also be challenged by 
individuals.  

42. In German law, the difference between environmental provisions which 
establish the personal rights of individuals and provisions which serve the 
general interest is very considerable. For example, the legal provisions on 
nature conservation, on town and country planning, on environmental impact 
assessment, on accident prevention, or on preventive and precautionary 
measures in general, do not establish personal rights for individuals. Also, 
measures which concern the authorising (permitting) of a plant, the 
monitoring of the environment, the planning of clean-up or management 
measures, sampling or reporting, or which fix fees or charges with regard to 
environmental matters, do not establish personal rights for individuals  either. 
As regards many other environmental provisions, it is not clear, whether they 
establish personal rights or not.  Then there is a costs risk for an 
environmental organisation if it challenges such a provision, as in German 
procedural law the losing party in a court case has to bear all the costs of the 
litigation. 

43. Except through the general provision of paragraph 42(2) 
Verwaltungsgerichtsordnung, mentioned in para [10], above, German law 
offers no other general possibility for environmental organisation to gain 
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access to courts. However, paragraph 42(2) only grants access where an 
environmental organisation’s own rights have been impaired, for example, 
when it is the owner of a piece of land which has been damaged. 

44. The German provisions which limit the right of action of environmental 
organisations to a challenge only of those provisions of German law which 
grant personal rights to individuals, are therefore not compatible with the 
requirements of Article 9(2) of the Aarhus Convention. 

Article 9(3) of the Aarhus Convention 

45. Article 9(3) of the Aarhus Convention reads: “In addition and without prejudice 
to the review procedures referred to in paragraphs 1 and 2 above, each Party shall 
ensure that, where they meet the criteria, if any, laid down in its national law, 
members of the public have access to administrative or judicial procedures to challenge 
acts and omissions by private persons and public authorities which contravene 
provisions of its national law relating to the environment”. 

46. This provision establishes an obligation for each Contracting Party of the 
Aarhus Convention to ensure that members of the public have access to 
administrative or judicial procedures to challenge acts and omissions by 
private parties and public authorities which contravene provisions of its 
national environmental law.  

47. Under German law, the requirements which an environmental association has 
to comply with are laid down in paragraph 3 of the Umwelt-
Rechtsbehelfsgesetz (see text of the German Act in the annex). Environmental 
organisations, once they comply with these requirements, should therefore be 
entitled to challenge acts and omissions of other private persons which 
contravene German environmental provisions.  According to Article 9(4) of 
the Aarhus Convention, such procedures shall “provide adequate and effective 
remedies, including injunctive relief as appropriate, and be fair, equitable, timely and 
not prohibitively expensive”.  

48. However, environmental organisations do not normally have the possibility, 
in Germany, to challenge acts and omissions of private persons which 
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contravene German environmental law, unless they are injured in their own 
rights. This was the situation which existed prior to the ratification of the 
Aarhus Convention and which continues after that ratification. German law 
has thus not been amended. And when the German Government introduced 
the Bill which later became the Umwelt-Rechtsbehelfsgesetz it declared that it 
was of the opinion that Article 9(3) of the Aarhus Convention was fully 
implemented, in Germany by existing Community and national law (see 
http://dip.bundestag.de/btd/16/024/1602497.pdf). 

49. We submit that Article 9(3) and (4) of the Aarhus Convention have an effet 
utile and must lead to some legal provisions which allow environmental 
organisations, for example, to challenge polluting acts by private companies, 
or other acts which impair the environment, without those acts affecting the 
rights of the environmental organisations themselves. The provisions of 
Article 9(3) cannot mean that Contracting Parties are allowed to completely 
ignore Article 9(3) and leave their national law, in this regard, unchanged.  

50. We are conscious of the fact that there are voices in legal literature which 
claim that this is exactly what Article 9(3) means: that there is no obligation 
whatsoever for Contracting Parties to amend or align their national legislation 
to the requirements of Article 9(3) of the Aarhus Convention.  

51. However, in our understanding, this interpretation is incompatible with the 
general objective of the Convention to give the public – including thus 
environmental organisations – wide access to justice and to ensure that 
“effective judicial mechanism” are accessible to the public, including 
organisations, so that “the law is enforced”(Recital 18 of the Convention). We 
recognize that an actio popularis is not what Article 9(3) requires, but submit 
that a complete inactivity with regard to this provision is not a legitimate 
interpretation of it either. The correct interpretation of the meaning of this 
provision is probably somewhere between these two extremes, and we ask the 
Compliance Committee to give an interpretation about the correct meaning of 
Article 9(3).  

52. In our opinion, it is the objective of the Aarhus Convention that environmental 
law is better enforced. One means to ensure this is to allow environmental 
organisations to bring an end situations where environmental law is 
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disregarded, be it by private persons or public authorities. This could be done, 
for example, by way of an action en cessation, where the court finds that the 
activity complained about should stop, to the extent that it contravenes 
environmental law. 

53. The core of the objective of the Aarhus Convention which finds its expression 
in Article 9(3) appears to us to be that environmental organisations must 
obtain, next to public authorities and individuals, the possibility to contribute 
to the enforcement of environmental law. How Member States organise this 
objective in detail is up to them, and they certainly have a very broad margin 
of discretion. However, they must introduce a procedure which is effective, 
fair, equitable, timely and not prohibitively expensive. In addition, according 
to the wording of Article 9(3), this procedure has to be independent of and in 
supplement to any provisions that a Party to the Aarhus Convention may 
adopt under Article 9(2).  

54. As Germany has not introduced any legislation to make Article 9(3) 
operational and effective, we submit that it has not complied with its 
obligations under this provision. 

55. We would be grateful, if the Compliance Committee would consider this 
Communication. 

 

 

James Thornton 
CEO and General Counsel 
 
Brussels, 1 December 2008. 


