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Warsaw, 26 May 2009 
Pursuant to provisions which were in force by 27 July 2005, i.e. those in the Act of 27 April 2001 on the Environmental Protection Law (Journal of Laws of 2001, No. 62, Item 627, as amended) - hereinafter referred to as "the EPL Act", the Environmental Impact Assessment (hereinafter referred to as the EIA) procedure on project which could have significant impact on the environment was performed in the framework of proceedings leading to, among others, the issuance of a decision on the development consent and decision on the construction permit. The authority competent to make the aforementioned decision was the authority that issued the aforementioned decisions. The projects which could have significant impact on the environment were defined in the Regulation of the Council of Ministers of 9 November 2004 on determination of the types of projects which could have significant impact on the environment and the detailed conditions to qualify a project as such for which preparation of the environmental impact assessment report shall be required (Journal of Laws No. 257, Item 2573, as amended). 

Erection of a sporting hall having parameters as described in the notice delivered is a project falling under paragraph 3 of the said Regulation, i.e. for which the preparation of the environmental impact assessment report and carrying out the EIA procedure could be required. The obligation to prepare the report was decided by the authority competent to make decision on the development consent and the construction permit, once having prior requested advice to be provided by the competent environmental authorities and those of the Sanitary Inspectorate, and having at the same time determined the scope of the report on the basis of catalogue of the requirements concerning the report contents under Article 52 of the EPL Act. Moreover, the administrative authority was obliged to provide for an opportunity for the general public to participate in the procedure under which the report on environmental impact assessment from project had to be prepared, whereas the method to use the comments and proposals submitted in course of the public participation had to be set out in justification of the decision on development consent and the decision on the construction permit granted.


The amendments to the aforementioned provisions were introduced on 28 July 2005 since the Act of 18 May 2005 on amendments to the Act on the Environmental Protection Law and in certain other Acts (Journal of Laws of 2005 No. 113, Item 954) entered into force and instituted the obligation to obtain decision on environmental conditions of the consent to implement project, hereinafter referred to as the environmental decision. The replies given below to Questions 1 through 5 which are included in the notice refer to the legal status which was in force in period between the effective date of the said amendment in the EPL Act and another important change in legal provisions that took place on 15 November 2008 under the Act of 3 October 2008 on the provision of information on the environment and its protection, public participation in environmental protection and environmental impact assessments (Journal of Laws No. 199, Item 1227). Question 6 does not concern the provisions on the EIA procedure and the legal provisions under which its reply has been formulated have remained unchanged. 


Question 1. The procedure to prepare the report on environmental impact assessment from project, pursuant to Article 51 of the EPL Act, refers to both the projects planned which could have significant environmental impacts, as specified in the above cited Regulation of the Council of Ministers, and the projects which could have significant impact on Natura 2000 site. According to the requirements in the EPL Act, in case of projects specified in paragraph 2 of the Regulation, the preparation of the report was mandatory, whereas for projects specified in paragraph 3 and for other projects which could have significant impact on Natura 2000 sites, this obligation would have been ascertained individually under screening procedure by the authority competent to grant the environmental decision. Prior to the issuance of a decision on imposing the obligation to prepare the report or desist thereof, the administrative authority was obliged to call for advice to be provided by the competent authorities specified in Article 51, paragraph 3, of the EPL Act. In case of the construction permit for a sporting hall having space more than 2 ha, the erection of which could have significant impact on Natura 2000 sites, the advice had to be issued by the Voivode (i.e. Provincial Governor) and the (State) Poviat Sanitary Inspector. However, in case of absence of a potentially possible negative project impact on the Natura 2000 sites, the said advice had to be provided by the Starost (i.e. County Head), instead of the Voivode.


The Party was entitled to lodge complaint to the 2nd instance authority for decision concerning the obligation to prepare the report, whereas the decision made by the appealing authority in this matter was suable to the Voivodship Administrative Court.


The substantive assessment of the findings included in the report took place on the coordination stage of the environmental conditions to implement the investment and issue the environmental decision. In the case of both the coordination decision and the environmental decision the Party was entitled to apply the appealing measures, i.e. to put forward a claim with the higher level authority and the Administrative Court.


Question 2. The authority competent to make the environmental decision was obliged to provide for an opportunity for the general public to participate in the procedure under which preparation of the report was carried out. According to Article 31 of the EPL Act, anyone had the right to submit comments and proposals in course of the public participation proceedings. 

Moreover, according to Article 32 (1) of the EPL Act, prior to the issuance of the decisions requiring public participation the administrative authority competent to grant them:

· was obliged to announce publicly information on (1) putting in a publicly accessible register data on the application for the decision and on (2) the opportunity to submit comments and proposals, and to indicate both the location and the 21-day deadline for their submission, and in specific cases, also the information on carrying out a transboundary environmental impact procedure. The authority was also obliged to announce publicly information on putting in a publicly accessible data register the decisions which require the general public to participate thereto. The aforementioned information should be published also at the authority's website;

· could arrange for an administrative hearing open for the general public,

· was obliged to consider the comments and proposals submitted.

Also the environmental non-governmental organisations which expressed their willingness to participate, while reasoning this by the territorial location of their activities, to specific administrative proceedings requiring participation by the public, and submitted their comments or proposals under this proceedings, were entitled to participate thereto in the capacity of a party.


Moreover, according to Article 19 of the EPL Act, the administrative authorities were obliged to make accessible to anyone the information on the environment and protection thereof that was in their possession or which was designated to them, including the reports on environmental impact assessment from project. This information could be transmitted upon written request, or without it, where the information did not require any searching procedure.


Question 3. The report on environmental impact assessment was a component of the documentation subject to verification during the EIA procedure that took place prior to the issuance of the environmental decision. In turn, obtaining the environmental decision was required for cases specified in Article 46 of the EPL Act, i.e. among others, prior to granting decision on the construction permit. The role of the report was to describe the environmental impacts anticipated from project planned and the proposal of the activities aimed at effective minimising or compensation of these impacts. The report had to lead in a clear and impartial way to conclusions enabling for assessment of the intensity level of the environmental impacts from this project. The requirement to perform the post-implementation analysis and environmental monitoring could have also resulted from the report's contents. The analysis of any potential social conflicts relating to the project planned is one of the elements which according to the Polish law should be included in the report.

Hence, the findings included in the report provided the basis to formulate preconditions in form of an environmental decision for implementation of the project planned that was binding for the authority granting the construction permit.


Question 4. The provisions of the Polish law did not cover the issue of participation by the general public in preparation of the report, however the Author of the report was obliged to perform the analysis of the likely social conflicts relating to the project planned - see Article 52(1) subparagraph 11, of the EPL Act. However, the legal provisions specify the issue concerning participation by the general public to the proceeding under which the report has to be prepared. According to provisions in the EPL Act, anyone is entitled to submit comments and proposals under proceeding being carried out with participation of the general public, whereas the administrative authority is obliged to consider the comments and proposals they submitted, and to include in the justification of its environmental decision the information on the method for using these comments and proposals. So, the general public, through their participation in environmental impact assessment procedure had the opportunity to influence the final shape of the environmental impact assessment report.


Question 5. Where the Administrative Court found any infringement affecting the EIA procedure and decided that a new report has to be prepared, the administrative authority, whose decision or judgement is repealed or the invalidity thereof is adjudicated, when reconsidering the case has been obliged to call on the Applicant to submit the environmental impact assessment report, including the reasoning thereof made by the court. 


Question 6. According to Article 28(1) of the Act on the Building Law (Journal of Laws of 2006 No. 156, Item 1118), the construction works may be only begun where the final decision on the construction permit has been granted. Cancelation of or repealing of the final decision could be done through an extraordinary procedure to be performed by the authority at the level higher than that at which the decision is issued now being about to be set aside, or through judicial action of the competent Administrative Court. Cancelation of or repealing the decision on the construction permit shall cause loss of the project operator's title to carry out the construction works.

Moreover, where the administrative decision is brought to court, the Court, according to Article 61(3) of the Act on the Administrative Courts Procedure (Journal of Laws of 2002 No. 153, Item 1270), may, upon the plaintiff's motion, make a decision on halting the enforcement of the whole or a part of the former decision where there is a danger that a significant damage or the effects being hardly reversible could be caused, which in the case of a construction permit means a ban on carrying out the construction works until the Court makes its final adjudgement.


The provisions described above apply also to the Environmental Impact Assessment procedure from projects as carried out in accordance to the legal status in force as of before 28 July 2005. The aim of general delimitation of this period and distinguishing it in this letter is only to emphasise the differences resulting from introduction of the obligation to have an environmental decision in place, change in the authorities who carry out the EIA procedure, and thus to separate the EIA procedure from the proceedings which lead to the issuance of decisions constituting the so called permit to implement investment, i.e., for instance, a construction permit. 








Katarzyna Karpińska







/Adviser to Minister/

