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Dear Mr. Wates
Concerning communication to the Aarhus Convention Compliance Committee on access to information on distribution of medicine to Danish livestock (Ref. ACCC/C/2008/28)  

The communication and previous replies     
In a letter dated 26 September 2008, the Århus Convention Compliance Committee requested a statement regarding the case above before 26 February 2009. The Committee also made a request for any relevant legislation in English, and information about the status of the pending appeals case before the Danish University and Property Agency, by end-November 2008.

In an email dated 3 October Denmark forwarded the Danish Freedom of Information Act in English.

In an email dated 25 November 2008, Denmark wrote that the Danish University and Property Agency expects to express its opinion on the case in January 2009. The email also stated that the Danish University and Property Agency is not an official appeals body in this type of case, but rather a supervisory authority able to give a non-binding opinion in the case, and in this particular case the authority decided to do so. The email also included a brief description of the supervisory role of the Agency. Furthermore, the email stated that the communicant may bring the case before the Ombudsman again, once the Agency has given its opinion, and that the approximate time limit for case processing before the Ombudsman in 2007 was about 6 months. The email also stated that the communicant may bring the case before the courts at any time.

 
Presentation of the case

	Date
	Description

	22 June 2004
	Knud Haugmark makes a request to the Danish Institute for Food and Veterinary Research for access to information to all the data in the GLR/CHR-Vetstat register.

	12 July 2004
	The Danish Institute for Food and Veterinary Research refuses to grant access on the basis of section 5(2) (register) and section 4(3) (lack of specification) of the Danish Freedom of Information Act.

	21 October 2004
	After presentation from the Danish Ministry of Family and Consumer Affairs, the Danish Environmental Protection Agency states that it cannot dismiss that Vetstat contains information subject to the Danish Act on Access to Environmental Information.

	11 January 2005 
	Knud Haugmark makes an appeal to the Danish Ministry of Family and Consumer Affairs, which is the appeals body for the decision made by the Danish Institute for Food and Veterinary Research.

	28 February 2005
	The Danish Ministry of Family and Consumer Affairs confirms the refusal of the Danish Institute for Food and Veterinary Research of access to information. The Ministry states that the Danish Act on Access to Environmental Information is not applicable because the information in Vetstat is so “distant” to the environment that such data cannot be considered environmental data. Moreover, reference is made to section 5(2) (registers) of the Danish Freedom of Information Act. Furthermore, reference is made to Executive Order no. 537 of 13 June 2001 on access to information in GLR/Vetstat, which regulates access to information in the register. As Knud Haugmark does not belong to the groups that have access to information in the register, his application cannot be addressed.

	13 March 2005
	Knud Haugmark makes an appeal to the Ombudsman of the Danish Parliament (Folketinget) about the refusal of access to information.

	4 May 2006
	The Ombudsman of the Danish Parliament (Folketinget) criticises the Danish Ministry of Family and Consumer Affairs for having attached decisive importance to an incorrect criterion (the purpose of Vetstat) and for making a decision without first investigating whether Vetstat contains environmental information. Therefore, the Ombudsman requests the Danish Ministry of Family and Consumer Affairs to re-open the case and to further investigate whether Vetstat is covered by the Danish Act on Access to Environmental Information.

	1 January 2007
	Due to internal governmental adjustments of the field of responsibility the Danish Institute for Food and Veterinary Research becomes part of DTU (Technical University of Denmark) under the name of the National Veterinary Institute.

	23 January 2007
	The Danish Ministry of Family and Consumer Affairs forwards the case to the Danish University and Property Agency.

	12 March 2007
	The Danish University and Property Agency forwards the case to DTU, which is the proper authority in the case.

	12 June 2007
	DTU makes a decision in the case and rejects the request for access to information.

This decision was made in accordance with the Danish Act on Access to Environmental Information and the Danish Freedom of Information Act.

The refusal to grant free access to search the whole database is based on non-compliance with the specification requirement laid down in section 4(3) of the Danish Freedom of Information Act. DTU has considered wider public access but rejected this as the database contains personal information protected by the Danish Act on Processing of Personal Data.

The request for access to information with regard to four named farmers was refused. In relation to the farmer operating an I/S (Limited Partnership), the refusal was based on section 12 of the Danish Freedom of Information Act. In relation to the request for access to information for the three farmers who are sole proprietors, the refusal was based on section 6 of the Danish Act on Processing of Personal Data. According to the Act, personal data may only be processed if the data subject consents or if the recipient pursues a legitimate interest, and this interest is not overridden by the interests of the data subject.

DTU balanced the public interest against the interests considered if it refused to grant access. 

	20 June 2007
	Comments from Knud Haugmark on DTU’s decision.

	29 June 2007 
	DTU maintains its decision about access to information in Vetstat on the same, though more specified grounds.

	11 July 2007
	Knud Haugmark makes an appeal to the Danish Environmental Board of Appeal based on the refusal to give access to information.

	30 July 2008
	The Danish Environmental Board of Appeal rejects the case as the Board is not the appeals body for DTU’s decision. The case is forwarded to the Danish Ministry of Science, Technology and Development which sends the case to the Danish University and Property Agency.

The Danish Environmental Board of Appeal regrets the long processing time of the case.

	8 September, 15 September and 3 October 2008
	The Danish University and Property Agency requests an opinion on the case from DTU.

	9 September, 29 September and 9 October 2008
	DTU gives their opinions on the matter.

	15 October 2008
	The Danish University and Property Agency makes a request to Knud Haugmark for any comments on the opinions from DTU.

	24 October 2008
	Knud Haugmark sends comments on DTU’s opinions.

	17 February 2008
	The Danish University and Property Agency gives their opinion.


The opinion and role of the Danish University and Property Agency 

The Danish University and Property Agency has given the enclosed opinion of 17 February 2009 to Knud Haugmark (only available in Danish). According to the opinion, the Agency found no basis for criticising DTU’s handling of the request for access to information. In the summary of the Danish University and Property Agency’s opinion, the following was for instance stated:

“The Danish University and Property Agency establishes that the information in the Vetstat register is covered by the Danish Act on Access to Environmental Information, cf. the definition in section 3 of the Act: “Environmental information shall mean all information (...) concerning (...) 6) the state of human health and safety, including where relevant, the contamination of the food chain”.
Pursuant to the Guidelines to Act no. 10564 of 14 June 2006 on Access to Environmental Information, the point of departure for said Act is that the right to access to information must be granted on the same conditions and with the same exceptions that follow from the Danish Freedom of Information Act and the Danish Public Administration Act. 

In the opinion of the Agency, in this particular situation there is no basis for criticising that DTU has not granted the requested access to information because

...the request for access to search the whole database Vetstat is too general a request for access to information, cf. section 4(3) of the Danish Freedom of Information Act, and because
...consideration of economic interests and competitive terms for the relevant farmers entitles the university to reject the request for access to information, as the relevant farmers’ interests are specificly assessed to exceed the public (your) interest in receiving the information.

When assessing the case, the Danish University and Property Agency focused on the fact that, on the part of its website that deals with Vetstat, the National Veterinary Institute publishes a wide range of information in summary form (totals), calculated on the basis of information from Vetstat.

In relation to the information covered by section 12(1) of the Danish Freedom of Information Act, DTU has, in compliance with section 2(3) of the Danish Act on Access to Environmental Information, balanced the public interest against the interests considered if it refused to grant access to such environmental information. According to the assessment, the university believes that the public’s interest in obtaining access to the information in the condition in which it appears in Vetstat (a condition that as far as the Agency has understood, is unedited and thus not suitable for making the recipient understand the content) does not override the interests that the individual farmers have in avoiding publication of the medication that takes place, as such medication should be viewed in the light of the size of operations, the age of the animals etc. In this connection, please note that the university is not obliged to edit the information in the register.  

According to the Agency, it is regrettable that DTU informed you that you could bring the case to the Danish Environmental Board of Appeal, as this was incorrect and has led to a significant delay in the processing of the case. The Agency has noted that the university has regretted the incorrect instructions regarding appeal. On the basis of this, the Agency will not take any further action in this case”. 
 As stated in the email dated 25 November 2008, the Danish University and Property Agency is not the correct appeals body in cases concerning access to information. However, the institutions covered by the Danish University Act, including DTU, have been subject to supervision, including legal supervision, from the Danish Ministry of Science, Technology and Development. The Minister has delegated supervisory competence to the Danish University and Property Agency. Pursuant to section 1(2) of the Danish University Act, the Agency may express non-binding opinions about legislation within its area of responsibility. The supervisory obligation does not imply that the Agency is obliged to consider an appeal concerning a university, but the obligation does mean that the Agency is obliged to review a case, if it is not improbable that there have been not insignificant breaches of law. The obligation of the Agency to further review a case only covers circumstances where further investigations lead to the presumption that a specific case include legal errors. In the opinion dated 17 February 2009 of the Danish University and Property Agency, further information is provided about the scope of its supervisory obligation. The following is stated in the opinion:

“ According to section 34(1) of the Danish University Act, legal questions relating to the university's decisions on student matters may be brought before the Danish University and Property Agency. According to section 34(2) of the Danish University Act, the Minister may determine that others may submit complaints to the Agency on legal questions relating to the decisions of a university. The Minister has not issued regulations pursuant to section 34(2) of the Danish University Act which give the University and Property Agency the possibility to look into appeals like this.
Furthermore, according to the Explanatory Notes to the Danish University Act under the heading “Institutional self-government” “appeal to the minister concerning the decisions of the institution cannot be made without legal basis in the law”.
The Danish University and Property Agency may therefore only hear your appeal in accordance with the obligation to supervise the universities, cf. section 1(2) of the Danish University Act.
In relation to the supervisory obligation it should be noted that an official appeals authority is generally obliged to hear any request or appeal, whereas a supervisory authority with a legality supervision is only obliged to hear a case if there is a certain probability of non-compliance with current legislation.
This means that the Agency is obliged to consider requests where there is an obvious probability that, the university by ignoring not insignificant legal guarantees has committed qualified legal breaches, so-called “clear and absolute overrulings of the rights of individuals”.
In the opinion of the Danish University and Property Agency, in its capacity as supervisory authority, the Agency is able to ensure that provisions about access to information are met.
Points of the communication
The communicant stated in his communication that there has been a breach of three articles of the Aarhus Convention.

1. According to the communicant article 4(2) gives access to environmental information within a period of 1 to 2 months but the communicant has not received the requested information for more than four years.  

2. According to the communicant, article 5(1) c) states that the type of information contained in Vetstat must be made public.

3. According to the communicant, article 9(1) states that he should have had access to make an appeal before the courts or another independent and impartial body, but the communicant states that no such independent body exists in Denmark.  

Comments on the points of the communication
1. On article 4(2). Access to environmental information within a period of 1-2 months.

The communicant submitted a request for access to information on 22 June 2004 and the Danish Institute for Food and Veterinary Research replied to this request on 12 July 2004.

Article 4(1) and (2) of the Convention has the following wording:

“1. Each Party shall ensure that, subject to the following paragraphs of  this article, public authorities, in response to a request for environmental  information, make such information available to the public, within the  framework of national legislation, including, where requested and subject to subparagraph (b) below, copies of the actual documentation containing or comprising such information:

(a) Without an interest having to be stated;

(b) In the form requested unless:  

    i) It is reasonable for the public authority to make it  available in another form, in which case reasons shall be  given for making it available in that form; or  

    (ii) The information is already publicly available in another form.

2. The environmental information referred to in paragraph 1 above shall be  made available as soon as possible and at the latest within one month after  the request has been submitted, unless the volume and the complexity of the  information justify an extension of this period up to two months after the  request.  The applicant shall be informed of any extension and of the reasons justifying it”.
The time limit for considering cases laid down in article 4(2) was incorporated in Danish law with section 4(3) of the Danish Act on Access to Environmental Information.

The provision in section 4(3) of the Danish Act on Access to Environmental Information states the following:

“(3). Cases on access to information shall, with regard to any time limit specified by the applicant, be decided as soon as possible and at the latest, one month after the receipt of the request, or within two months after the receipt of the request if the volume and the complexity of the case is such that the one-month period cannot be complied with. Cases under subsection (2) in which a refusal is given to make information available in the form requested shall be decided within one month after receipt of the request. 

The Convention clearly states that the time limit in article 4(2) apply to environmental information covered by article 4(1). If a request may be refused under these regulations, the Convention obviously does not include an obligation to disclose such information within the time limit laid down in article 4(2). The applicant therefore is not entitled to receive the information but rather to receive a reply to the request within the time limit stated, cf. the wording in section 4(3) of the Danish Act on Access to Environmental Information.

As stated above, the Danish University and Property Agency has assessed that there was no basis for criticising DTU for not having granted the requested access to information.

As the communicant received a reply to his request for access to information after about three weeks, article 4(2) of the Convention and section 4(3) of the Danish Act on Access to Environmental Information was complied with. 

No time limit is laid down in the Convention for processing appeals, cf. however below about article 9(1) and (4).


Conclusion: 

The article was correctly implemented in Danish law, and the time limit of article 4(2) of the Convention was complied with.


2. On article 5(1) c) Collection and dissemination of environmental information.
Article 5(1) of the Convention has the following wording:

“1. Each party shall ensure that:

(a) Public authorities possess and update environmental information which is relevant to their functions; 

(b) Mandatory systems are established so that there is an adequate flow of information to public authorities about proposed and existing activities which may significantly affect the environment; 

(c) In the event of any imminent threat to human health or the environment, whether caused by human activities or due to natural causes, all information which could enable the public to take measures to prevent or mitigate harm arising from the threat and is held by a public authority is disseminated immediately and without delay to members of the public who may be affected”.
The provision on dissemination of environmental information in article 5(1) of the Convention has been implemented in Danish law by section 3 of Executive Order no. 415 of 13 May 2005 on Active Dissemination of Environmental Information.

The provision of section 3 of Executive Order no. 415 of 13 May 2005 on Active Dissemination of Environmental Information has the following wording:

“Authorities and bodies covered by section 1 of this Act shall, without prejudice to special obligations under Danish law, in the event of any imminent threat to human health or the environment, whether caused by human activities or due to natural causes, immediately forward all environmental information held by the authority or body which could enable the public which risk to be affected by the threat to take measures to prevent or mitigate harm arising from the threat. 

(2) The information obligation under subsection (1) may be included in the disaster recovery planning in the civil sector, cf. Part 5 of the Danish Preparedness Act. 

(3) The dissemination obligation under this Executive Order shall apply with the limitations following from the Danish Freedom of Information Act, the Danish Public Administration Act, section 2 of the Act on Access to Environmental Information and the Act on Processing of Personal Data.” 


Article 5(1) c) applies “in the event of any imminent threat to human health or the environment” and includes “all information that may enable the public to take measures to prevent or mitigate harm arising from the threat”.
Vetstat is a system for collection of data on the use of medicine in animals. All the data is in Danish and is used for national monitoring of the use of veterinary medicine. The data in the database may not be used to obtain information about individual animals or the consumption of medicines for individual animals. On the basis of information from Vetstat it is possible to calculate the release of medicine through livestock manure, but according to international surveys 
remnants are broken down so expeditiously that it is not a question of a risk such as the one mentioned in the Aarhus Convention. 

Therefore, it is Denmark’s view that the information in the database on use of medicine in animals, i.e. the consumption of medicines, does not constitute an imminent threat to human health or the environment. Even if the assumption was that the consumption of medicines did pose such an imminent threat, the information in Vetstat is not otherwise of such a character that it can enable the public to take measures to prevent or mitigate the consequences of such a threat.

Moreover, please note that on the basis of the information from Vetstat, DTU prepares statistical information about medicine consumption. This information is made available at http://www.vet.dtu.dk/Default.aspx?ID=10267. Thus, environmental information in Vetstat is actively disseminated in an edited format.

An information sheet is enclosed to further specify the contents of Vetstat.

Conclusion: 

The article has been correctly implemented in Danish law, and none of the conditions mentioned in article 5(1) c)are present. 

3. On article 9.1. Access to appeal and judicial review 

Article 9(1) and (4) of the Convention have the following wording:

“1. 1. Each Party shall, within the framework of its national legislation, ensure that any person who considers that his or her request for information under article 4 has been ignored, wrongfully refused, whether in part or in full, inadequately answered, or otherwise not dealt with in accordance with the provisions of that article, has access to a review procedure before a court of law or another independent and impartial body established by law.

In the circumstances where a Party provides for such a review by a court of law, it shall ensure that such a person also has access to an expeditious procedure established by law that is free of charge or inexpensive for reconsideration by a public authority or review by an independent and impartial body other than a court of law.

Final decisions under this paragraph 1 shall be binding on the public authority holding the information.  Reasons shall be stated in writing, at least where access to information is refused under this paragraph.

4. In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. Decisions under this article shall be given or recorded in writing.  Decisions of courts, and whenever possible of other bodies, shall be publicly accessible.”

In the specific case the communicant has access to judicial review in compliance with article 9(1) of the Convention. This means that there must also be access to an expeditious procedure where a public authority reconsiders the case, cf. article 9(1). 

The requirement for an expeditious procedure was implemented by Circular Letter of the Danish Ministry of Justice no. 73 of 4 June 1997 on objectives for expeditious case processing etc., and through the general administrative principle that decisions by authorities are made as fast as it is possible and administrative justifiable. 

The Circular Letter of the Danish Ministry of Justice no. 73 of 4 June 1997 on objectives for expeditious case processing etc. states that “it is a fundamental requirement to the administration that decisions are made as fast as possible and justifiable”.

The communicant could and may at any time choose to bring the case before the courts. The communicant is also still able to bring the case to the Ombudsman. The communicant thus has not exhausted his national legal remedies. 

The communicant has several appeals possibilities in the administrative system. The case has been dealt with by a number of different bodies. The communicant has brought the case before an appeals body. This appeals body (the Danish Ministry of Family and Consumer Affairs) made its decision in the appeals case after 1½ months. Denmark believes this to be in compliance with the requirements laid down in the Convention for access to an “expeditious procedure” whereby a public authority reconsiders the case.

The fact that the communicant disagrees with this decision and chooses to bring the case to the Ombudsman with subsequent re-opening of the case, new decision and new appeal, cannot in Denmark’s view entail non-compliance with the requirement for an expeditious procedure. 

Article 9(4) does not include a specific time limit requirement and therefore please refer to the comments about article 9(1) above. In addition, the communicant has not at any time been excluded from bringing the case before the courts.  

Regardless of this Denmark draws your attention to the fact that the reason this case has been protracted is that the case was brought before several authorities, including an authority (the Danish Environmental Board of Appeal) which was not the proper appeals body. Several of the processing authorities, including the Danish Environmental Board of Appeal and the Ombudsman, have regretted the long case processing time, the latter due to a great case load. In addition, there have been internal governmental adjustments of the fields of responsibility. The long case processing time was also due to the requirements for meeting generally accepted administrative regulations on hearing of parties etc. Thus, a number of specific circumstances in the case regrettably led to a long case processing time.

Moreover, please note that at all events the case has been reconsidered upon recommendation from the Ombudsman, and in its renewed assessment the appeals body has established that the case is covered by the rules on access to environmental information. Notwithstanding the overall protracted process, the case process thus shows that the access of appeal to the Ombudsman is an effective legal remedy.

Conclusion: 
The article was implemented correctly in Danish law and the Danish system is not contrary to the Convention. The expeditious procedure requirement was met as the initial appeals body made its decision after about 1½ months. The long process time of the case was due to specific circumstances, and the communicant was not at any time prevented from bringing the case before the courts. 
Overall conclusion:
On the basis of the above review of the points of the communication, Denmark believes that it has implemented the Convention correctly in Danish law and that there are no circumstances in this case that prove that the Danish system or the case processing of this specific case do not comply with the requirements of the Convention.

It should be noted that the communicant maintains his right to bring the case before the Ombudsman, and similarly he may bring the case before the courts.

Yours sincerely
Jette B. Sørensen

jebls@mst.dk, phone (+45) 72 54 42 19
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� Article in Environment International entitled: ”Effect of tetracycline residues in pig manure slurry on tetracycline-resistant bacteria and resistance gene tet(M) in soil micrososms”. Published on 30 June 2006 at www.sciencedirect.com.
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