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Dear Mr. Haugmark
Re access to Vetstat

I have now finished processing your case, and I have criticised the Ministry of Family and Consumer Affairs for having attached decisive importance to an incorrect criterion and for at making a decision without first investigating whether Vetstat contains environmental information. I have therefore requested the Ministry of Family and Consumer Affairs to re-open the administration of the case with a view to doing this. You can read further details of the results of my investigations in the section “The Ombudsman’s Statement” at the end of this letter.
I apologise once again that it has taken me so long to deal with your case. As I informed you earlier, this is due to the large number of cases waiting to be dealt with at this office.

A review of the case follows below:

The facts of the case are that on 22 June 2004 you applied to the National Food Institute, as it is stated, for access to “all the data in the GLR/CHR Vetstat register.”  In your application, it is stated that you referred among other things to the EU regulations on public access to environmental information. On 12 July 2004 the National Food Institute denied your request with reference to S. 2(1) of the Act on Access to Environmental Information, according to which: “with the exceptions set out in the Freedom of Information Act among others, any person is entitled to be appraised of environmental information.” The National Food Institute referred to subsection 5(2) of the Freedom of Information Act, according to which the register was excepted, and that your application for access to the information did not, in accordance with Section 4(3) of the Freedom of Information Act, indicate to which documents or case you wished to be given access.
In a letter dated 6 September 2004 the Ministry of Family and Consumer Affairs asked the Danish Environmental Protection Agency to make a statement on the extent to which Vetstat was covered by the Act on Access to Environmental Information. The ministry attached a note about what information is registered in Vetstat. The Danish Environmental Protection Agency replied to the ministry on 21 October 2004, including the following:
“The ministry has informed us that Vetstat gives a detailed picture of the use of antibiotics and other prescription medicines for animals.

It is stated that the following data is notified to Vetstat.

· The prescribing veterinary surgeon’s authorisation number and in certain cases practice number
· The number of the animal husbandry unit

· Identification of the preparation

· Type of animal

· Prescription group

· Age group 
 and 

· Dates of supply and use

The Act on Access to Environmental Information implements sections of Council Directive 90/313 EEC on the freedom of access to information on the environment, and the Århus Convention’s definition of environmental information. It is a case of a very broad definition.

The EU Court interpreted the concepts of the directive in case C-321/96, Wilhelm Mecklenburg v Kreis Pinneberg – Der Landrat. The Court of Justice of the European Communities also emphasises that the community legislator – as observed by the Advocate General – did not wish to provide a definition of the concept of environmental information which would exclude any activity whatsoever that might be carried on by public authorities, and the concept of arrangements serves solely to emphasise that all forms of operations carried out by authorities should be included among the documents covered by the directive.
Act no. 447 of 31 May 2000 implements the definition of environmental information in the Århus Convention, which goes further, and this definition also includes information on biodiversity, information on the state of human health and safety, human living conditions etc.
It is stated that Vetstat includes information on the quantities of a preparation. To the extent that this information may affect the state of environmental elements such as water, biodiversity etc. and its components, including genetically modified organisms and the interaction between these elements, this information may be included in the concept. The same applies in as far as human health and safety, human living conditions etc. may be affected by the state of individual environmental elements or through elements of factors such as substances etc. or activities and arrangements, including public arrangements, environmental agreements, policies, legislation, plans and programmes.
The problems raised may thus be relevant to the extent that the various substances registered in Vetstat can be expected to affect the elements mentioned above, including, for instance factors relating to human health and safety or biodiversity.
To the extent that this is the case, the information in Vetstat must presumably be regarded as being covered by S. 3 of the Act on Access to Environmental Information. Attention is drawn, however, to the fact that there is no precedent or basis of experience in this area.”

In an e-mail dated 21 December 2004 the National Food Institute stated to the Ministry that “without large (tending towards infinite) quantities of supplementary data and many years’ work to analyse them” an assessment of whether “preparations in Vetstat could affect the state of environmental elements” would not be possible.
On 11 January 2005 you complained about the denial of access to the register. On 21 January 2005, in response to your complaint, the Ministry of Family and Consumer Affairs asked the Ministry of Justice to make a statement regarding the question of whether the information in Vetstat was covered by the Act on Access to Environmental Information, and you were informed of this at the time. On 25 January 2005 the Ministry of Justice replied that the ministry does not normally make statements on the detailed construction of legislation in areas under other ministries. The Ministry did not consider that there were grounds for departing from this point of view in the present case.
The Ministry of Family and Consumer Affairs obtained a statement on 10 February 2005 from the National Food Institute, which among other things included the following:

“Access to all data will involve
· the raw data resulting from reports sent in by pharmacies, veterinary surgeons and animal feed producers.

· tables in the data warehouse including lists of animal doses and days per animal.

Altogether this involves approximately 17 million lines, but this figure increases monthly by some 250 000 lines per month. 
IBM has estimated that it would take approximately 20 hours to extract the material, and that the total costs in connection with printing, packing and shipping would amount to approximately DKK 100 000.

Comments on the above:

If only the raw reporting data are sent out, it will not be possible to carry out any comparative analyses, since it is necessary to know the doses per animal and animal-days (the latter gives some indication of the number of animals in the herd). In the data warehouse it is additionally possible to carry out a series of calculations in order to analyse the consumption in greater detail. Since in theory an infinite number of extracts are possible, it will technically be impossible to deliver these, assuming that the application for access is granted.
With regard to the raw data (at present approximately eight million lines), it would be completely impossible to form a total overview of them unless they were to be scanned. The extract can be ordered by date, veterinary surgeon, type of animal, drug, CHR. Each extract will comprise eight million lines.”

In a letter dated 28 February 2008 the Ministry of Family and Consumer Affairs upheld the denial of access to the register. The Ministry stated the following in its denial of access:

“…
It is the opinion of the Ministry of Family and Consumer Affairs that the information in Vetstat is so remotely connected to the environment that it is not included in the concept of environmental information in S. 3 of the Act on Access to Environmental Information. In this connection the ministry emphasises among other things that the considerations on which the register is based are concerned with food and are not concerned with the environment. 

Subsequently, according to S. 5(2) of the Freedom of Information Act, the right of access does not apply to registers for which electronic data processing is used, with the exception, however, of records as mentioned in Subsection 1, clause 2. Vetstat is not such a list, and is therefore covered by the main rule in S. 5(2). 
Access to the information in Vetstat is regulated in executive order no. 537 of 13 June 2001 on access to information in GLR Vetstat. According to this executive order, the owner or tenant farmer of a herd of animals, pharmacies, veterinary surgeons, animal feed producers and public authorities have the right of access to the information in the register when certain conditions are fulfilled.
Since you are not included in any of the groups named above, your application for access to the information in Vetstat cannot be granted on that basis.

The Ministry of Family and Consumer Affairs then considered the possibility that additional access might be granted, cf. S. 4(1)(2) of the Additional Access Act.
As is explained in the letter of 12 July 2004 from the National Food Institute, it would require considerable administrative and financial resources to comply with your request for access to the information in Vetstat. The cost is estimated at approximately DKK 100 000. Since it is necessary, considering the resources available, to set a reasonable limit for how far the ministry should go in deciding to allow additional access, the ministry does not consider that additional access should be granted in the present case.
…”

In an e-mail dated 13 March 2005 you complained to me about the denial of access to the register. Among other things you asked me to investigate whether the information in Vetstat is covered by the Act on Access to Environmental Information. In response to your complaint I received a statement dated 7 June 2005 from the Ministry of Family and Consumer Affairs with among other things the following content:

“The explanatory notes to S. 7(8) of Act no. 936 state that access to information is assumed to be given at varying levels. The public is expected to be given access to statistical data on the total consumption of medicine for veterinary use in Denmark, if desirable distributed over the regions of Denmark. Veterinary surgeons will be given access to information on medicines supplied and consumed in their own practices, which can be compared with statistical summaries.
Executive Order no. 537 of 13 June 2001 on access to the information in GLR/CHR Vetstat was drawn up in accordance with these principles.

According to the executive order, the owner of the animals is entitled to be informed of what is registered about medicine consumption in his own herd, and pharmacists, veterinary surgeons and animal feed producers are entitled to be informed about the details they themselves have reported to the register. Public authorities have access to the information that is significant to the implementation of their activities.
Additionally, a veterinary surgeon may have access to information reported by a colleague, if the information is necessary for the veterinary surgeon’s treatment of the herd.

In a letter of 6 September 2004 the Ministry of Family and Consumer Affairs made an enquiry to the Danish Environmental Protection Agency asking the agency to state whether the information in Vetstat was environmental information. It was the opinion of the ministry that if the information in Vetstat was environmental information in the sense in which the concept is used in S. 3 of the Act on Access to Environmental Information, then the act would set aside the rules of executive order no. 537.
The Danish Environmental Protection Agency replied in a letter of 21 October 2004 that if the quantities of the various substances registered in Vetstat could be assumed to affect elements of the environment, including, for instance factors relating to human health or biodiversity, then the information should presumably be regarded as included under S. 3 of the Act on Access to Environmental Information. It was observed at the same time that there was no precedence or other basis of experience in the area.
Next, the Ministry of Family and Consumer Affairs asked the National Food Institute to assess to what extent the preparations registered in Vetstat would have an effect on elements of the environment. 

In an e-mail dated 21 December 2004 the National Food Institute replied that they did not consider themselves in a position to make an assessment of the extent to which preparations in Vetstat could affect the state of environmental elements such as water, biodiversity etc. and its components, including genetically modified organisms and the interaction between them. The response from the researchers was that it would not be possible without a great deal of supplementary data and many years of work to analyse them, since Vetstat includes a very large number of preparations.
…

The Ministry of Family and Consumer Affairs concluded from this that the information in Vetstat were so remotely connected to the environment that it was not included in the concept of environmental information in S. 3 of the Act on Access to Environmental Information. 
With regard to the rules of the Freedom of Information Act, the ministry did not consider that Vetstat was a list as mentioned in S. 5(1)(2), and that it was therefore covered by the main rule in S. 5(2). 

Subsequently, since Knud Haugmark was not included in any of the groups mentioned in Executive Order no. 537 of 13 June 2001 on access to information in GLR/Vetstat, the ministry informed Knud Haugmark in a letter dated 28 February 2005 that the application for access to the register could not be granted on that basis.
The Ministry of Family and Consumer Affairs then considered the possibility that additional access might be granted, cf. S. 4(1)(2) of the Additional Access Act. The costs of granting additional access were estimated at approximately DKK 100 000. Since out of consideration of resources available it was necessary to set a reasonable limit for the extents to which the ministry should go in granting additional access, the ministry did not find in the present case that there was justification for granting additional access, and Knud Haugmark was similarly informed of this in the previously mentioned letter of 28 February 2005.

To the remarks addressed to you by Knud Haugmark in an e-mail on 13 March 2005 the Ministry adds the following comments:
In reaching the decision that the information in Vetstat is not environmental information according to the Act on Access to Environmental Information, the ministry has attached importance to the fact that the considerations leading to the establishment of Vetstat are concerned with food and are not concerned with the environment, cf. what is stated in the foregoing about the register.
In this connection the ministry has also borne in mind that the National Food Institute has stated that without a large amount of supplementary data and many years’ work to analyse them, it would not be possible to assess the extent to which the preparations in Vetstat would affect the state of elements in the environment. 

...

With regard to the cost of making an extract from Vetstat, as supplementary information it is stated that Vetstat comprised approximately 18.5 million lines at that time, which increased by approximately 250 000 lines each month. 
With reference to Vetstat, a line consists of a single item reported by a pharmacy, veterinary surgeon or animal feed producer. Each report comprises information about the veterinary surgeon’s authorisation number, CHR number, the type of animal, animal’s age, prescription group, date of the prescription, and item number referring to the medicine administered and the quantity. Since Vetstat was started in 2000, some 8.7 million lines have been collected. These are in the form of raw data, which have not been sorted or processed. In order to form a total overview of the material, it would be necessary to sort it, e.g. by the veterinary surgeon’s authorisation number or CHR number. In spite of any such sorting process, however, the material would still only give a very limited insight into consumption either at herd level or with regard to veterinary surgeons’ prescriptions, which is partly due to the fact that consumption is not linked to the numbers of animals in the herds, and partly because the different potencies (strengths) of the preparations do not allow comparison of consumption by weight (kg, g etc.).
In order to make comparisons possible therefore, it would be necessary to transfer the data to a data warehouse, where the quantity of a drug could by the use of tables be converted to daily doses (ADD, Animal Daily Doses) and subsequently compared with the number of animals in the herd broken down into age groups. There are two sets of data in the data warehouse:
1. quantities converted into doses. 4.8 million lines
 and

2. numbers of animals per herd according to CHR no., date, type of animal and age group, 5.2 million lines.

These two sets are linked together by CHR no., date, type of animal and animal age. In order to see the consumption for a specific CHR no. in a specified period or correspondingly to see the amount of medicine prescribed or administered by a veterinary surgeon, represented by his authorisation number, it is necessary to compare the two sets of data by means of the common parameters listed above.
On this basis IBM, who assist the ministry in work with Vetstat, estimated that it would take approximately twenty hours to make an extract, and that the total expenses in connection with printing, packing and shipment would amount to approximately DKK 100 000.”
On 24 June I sent you a statement, and on 9 July you put forward the following comments in an e-mail. Among other things you claimed:

“Even though none of the replies I have received contain factual information which can clarify whether Vetstat is environmental information, the Ministry of Family and Consumer Affairs suddenly considers itself in a position to decide that Vetstat is not.
…

It surprises me that the ministry has asked the National Food Institute, and not, for instance, the National Environmental Research Institute. A research institute that is occupied with food research does not appear to me to be the highest authority in this connection, but should nevertheless be able to point out that administration of medicines to domestic animals which are later consumed as food could to a great extent be considered as a very relevant environmental element, and therefore information on the content of food-producing domestic animals is very much to be considered as environmental information. …
…

With regard to the cost of granting access to the register, which the minister states to be in six figures, I am only surprised that no one has considered forwarding the information on an electronic medium. …

Finally, I have noted that the ministry claims that various data would have to be combined in order to be useful for a specific purpose. In this day and age it is quite easy to combine different registers, and I would have thought that the ministry was under an obligation to allow access to the data in such a way that it can be used for the purposes the ministry mentions in its letter.”
The ombudsman’s statement

The Ministry of Family and Consumer Affairs has denied that the information in Vetstat is covered by the Act on Access to Environmental Information. In informing you of its decision and in its statement to me the Ministry points out that it has attached importance to the fact that Vetstat was not established for the purpose of safeguarding environmental interests, but for the purpose of safeguarding interests associated with food. In its statement to me, the ministry has in addition pointed out that the ministry has taken into consideration that a clarification of whether the preparations registered in Vetstat would affect elements of the environment would require supplementary data and several years’ processing of them.
When the ministry made this decision, the Act on Access to Environmental Information included the following definition of environmental information (Act no. 292 of 27 April 1994 as amended by Act no. 447 of 31 May 2000):

“S. 3. Environmental information shall be understood to mean all information in the form of writing, images or sound, electronic or in any other form whatsoever, and relating to

1. the state of the separate elements of the environment such as air and the atmosphere, water, soil, landscapes and natural areas, biodiversity and its components, including genetically modified organisms and the interaction between these elements,

2. factors such as substances, energy, noise or radioactivity etc. and activities or arrangements, including public arrangements, environmental agreements, policies, legislation, plans and programmes, which affect or might be likely to affect the separate elements as mentioned in 1 above, and profitability calculations or other economic analyses and assumptions applied in connection with decision-making processes in the environmental area
 and
3. the state of human health and safety, human living conditions, cultural sites and built-up structures, if they are or may be affected by the state of the separate elements of the environment or through these elements by factors, activities or operations as mentioned in 2 above.”
Among other things, it is stated in the explanatory notes to the provision that were formulated on S. 1 (5) in act no. 447 of 31 May 2000 on the amendment of certain environmental acts (draft bill no. L.170 of 20 January 2000) that:
It is noted that in the implementation of Directive 90/313 EEC on the freedom of access to information on the environment it was taken into consideration that information on the state of the environment must presumably be construed as only including information that forms the basis for case administration or is obtained as part of the process of monitoring the environment.
However, it appears less natural to adopt this interpretation in the light of the convention’s wider statement of which functions can justify the inclusion of a body under the category of public authorities; see all of the explanatory notes to Clause 1. Subsequently it is unlikely that an interpretation can be maintained, according to which information is only included when it is applied in case administration or for monitoring the environment. It is thus proposed that in future the connection in which the environmental information is applied will not be of critical importance.”
I have understood from the ministry that the decisive criterion for its opinion that Vetstat did not contain environmental information was the purpose for which Vetstat was established. As can be seen from the preliminary considerations to the provision of S. 3 of the act, the context of the environmental information is not critical.
Against this background, I do not find that it can be considered of critical importance which purpose an authority has in mind when collecting and registering information. I consider it open to criticism that the ministry used the purpose of establishing Vetstat as the main criterion for its decision. I have informed the ministry of my opinion.

In consideration of the fact that the ministry obviously has made this its main criterion, I do not consider it necessary for me to examine whether the purpose of collecting and registering information etc. is admissible as a so-called supplementary criterion in cases where the main criteria do not indicate clearly whether the information in question is environmental information. 
Following on from this, I would add that I consider that S. 3 (1) of the Act is to be understood as meaning that one of the decisive factors in considering whether a register or the like contains environmental information is whether the information can form the basis for deductions about the state of elements of the environment, effects on them, or about the effects of these two factors on human health or safety.

A natural first step when making an assessment is to look generally at the type of information the register or similar contains, and in some cases it will be sufficient simply to include a direct description of the information in order to determine whether environmental information is involved. In other cases it can be assumed that clarification will require a more detailed examination of whether the factors dealt with in the information can be considered to have any importance in connection with elements of the environment etc.

It follows from the non-statutory principle of investigation that before an authority makes a decision, including decisions on access to documentation, that it must have examined the factual and legal background of the case to a sufficient degree to enable a substantially correct decision to be made, cf. among others Kaj Larsen et al., Forvaltningsret (Administrative Law), 2nd edition, p. 447 ff.

Before reaching the decision that the information in Vetstat was not environmental information, the ministry should thus have ascertained with sufficient certainty to what extent there was information in Vetstat which could be of importance in connection with elements of the environment etc.
As the case has been presented to me, as far as this assessment is concerned, I am obliged to understand from the ministry that the ministry – in consideration of the extensive efforts made to reach a conclusion in this question – has made its assessment on the basis of an immediate description of the contents of Vetstat.
As mentioned, one cannot exclude the possibility that such a basis may be sufficient for a substantially correct decision to be made. It necessitates, however, that it is possible to state with considerable certainty that Vetstat does not contain information on factors of importance to environmental elements etc.

Vetstat was – as stated by the ministry – established in accordance with Act no. 936 of 20 December 1999 on the Amendment of the act on Veterinary Practice etc. (Lov om dyrlægegerning mv.) This act was passed by the adoption of Draft Bill no. L 11 of 6 October 1999, which among other things stipulates the following:
“2. Background for the Bill
…

… Treatment of animals with veterinary medicines and the use of feedstuffs with e.g. added antibiotics may entail a risk to the health of either humans or animals, or a risk to the environment, since treatment may result in residual products in foods or the natural surroundings.”

For this reason alone, I do not consider that the ministry could decide with sufficient certainty, on the basis of a brief description of the content of Vetstat, that Vetstat did not contain environmental information, and I consider it deplorable that the ministry did not investigate the nature of the information in Vetstat more thoroughly before confirming its denial of your application for access to the register. I have informed the ministry of my opinion.
The principle of investigation is a so-called guarantee requirement which, when observed, will generally be of considerable importance to the correctness of the decision. In cases where the principle of investigation is sidestepped, the assumption will be that the decision reached cannot be considered valid.
In consideration of this and of the fact that the ministry chose the wrong main criterion as critically important, I have requested the ministry to re-open the case, and investigate in greater detail whether the information in Vetstat is covered by the Act on Access to Environmental Information. 

In this connection I have drawn the attention of the ministry to the fact that the Act on Access to Environmental Information has been amended in Act no. 310 of 2 May 2005, by which the European Parliament and Council’s Directive 90/313 EEC (2003/4) was implemented. In S. 3 of the Act there is a new formulation of the definition of environmental information. 
I have asked the ministry to inform me when a new decision is reached in the case, but in the present circumstances I will take no further action in this case. If you are not satisfied with the ministry’s new decision, you may complain to me about it.

On the basis of the above, I do not consider that there are grounds for me to make a statement on the ministry’s application of SS. 4 and 5 of the Freedom of Information Act, and I will take no further action in the case.

Yours sincerely

(signed)

Hans Gammeltoft Hansen

Copy forwarded at the same time to:

The Ministry of Family and Consumer Affairs 

+ separate letter

