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Background

1. On 18 August 2008, Cultra Residents’ Associaffwereinafter, “the communicant”)
submitted a_communication to the Committee, allggmon-compliance by the United
Kingdom of Great Britain and Northern Ireland with obligations under articles 3, 7 and 9
of the Convention on Access to Information, PulBlarticipation in Decision-making and
Access to-Justice in Environmental Matters (hefé@na“‘the Aarhus Convention” or “the
Convention”).

2. The communicant alleged that the Party concefaiéztl to comply with article 3 of

the Convention by making the decision to expandaBelCity Airport operations through a
“private” Planning Agreement, a type of instrumeanforceable only between its
contracting parties and which allows the public mght of appeal other than judicial

review. The communicant also alleged that, in mgkime Planning Agreement, the Party
concerned failed to comply with the public partetipn requirements under the
Convention, in particular by opting for an “examtina in public” instead of a public

inquiry. In addition, the communicant alleged thtg rights under article 9 of the

Convention were violated when it was ordered to pag full costs (£39,454) of the

Department of Environment for Northern Ireland @ieafter, “the Department of

Environment”) following the dismissal of its apgiion for judicial review proceedings.
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3. The communication was forwarded to the Partyceomed on 26 September 2008,
together with a number of questions from the Coreajt following a preliminary
determination by the Committee at its twenty-firgteting (17—-19 September 2008) that it
was admissible. The communicant was also askeddwex certain questions to clarify its
allegations of non-compliance by the United Kingderith the Convention, inter alia,
concerning the prohibitive nature of the costs ahd reduced public participation
possibilities in the examination in public proceelur

4. The Party concerned provided answers to the Gtteeis questions in a letter dated
26 February 2009. The communicant replied to thestjons posed by the Committee by a
letter of 26 March 2009.

5. At its twenty-third meeting (31 March-3 April @®), the Committee decided to
discuss the substance of the communication togetmgth communication
ACCC/C/2008/23, which also concerned complianceth® United Kingdom with the
provisions of article 9 of the Convention, at itgenhty-fourth meeting (30 June-3 July
2009), and informed the Party concerned and thexaamitant about its decision.

6. By letter dated 12 May 2009, the Party concernegdested to postpone the planned
discussion of communications ACCC/C/2008/23 and A&G122008/27 so that they would
be considered at the same time as communication@¥C008/33. The communicant, by
letter dated 20 May 2009, opposed the proposal-ostppne the discussion of
communication ACCC/C/2008/27. After considering #ews of both parties, the Chair of
the Committee decided to hold the discussions enntenications ACCC/C/2008/23 and
ACCC/C/2008/27 at its twenty-fourth meeting.

7. On 22 May 2009, the Committee received writterbnsissions in respect of
ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/28rf an observer, Coalition for
Access to Justice for the Environment (hereinaft€€ AJE”), a coalition of six
environmental non-governmental organizations froeWnited Kingdont.

8. On 17 June 2009, the Party concerned providddiauoal written submissions for
consideration by the Committee clarifying certaispects of its response to the
communication.

9. The Committee discussed the communication dtieaity-fourth meeting, with the
participation of representatives of both the Padygcerned and the communicant. At the
beginning of the discussion, the Committee confitmthe admissibility of the
communication.

10.  After the open discussion of the communicatibthe Committee’s meeting, both
the communicant and the Party concerned provideditiadal written submissions
regarding certain points canvassed at that meefingse included consideration of whether
the activities at issue might fall within the scopfearticle 6 of the Convention. By letter
dated 10 July 2009, the communicant provided furtlegails of its position with respect to
the alleged non-compliance by the Party concerriddanticle 6.

11. By letter dated 22 July 2009, the Party core@rset out its view that article 6 was
not engaged in this case.

12.  Inthe same letter dated 22 July 2009, theddningdom alleged that a member of
the Committee had a conflict of interest with regpge communications ACCC/C/2008/23
and ACCC/C/2008/27. The Committee member concerliddnot participate in the

The six members of the coalition are FriendshefEarth, WWF-UK, Greenpeace, the Royal Society
for the Protection of Birds, Capacity Global and Environmental Law Foundation.
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deliberations on the findings in this case. Furtihetails regarding the United Kingdom'’s
allegation, the Committee’s response and the viefvthe communicant are set out in
paragraphs 6-11 of the report of the twenty-fiftheeting of the Committee
(22—25 September 2009) (ECE/MP.PP/C.1/2009/6).

13. By letters dated 16 July 2009 and 20 Janua&8yarch and 20 May 2010, CAJE
wrote to the Committee providing additional infotioa for its consideration for the
communication at issue.

14.  The Committee began its deliberations on diadlings at its twenty-fifth meeting,

following a very preliminary discussion at its tweifiourth meeting, and completed the
preparation of draft findings following its twengjghth meeting. In accordance. with
paragraph 34 of the annex to decision 1/7, thet dinafings were then forwarded for
comments to the Party concerned and to the commninan 25 August 2010. Both were
invited to provide any comments by 22 Septembe0201

15. By letter of 14 September 2010, CAJE forwarded\ugust 2010 update of the May
2008 report “Ensuring Access to Environmental &estin England and Wales” (the
Sullivan Report) together with its comments ondheft findings.

16. The communicant and the Party concerned prdvileir comments on the draft
findings on 19 and 22 September 2010, respectively.

17. At its twenty-ninth meeting (21-24 Septembet®0the Committee proceeded to
finalize its findings in closed session, taking @amat of the comments received. The
Committee then adopted its findings and agreed they should be published as an
addendum to the report. It requested the secretirigend the findings to the Party
concerned and the communicant.

Summary of facts, evidence and issués

18. The communication concerns the alleged failbsethe Party concerned to provide
for public participation in accordance with arti@end 7 of the Convention in the decision-
making process on a proposed increase of the opesatt Belfast City airport. In addition,
the communication concerns the alleged failurehef Rarty concerned to ensure access to
administrative or judicial procedures that are poghibitively expensive in accordance
with article 9, paragraph 4, of the Convention éfation to the communicant’s attempt to
challenge a decision of the Department of the Emwitent and a recommendation by an
examination in public panel. The communicant aldegas that the Party concerned is in
breach of its obligations under article 3, parabrap of the Convention to establish and
maintain-a clear, transparent and consistent frarleto implement the provisions of the
Convention.

19. _The decision-making process in question comceanproposal to expand the
operations at Belfast City Airport. The future gtbvof the airport was considered in the
“Belfast Harbour Local Plan 1990 to 2005", preparettler the auspices of the “Belfast
Urban Area Plan 2001". At the time, it was subjecpublic participation through a public
inquiry which was opened on 23 October 1990 anserlmn 14 January 1991.

20. In March 2003, the Belfast City Airport managarapplied to the Department of
the Environment under article 41 of the Planningr{Nern Ireland) Order 1991 for
determination of the question whether an increasté seats for sale at the airport from

This section summarizes only the main facts,eve and issues considered to be relevant to the
guestion of compliance, as presented to and carsidey the Committee.
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1.5 million to 2.5 million in any 12-month periodowid require planning permission. At
that time, operators using the airport were notmiged to offer for sale more than 1.5
million seats on scheduled flights in any 12-mompériod according to the Planning
Agreement of 22 January 1997. The application refeto a forecast 50 per cent increase
in passenger numbers over the next decade andiralemated a forecast of 3 million
passengers by 2018.

21. By letter dated 30 June 2003, the DepartmetheEnvironment informed Belfast

City Airport of its determination issued pursuaatarticle 41 of the Planning (Northern

Ireland) Order 1991 that an application for plagnpermission was not required on the
basis that an increased offer of seats for salendicconstitute development as defined in
that act. The determination clarified that the dieri-making on the proposed activity
would be made through the formal review of relevamisions of the existing Planning

Agreement of 22 January 1997, and that it was mbjest to environmental impact

assessment procedure according to the Planningir@@nvental Impact Assessment)
Regulations (Northern Ireland) 1999. The deterndmatwas not subject to public

participation and the public was not informed af thetermination at that time.

22.  On 6 July 2004, the Belfast City Airport managat made a submission to the
Department of the Environment requesting the forrealew of the Planning Agreement

which governed its operations. The review commered9 November 2004 with a public

consultation process to decide on whether a purfwdjairy should be held. The Department
of the Environment launched the consultation byting specific comments from relevant

Councils as well as other key public representatigtakeholders, local residents’ groups
and other interest groups. At the end of the cdasah process, in October 2005, the
Environment Minister announced that the next stefhié process would be an examination
in public (EiP) conducted by an independent panel.

23.  In January 2006, the independent.panel wasirtepoto conduct this EiP and,
according to the terms of reference, the EiP pamal requested, inter alia, to have regard
to representations made in respect of the publisatation exercise. While exercising this
function it identified the following persons as tt@incipal interested parties: the
Department for Regional Development (interestsuidel “noise” and the “Forum”), the
Department of the Environment (interests includee tRlanning Agreement and
environmental issues), the airport operator, thdinas, residents’ groups and bodies
representing the public and business at largeydinty Belfast City Council (BCC), North
Down Borough Council (NDBC), the General Consumeuiil for Northern Ireland
(Consumer Council) and the Confederation of Britistiustry (CBI).

24.  Preliminary meetings were held in March and N2896 and a substantive hearing
was held.on 14 and 15 June 2006. The communictenicedd and made representations
during the various hearings in public. During thi@ Ehe public learned of the June 2003
determination for the first im&The EiP panel report, including recommendationghen
future content of the Planning Agreement, was jghield on 12 December 2006. One of the
recommendations by the panel related to the résmicegarding seats for sale at Belfast
City Airport. It recommended that this limit shoudé increased to 2 million (paras 5.6.37
and 7.1.11). Its recommendation was made as sulgetiie following terms: (a) the
establishment of a forecasting and scrutiny systerd; (b) the airport operator committing
to install a noise and track keeping system.

25.  Together with four other local residents’ assthons, the communicant sought to
challenge the Department of Environment’s detertionaof 30 June 2003 and the EiP

3 As noted by the Court of Appeal in its judiciaview decision, 7 November 2007, paragraph 12.
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panel report before the High Court, Northern Irdl@ueen’s Bench Division. In respect of
the Department of the Environment’s determinatibrnJune 2003, they alleged that the
Department had erred in law in convening an EiRdosider amendments to the 1997
Planning Agreement. The applicants contended ttefptoper action would have been a
formal planning application and new Environmentalpact Assessment and/or a public
inquiry pursuant to Article 31 of the Planning (Wm@rn Ireland) Order 1991. They

requested an order from the High Court quashing Bepartment's June 2003

determination. The applicants also contested tlwmenendation made in paragraphs
5.6.37 and 7.1.11 of the EiP panel report thatssieatsale from Belfast City Airport should

be increased from 1.5 million per annum to 2 millger annum.

26.  On 29 March 2007, the High Court granted thaieants leave to proceed with the
case. The judge also held that the recommendafitrecEiP panel was a decision capable
of judicial review.

27.  Following the hearing, by order dated 7 Noven#t#97, the High Court dismissed
the application in respect of both the recommepdatf the EiP panel report and the
determination of the Department of the Environma&n80 June 2003. Upon.the dismissal
of their application, the High Court ordered thelagants to pay the full fees and outlay of
the Department of the Environment, totalling £39,45

28.  On 14 October 2008, Belfast City Airport and tepartment for the Environment
signed an amended Planning Agreement. The new ragregancreases the permitted seats
for sale allocation from 1.5 million to 2 milliom.iany 12-month period.

29. The communicant alleges that the Party condeisein breach of article 3,
paragraphs 1 and 8, article 7 and article 9, papgr4, of the Convention. The
communicant alleges that the Party concerned heecbed its obligation under article 3,
paragraph 1, in two main respects. First, it akbethat the use by the Party concerned of a
“private” Planning Agreement to control operatiatsBelfast City Airport is a breach of
article 3, paragraph 1, of the Convention to previdclear and transparent framework to
implement the provisions of .the Convention becatlss type of instrument does not
require an environmental impact statement, is eefdsle only between its contracting
parties and allows the public no right of appedleotthan judicial review. Second, the
communicant claims that the Party concerned acteddrion-transparent manner regarding
the development of the airport. For example, themanicant points to the report of the
EiP panel, which, in paragraph 6.4.5 (p. 91) stétes. “some of the earlier replies [the
residents’ groups] received from the Departmenteewi@ the Communicant’s view, rather
vague, evasive and not very helpful. This will haeme little to encourage development of
the openness and trust on which the success ofiloée consultative process of [Belfast
City Airport] depends.”

30.  With respect to article 7, the communicant gake that the 30 June 2003
determination by the Department of the Environmeas in breach of article 6, paragraph
3, in conjunction with article 7, of the Conventias it permitted the 2008 Planning
Agreement to increase the number of seats for wétleout the possibility for public
participation at that stage. It alleges that theemheination excluded the proposed activity
from an environmental impact assessment and refempportunities for the public to
participate in the decision-making process. The roomicant also alleges that article 6,
paragraph 4, in conjunction with article 7, hasrbe®elated by the Party concerned through
its choosing the EiP procedure instead of a pubticiry. The EiP procedure prevented all
options being presented and effective public pgditon on the proposed expansion of the
operations at Belfast City Airport.

31. In addition, the communicant alleges that thetyPconcerned has failed to ensure
access to administrative or judicial procedures @@ not prohibitively expensive in
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accordance with article 9, paragraph 4, of the @atiwn in relation to the communicant’s
application for judicial review of the June 2003 tefenination and one of the
recommendations of the EiP panel. The communidantaleges that the Party concerned,
by pursuing its full costs of defending the judidieview proceedings, has penalized the
communicant in breach of article 3, paragraph iefConvention.

32.  In response to the communicant’s allegatiolns, Rarty concerned takes the view
that article 7 of the Convention is not engagedwéspect to the expansion of operations
of the Belfast City Airport, since there is no redat plan, programme or policy relating to
the environment. Moreover, even if either articler67 were applicable to the decision to
expand the operations of the Belfast City Airptingre has been no breach of the public
participation requirements under the Conventiontelspect of the costs order of £39,454
against the communicant, the Party concerned cerssitiat this was neither deterrent nor
prohibitive, taking into account the involvement fofe residents’ associations and the
number of their members. The Party concerned doesamsider that there are any grounds
for a complaint under article 3.

lll. Consideration and evaluation by the Committee

General considerations

33.  The United Kingdom deposited its instrumentatffication of the Convention on
23 February 2005. The Convention entered into féocehe United Kingdom on 24 May
2005.

Adoption of amended “Planning Agreement” — articke 6 and/or
article 7

34.  The communication refers to a number of cortsexactions by the Department of
the Environment that affected. the decision-makimgtbe proposed expansion of the
operations at Belfast City Airport. Noting that serof the activities described in the
communication took. place prior to the Conventioe'stry into force for the United
Kingdom, the Committee is focusing on the actigitteat took place after 24 May 2005.
However, as pointed out by the Committee in itviaes findings, in determining whether
or not to consider certain domestic proceduresateitl before the entry into force of the
Convention for the Party concerned, it will considéhether significant events of those
processes = had taken place since the Convention'sry efnto force (cf.
ECE/MP.PP/C.1/2005/2/Add.2, para. 4, findings aedommendations with regard to
communication ACCC/C/2004/02).

35. - After reviewing the written submissions of tharties and having the benefit of
hearing from both parties at the Committee’s twdotyth meeting, the Committee
considers that there are two decisions that arécpkarly significant to the obligations of
the Party concerned under the Convention to proiddpublic participation in this case.

36. The first significant decision is the deterniom by the Department of the

Environment in June 2003 that the proposal to edphae operations at the Belfast City
Airport did not require planning permission and was subject to an environmental impact
assessment procedure. The June 2003 determinati®maken almost two years before the
Convention entered into force for the United Kingddther relevant decisions relating to
the proposed activity on the level of plans, pragrees or policies — e.g., Belfast Harbour
Local Plan 1990 to 2005, the Belfast Urban AreenF2801 — took place even earlier.

Because the June 2003 determination took placeééfe Convention entered into force,
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the Committee does not consider further whethes tetermination was in line the
Convention’s requirements on public participation.

37.  The second significant decision is the adoptibthe amended Planning Agreement
on 14 October 2008. The adoption of the amendedniflg Agreement raised the

permitted seats for sale allocation from 1.5 millim 2 million in any 12-month period.

This decision was taken after the Convention hatkred into force for the Party

concerned. The Committee has considered whetheadbption of the amended Planning
Agreement is a decision within either article Gdicle 7 of the Convention.

38. Because the amended Planning Agreement doefit mgthin any of the activities
listed in annex | to the Convention, the Commifiees that the adoption of the amended
Planning Agreement is not a decision within thepscof article 6, paragraph 1 (a) of the
Convention. Paragraph 8 (a) of annex | is the quayagraph of the annex relating to
airports, but it concerns the construction of aitpavith a basic runway length of 2,100
metres or more. At the time of the events in qoestihe Belfast City Airport’s runway was
1,829 metres, which is below the threshold setipuannex I. The amended Planning
Agreement of 14 October 2008 concerned an incrigadee number of permitted seats for
sale. As noted in paragraph 22 above, the amenldediRg Agreement did not change the
existing runway length of the airport.

39.  Paragraph 20 of annex | covers any activityaoetered by the other paragraphs of
the annex where public participation is provided tmder an environmental impact
assessment (EIA) procedure in accordance with matidegislation. The Committee
understands that the relevant legislation spedfyiich activities in Northern Ireland are
subject to an EIA procedure is the Planning (Emvinental Impact Assessment)
Regulations (Northern Ireland) 1999. For the puesosf those regulations, an “EIA
development” means either development which iedish schedule 1 of those regulations,
or development, which is listed in schedule 2 amittvis likely to have significant effects
on the environment by virtue of factors such asndsure, size or location. Schedule 1,
paragraph 7 (a), of the Regulations refers to tmsicuction of airports with a basic runway
length of 2,100 metres or more. Schedule 2, paphgt® (e), of the Regulations refers to
the construction of airfields (unless included ichedule 1) where the development
involves an extension to a runway or the area afkev@xceeds 1 hectare. The increased
seat allocation is not an activity subject to aA Btocedure under national legislation and,
as noted above, the amended Planning Agreemeniatidlter the runway length. Thus,
paragraph 20 of annex I'does not apply.

40. The Committee similarly finds that the amenBé&thning Agreement of 14 October
2008 is not within the scope of article 6, parapragb), of the Convention. There has been
no determination by the Party concerned that tlepgsed activity in question is subject to
the provisions of article 6. Thus, the amended mifan Agreement of 14 October 2008,
which increased the permitted seats for sale frdmiillion to 2 million, is not subject to
either article 6, paragraph 1 (a), or paragraph),laf the Convention.

41 The Committee also considers whether the anterRlanning Agreement of

14 October 2008 is a plan relating to the envirammethin the scope of article 7 of the
Convention. What constitutes a “plan” is not defiria the Convention. The fact that the
document is entitled “Planning Agreement” does netessarily mean that it is a plan;
rather, it is necessary to consider the substahdbeodocument. Having considered the
substance of the document, the Committee findsthigatPlanning Agreement” in this case
is in fact is a decision on a specific activityttisould properly be the type of activity under
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article 6. However, as held above, the activitysdoet meet the threshold of articlé The
Committee therefore finds that the “Planning Agreeth in this case is not covered by
article 7.

Prohibitively expensive — article 9, paragraph 4

42.  The review procedure in question concerns tlukcipl proceedings against the

Department of the Environment regarding (a) a recemdation of the EiP panel in respect
of issues relating to the Belfast City Airport Riamg Agreement 1997; and (b) a decision
by the Department of the Environment Planning Serein 30 June 2003 pursuant to article
41 of the Planning (Northern Ireland) Order 19%iltHe communicant’s view, the full costs

in the amount of £39,454 sought by the DepartmétitoEnvironment at the conclusion of

the judicial review proceedings relating to the fB&l City Airport are a major deterrent

against residents’ groups seeking to protect tatironment by legal action. Therefore it
is contrary to the provisions of article 9, pargdrad, of the Convention that access to
justice procedures covered by the Convention ngirbkibitively expensive.

43. The Committee notes that the decision challeéwgas made in 2003, whereas the
judicial review proceedings were filed in DecemB806, after the Convention come into
force. The fact that the decision challenged wasdenaefore the entry into force of the
Convention for the United Kingdom does not prevérg Committee from reviewing
compliance by the Party concerned with article thwespect to the decision in question.
Before considering whether the Party concerned tiechmvith the requirements of article
9, paragraph 4, of the Convention, it is necessargstablish if the case in question is
dealing with an access to justice procedure-covilyeeither paragraph 2 or paragraph 3 of
article 9. Because, as established above, neiti@r2008 Planning Agreement nor the
30 June 2003 determination are covered by articlaricle 9, paragraph 2 cannot be
invoked in the present case. In considering whetejudicial proceedings in question are
a procedure referred to by article 9, paragrapbf3he Convention, the Committee has
considered the subject of the-claims brought byctiramunicant in the High Court. In its
application for judicial review; the communicantntended that the Department of the
Environment had erred in law in making its June@6termination under article 41 of the
Planning (Northern Ireland) Order 1991. Having egxd the documentation, including the
order of the High Court dated 7 November 2007, @emmittee finds that these
proceedings were intended to challenge acts andsoonis by a public authority which the
communicant-alleged to contravene provisions ofldleof the Party concerned relating to
the environment. The Committee thus finds that deenmunicant’'s judicial review
proceedings were within the scope of article 9ageaph 3, of the Convention.

44.  Since the communicant’s judicial review prodegs were judicial procedures under
article 9, paragraph 3, of the Convention, theseceedings were also subject to the
requirements of article 9, paragraph 4, of the @otion. The Committee finds that the

In reaching this conclusion, the Committee referfotnote 6 in its findings and recommendations
with regard to compliance by Albania (ECE/MP.PP/2007/4/Add.1) and the definition of “plans”

in the European Commission Guide for ImplementatibBirective 2001/42 on the Assessment of
the Effects of Certain Plans and Programmes ofetivronment. This states that “a plan is one
which sets out how it is proposed to carry outngplement a scheme or a policy. This could include,
for example, land use plans setting out how land tse developed, or laying down rules or guidance
as to the kind of development which might be appabe or permissible in particular areas.” The
definition of “program” is “the plan covering a s#ftprojects in a given area ... comprising a number
of separate construction projects....".
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guantum of costs awarded in this case, £39,454, psaisibitively expensive within the
meaning of article 9, paragraph 4, and thus, anssLitt non-compliance.

45.  The Committee in this respect also stressds'fiieness” in article 9, paragraph 4,
refers to what is fair for the claimant, not thdeselant, a public body. The Committee,
moreover, finds that fairness in cases of judicialiew where a member of the public is
pursuing environmental concerns that involve thilipunterest and loses the case, the fact
that the public interest is at stake should be @t for in allocating costs. The
Committee accordingly finds that the manner in \White costs were allocated in this case
was unfair within the meaning of article 9, pargdrad, of the Convention and thus,
amounted to hon-compliance.

Use of “Planning Agreement” to control airport operations — article 3,
paragraph 1

46. The communicant raised a number of issueslatioa to article 3, paragraph 1.

Regarding the EiP panel’'s observation that somin@fDepartment’s earlier replies were
rather vague and evasive, the Committee findsithmets no evidence before it to establish
that the correspondence complained of occurred tfteConvention’s _entry into force for

the Party concerned. Nor does the Committee haffecisnt evidence to consider the

communicant’s allegation that the use of a “priVa®éanning: Agreement by the Party

concerned to control operations at Belfast CitypAit is a breach of article 3, paragraph 1.
The Committee therefore finds no breach of ar¢lparagraph 1 in this case.

Pursuit of full costs — article 3, paragraph 8

47.  The communicant alleges that the Party conderbg pursuing the full costs of
defending the judicial review proceedings, has [ieed the communicant in breach of
article 3, paragraph 8, of the Convention. The Cdtem notes that article 3, paragraph 8,
does not affect the powers of national courts taarawreasonable costs in judicial
proceedings. The Committee takes the view thagdas the evidence before it, neither
the pursuit of costs by the Party concerned oCiirt’s order for such costs amounted to a
penalization under article 3, paragraph 8. The Ciiteendoes not exclude that pursuing
costs in certain ‘contexts may amount to penalinatbo harassment within article 3,
paragraph 8.

Conclusions

48.  Having considered the above, the Committee tadojhe findings and
recommendations set out in the following paragraphs

Main findings with regard to non-compliance

49. The Committee finds that, in the circumstanckshis case, the adoption of the
amended Planning Agreement was not a decisionmili@ scope of article 6, paragraph 1
(a) or (b), of the Convention, nor was the Plannmhggeement a plan under article 7 of the
Convention. The Committee accordingly finds thatices 9, paragraph 2, cannot be
invoked in this case.

50. The Committee finds that the communicant’s giadi review proceedings were
within the scope of article 9, paragraph 3, of @@nvention and thus were also subject to
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the requirements of article 9, paragraph 4, ofGbavention. The Committee finds that the
guantum of costs awarded in this case, £39,454Jered the proceedings prohibitively
expensive and that the manner of allocating theéscess unfair, within the meaning of
article 9, paragraph 4, and thus, amounted to womptiance.

51. The Committee finds that it had insufficientd®nce before it to establish a breach
of article 3, paragraph 1, in this case.

52.  The Committee finds that, based on the eviddrefere it, neither the pursuit of
costs by the Party concerned or the Court’s ordeestfich costs amounted to a penalization
under article 3, paragraph 8. The Committee doégxmude that pursuing costs in certain
contexts may amount to penalization or harassméhinarticle 3, paragraph 8.

Recommendations

53. The Committee, pursuant to paragraph 36 (bdhefannex to decision 1/7, and
noting the agreement of the Party concerned that Gommittee take the measures
requested in paragraph 37 (b) of the annex to ideciE7, recommends that the Party
concerned review its system for allocating costapplications for judicial review within
the scope of the Convention, and undertake practizhlegislative measures to ensure that
the allocations of costs in such cases is fairragrohibitively expensive.
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