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SUPPLEMENT TO THE COMMUNICATION

TO THE AARHUS CONVENTION’S

COMPLIANCE COMMITTEE
Dear Sirs !

The organisation NETT submits a short reply to the Supplementary Statement by Austria.

In a discussion about the planed motorway on 25 May 2009 the responsible commissioner Ms. Edlinger-Ploder said verbatim  to the public:

“The building of a four lane motorway between Liezen and Trautenfels in the middle variant is a done deal.” (enclosed Article in the biggest newspaper in the region on May 26 2009, the “Kleine Zeitung”)
According to the commissioner the mentioned corridor for the four-lane middle variant is approx 100m wide, but there is no further discussion about other variants. 

Obviously a final choice for a specific route has been made through the decision of the Styrian Provincial Government of 21 April 2008, after a decision making process which was closed to the public and other options are not open anymore.
The mentioned  SEA under the SPV-G (Strategic Assessment Transport Act) has been subject to serious criticism from any relevant stakeholder but the Ministry of Transport, transport investors (=government owned companies) and the provinces (that are by the same time promoter of road projects in their region). 

The act, and even more its practical application, is subject to serious legal deficiencies that neither complies with the SEA Directive of the EC nor with the Aarhus Convention. 

Until now only five SEA’s had been carried out under this act. All of them were subject to serious criticism not only from the public concerned and NGOs, but also from the Ministry of Environment that seriously questioned the quality and appropriateness of the environmental report. This act was discussed and analysed at a conference dedicated to SEA in transport sector in Vienna in Sep 2007. The conference report shows serious deficiencies in the application of the act. The conference report (inGerman) is available under the following Website:

http://www.arbeiterkammer.at/bilder/d73/InformationenzurUmweltpolitik_176.pdf

Summarizing news article:

http://www.wirtschaftundumwelt.at/2656/2657/2661/2700/print/

The only existing reviews of the act and its practice clearly show that SEA strictly ignores input provided by the public and environmental authorities. The track decision is taken over word by word from the environmental report that was prepared by the investor. The alternatives are examined only in a cursory and general way. The decision is based on cost-benefit calculations, but not the environmental parameters. The proposed alternatives only consider different four track motorway tracks or the 0 variant. It appears apparent that the investor already had a certain track in mind. This corresponds with the fact that regional and federal governments had taken the decision on the track corridor far in advance of the SEA procedure. 

A legal analysis of SPV-G implementation and a concrete legal case study compiled by lawyers of the Justice and Environment Network in December 2007 concludes as follows:

Legal analysis:

“There is a variety of problems with the federal transport SEA in Austria. 

The SEA in Austria takes place at a point in time when it is already too late to decide over basic questions relevant for the planning of transport networks (such as road or rail, four lane or two lane road, alternative assessments for larger corridors). It works close the EIA level with a concrete project already at hand. Thus, the planning process is not very open for factual amendments after the SEA. 

The focus on one specific plan/project together with a specific route does not encourage the impartial assessment of alternative modes of transport since the environmental report is compiled by the “initiator” of a plan (such as the motorway construction company, federal provinces (Bundesländer), which has an overwhelming interest in it’s proposal to pass the SEA unchanged (e.g the federal motorway company to build a motorway, not a rail-track). 

There is no public participation in the screening, scoping and compilation of the environmental report phases. There are no provisions determining how the results of the participation have to be taken into account by the deciding authorities. There is no possibility for legal review of the outcome of the SEA. It can be said that generally the law does not provide for a strong influence of the public in the SEA proceedings. 

Alternative assessment related legislation appears promising on the first few and from legislation, but practice shows that environmental factors do not play the major role for the outcome of the report since many other transport policy and cost/benefit factors are assessed by the same time.  Furthermore environment related factors are assessed only very cursory such as one page per alternative for impacts on habitats or only few sentences for each alternative’s noise impacts. 

Statements by the public and environmental authorities receive no serious consideration and are regularly dismissed with the use of set phrases. It is not a strategic environmental assessment which is carried out in Austria; it is rather a general assessment with strategic transport related elements. 

Another problems lies in the fact that the actual decision over the “plan or programme”, which should be the result of the SEA proceedings, is not part of the actual SEA procedure. The outcome is merely a proposal to the legislator, the actual decision is taken much later by the parliament without a clear reference to SEA. 

In the final decision the minister uncritically takes over what was proposed in the initiator’s report and put’s down comments of the public by standard phrases, compensatory measures are vague and cursory, monitoring measures are missing. 

Overall it can be concluded that the act is subject to serious SEA related problems in particular in practice, does not lead to any added value for the environment and the transport planning process in Austria.” 

Case study: S8 motorway

“The SEA under the federal transport planning act (SP-V-G) is not an ineffective environmental planning tool. Even though the act itself has some promising elements and appears to be a more or less correct transposition of the directive, the application of the law shoes serious shortcomings. This does not count only for this case, but also for the four other cases that followed this SEA procedure until now, as first assessments show. 

There are major deficiencies in almost any major stage of the procedure:

•
Public participation takes place at a point in time that is neither early nor effective. 

•
The environmental report (prepared by the initiator of the plan), despite its volume, covers crucial issues such as alternative assessments and potential environmental impacts only in a cursory way.

•
The final track decision is taken by pure cost/benefit analyses and is not based on environmental matters.

•
The authority takes over the results of the environmental report without any amendments.

•
Comments from the public and other bodies such as the MoE are not reflected in the decision.

•
Compensation measures are of no legal and practical value: They are vague, general and not concrete.

•
No monitoring measures are foreseen

•
There is no possibility to legally challenge the decision.

It can be concluded that SEA practice in federal transport sectors does not comply with any of the major element of the SEA-directive and see a clear infringement of European law. Furthermore the approach as to public participation and access to justice is critical with regard to the obligations under the Aarhus Convention. 

We recommend annulling this act immediately and setting up a functioning SEA system.” 

The studies are available under the Website http://www.justiceandenvironment.org/je-international/

Finally, we want to stress that the following Austrian EIA procedure does not assess alternatives. Even though there is a provision in the Austrian EIA-act that obliges the investor to “provide information on alternatives”, this is not applied in practice. One of the major reasons is that the EIA-procedure takes place at the latest possible stage, just before constructions can start. The Austrian EIA-procedure is by the same time the permitting procedure that covers any environmental permit for the project. The investors have to provide any specific project detail to the authorities that is relevant for the EIA- permit. With regard to transport projects the documentation usually consists of 10.000’s pages and fill a room with documents. It is clear from the facts that the investor can not provide the same information for potential alternatives. This perception is underlined by studies of Justice and Environment of 2006 that see the lack of alternatives as one of the major shortcoming the Austrian EIA-procedure: http://www.justiceandenvironment.org/je-international/eia/

However, it is clear for us that this Compliance Committee case can not cover an assessment of the Austrian SEA and EIA application, we ask the Committee to take the information above into consideration when assessing this act. 

Thank you for the opportunity to hand in supporting arguments for our communication. 

Yours Sincerely
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Appendix:

news article Kleine Zeitung 26.05.2009
Copy of this e-mail was sent to the party concerned to office@lebensministerium.at


[image: image3]
2

[image: image1.png]RECHTSANWALT + VERTEIDIGER IN STRAFSACHEN

NES PFEIFER

Tel.: 03612/22 91 22 88 91 « Fax: 22 911-4
www.anwalf.st * liezen@aon.at



[image: image3]