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Comments on the draft findings

Dear Sirs !

The organisation NETT thanks you for the opportunity to make comments on the draft findings. 

1. Concerning para. 55 of the draft findings

The communicant doesn’t shares the opinion that the planning process is still ongoing. In actual fact the decision to build the four-lane –motorway in the middle of the enns valley or at least to pursue only this variant has been already made, and there is no further public discussion process about the different options, e.g. the improvement of the existing two-lane- road, a tunnel or a ban for lorries over 7.5 tons. Public participation has to be provided in early stage of the decision making process
.

The responsible member, Mag. Kristina Edlinger - Ploder, permanently proclaims in the public in televison and newspapers that there is no further discussion whether the four-lane road in the middle of the valley will be build or there will be another traffic solution , e.g. in an interview with the ORF (Public Austrian television) 21.04.2008
:

"Andere Varianten rechtlich nicht möglich"

Mit dem Beschluss sei jedenfalls klar, dass nur mehr über eine Variante diskutiert wird, sagt Edlinger-Ploder: "Alle anderen Varianten, die wir ja auch geprüft haben, sind rechtlich nicht umsetzbar. Wir brauchen jetzt nicht mehr von vorne anfangen, denn das hat man in den letzten vier Jahren sehr ausführlich geprüft".

(Other variants are legally not possible. With this motion it is clear that there is only discussion about one single variant, says Edlinger-Ploder. All other variants we have considered are legally not viable. We don’t have to start from the beginning, because in the last four years there have been extensive considerations)

2. Concerning para. 56, 63 of the draft findings

Thus the communicant reserves his right to lodge a further communication if in the further planning and decision making process, esp. the strategic assessment, for the opportunity for a public debate and the opportunity for the public to participate in such debate when due account can be taken of the outcome of the public participation will not be provided sufficiently and if the possible link between the 7.5. ton ban and the effects of the variants for the traffic solution will not be examined thoroughly. Mere formal participation will be insufficient and the possible link has to been examined contrary to the remark in the discussion on 02.04.2009 of the representatives of the government who explicitly ruled out the 7.5 ban to be assessed in the strategic assessment. The public participation in the strategic assessment so far amounts to nothing more to send remarks to the ministry. There is no possibility to challenge the “recommendation” result of the STA, which violates Art 9/3 of the Aarhus Convention.

3. Concerning para. 60 of the draft findings

The communicant thinks that the public should not only have the right to challenge the legality of a decision subject to the Convention, but also should have the possibility to demand executive regulations which improve their living and environmental conditions within reasonable time, and should be entitled to challenge omissions in this respect. The environmental effects of a traffic regulation or of the lifting of a traffic regulation may measure up to the effects of an activity underlying Art 8c of Annex 1 of the Convention, thus the 7.5 ton ban constitutes a change or the extension of an activity underlying Art 22 of Annex 1 of the Convention. If for instance an existing ban on driving for heavy lorries for an existing road is lifted, the environmental effects of the additional traffic may considerably exceed the effects of widening of a two-lane-road to four-lane-road and vice versa. The traffic regulation therefore constitutes an activity under Art 6 lit.1 b and Art 7-9 of the Convention and the public shall be also granted the Conventions rights regarding the decision of the party to apply the provisions of the Convention on a proposed activity, e.g. the 7.5 ton ban, or not.  The decision according to Art 6 lit.1 b itself or the omission to make such a decision itself underlies Art 7 lit. 3 and has to be reviewable.

4. Concerning para. 48, 65 of the draft findings

The Committee noted that a number of significant events in the decision-making process have taken place since the entry into force of the Convention for Austria (ECE/MP.PP/C.1/2005/2/Add.1, para. 4) and notes that the application of the Convention was not disputed by the Party concerned. According to the opinion of the communicant these significant events amount to a change or an extension of an activity according to Annex 1 lit 22 of the Convention, which my have begun in advance of the entry into force of the Convention for the Party concerned, thus the Convention anyway covers this events and the compatibility of these events (decisions, plans, programmes and policies and their executions and modifications) with the rights of he communicant according to the Convention were not given as laid out in the communication. Therefore the decision that the party concerned has not failed to comply with the Convention can not be related to the fact that the planning process in the present case commenced well in advance of the entry into force of the Convention for the Party concerned.

Yours Sincerely
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Copy of this e-mail was sent to the party concerned to office@lebensministerium.at
� The Committee is aware that at least one of the two decisions that it has chosen


to focus on would need to be followed by further decisions on whether to


grant environmental, construction and operating permits (and possibly other


types of permits) before the activities in question could legitimately commence.


However, public participation must take place at an early stage of the


environmental decision-making process under the Convention. Therefore, it


is important to consider whether public participation has been provided for


at a sufficiently early stage of the environmental decision-making processes


in these cases.


(Albania ACCC/C/2005/12; ECE/MP.PP/C.1/2007/4/Add.1, 31 July 2007, para.71)


� news article ORF online 21.04.2008





