From Eduardo Salazar (email) 

01.07.2009 12:53
Dear members of the ACCC, 

In our earlier e-mail, we said the following by mistake:

"We understand that this situation is creating a very delicate position for you.

However, we may let you know that we consider unacceptable to start a discussion on

the merits of the case at this stage."

Our meaning was as follows:

We understand that this situation is creating a very delicate position for you.

However, we may let you know that we consider unacceptable to start a new discussion

on the merits of the case at this stage. 

We mean that it is unacceptable to start a new round of discussions that will result

in delay of our case.  We have responded to the late intervention of the Spanish

government and we believe that the committee now should proceed to make a decision

in the case.

Sincerely,

Eduardo Salazar Ortuño and Fe Sanchis Moreno

AJÁ, Asociación para la Justicia Ambiental/Association for Environmental Justice
Eduardo Salazar escribió: 

Dear members of the Aarhus Convention Compliance Committee, 

We know it may seen as not appropriate to send you this message just before the ACCC will meet to prepare its draft findings on communication ACCC/C/2008/24 (Spain). However, respectfully we ask for your understanding. It is not easy to keep silence while knowing that the Spanish government has submitted a reply to our communication once the hearing and other opportunities to provide a response are over. Based on our previous experience requesting the application of the Aarhus Convention in Spain, i.e.: the Spanish government did not submitted the requested National Implementation Report for its consideration at the last Meeting of the Parties, inevitably we fear that this reply has the clear intention to provoke an unnecessary delay of the decision of the Committee.

As you may realize the Communicant, Association for Environmental Justice, and the Neighbourhood Association Senda de Granada Oeste did a very important effort to provide all information requested by the Committee, to answer all your request for additional information, to clarify all your doubts and explain,  as clear as possible,  the facts and legislation involve in the communication. Our effort was specially focus in showing you the big gap we are facing between Spanish law and real practice. 

We would like to call your attention to the unbalance situation given between two small non governmental organisations acting to defend the full exercise of Aarhus rights and a Party to the Convention that enjoys all available means and resources. Moreover, we were unable to find within the reply of the Party a sound reason to explain why it did not take part while the procedure available provided for its participation.    

We understand that this situation is creating a very delicate position for you. However, we may let you know that we consider unacceptable to start a discussion on the merits of the case at this stage. 

As we are sure that you will, at least, read the Party’s reply to our communication we feel legitimated to make some few comments on it.

A first general comment is that, in our opinion, the Party seems not realising that there are enforcement shortcomings that are not just resolved by the fact that Act 27/2006 was passed. Act 27/2006 could be improved and, apart from that, it should be implemented into practice to achieve that the Party complies with the Aarhus Convention. At this regard, we find the Party’s reply weak and, in some parts, intentionally misleading. We hope you are able to realise it thanks to all the information and explanations already made by our communication.   

 Some of the documents submitted by the Party were already in your hands through our communication, for instance, this is the case for documents no. 4 b, 4 c, and 4 d. 

Comments about “certain errors arising in the chain of communication between the Aarhus Convention Secretariat and this Ministry, of which the Secretariat is fully aware”

Spanish citizens would also like to know what these “certain errors” are, how they occurred and who is responsible for them. 

The Party is responsible for designating the focal points and communicating the Secretariat of the Convention any change at this regard. Citizens are obliged to check mailbox everyday, former mailbox, official publications and websites in order to pay attention for any notification, even within Holiday seasons. A Party is, at least, responsible to communicate with the Aarhus Convention Secretariat. 

The person designated as Second Focal Point by the Party: Mr. Eduardo Orteu was attending the last MoP in Riga. He was fully aware of the existence of the communication and of the meeting held there by the ACCC. He was aware of the invitation made by the ACCC to the Party to take part in the ACCC meeting. However, the decision made was not to attend this meeting and ignore the Communication. Finally, he was also aware that the person designated as First Focal Point was leaving her post and during months none of them or their superiors send the Secretariat any communication on the changes.

Comments about the right to access to information

- The right to have access to requested environmental information in situ

The right to access to information in situ was constantly impeded at it was explained in our communication and as it is explained in the Party’s reply. It is shown that some members of the Neighbours Association in different occasions requested and tried to exercise their right to access without any success. To say that the right legally exists is not enough. The right should be exercise in practice by providing to requesters real access. It is not in compliance with the Aarhus Convention to tell the neighbours: “come another day and then you will have access”, or give them an appointment to get access and then not to provide it. 

To use “the complicated handling process undergone by the respective file” as a reason for not provided access to information in situ is against the Aarhus Convention. Under Aarhus this should be seen as a reason to reinforce their efforts to assure due access. 

On the other hand, the developer and many architects have access to all these information at any time, while citizens where sent home without having access. Civil servants have concrete oral orders not to give public information without permission of the Chief of the Department and they only contravene this order if the citizens were accompanied with a lawyer. This is not in compliance with the Aarhus Convention provisions, neither with current and previous Spanish legislation on access to environmental information. 

-          Fees charged  exceed a reasonable amount

As repeatedly explained by this communicant, second additional provision of Spanish Act 27/2006 provides for each local authority to establish fees to be paid for accessing to information. However, Aarhus Convention provisions at this regard should be taken into account whenever a local authority establishes these fees. This was not done by Murcia, and therefore, the Party is not complying with Aarhus provisions. 

The term “reasonable amount” has been determined by jurisprudence of the Court of Luxembourg and even without taken this jurisprudence into account the common sense should be applied here. Moreover, Murcia Council have set fees of 0.15 € for copies in many other areas. What is the reason to set a fee of 2.15 € for copies of information contained in a planning processes when you can order a copy in shop for 0.03 €? We have an answer: to avoid access to information and public participation. Moreover, the Neighbours Association always requested an electronic copy of the information requested and this request was also constantly ignored. 

First additional provision of Act 27/2006 was simply not applied. Thus, copies of documents up to 20 pages were not provided free of charge. 

Comments on public participation right

As explained by the Communicant the EIA was not applied to any of the planning decisions included in the communication. EIA was due for the Modification on the General Plan, for the approval of the Land Slot Plan and for the Urbanisation Project. EIA was needed for each of them. The decision to exclude the application of an EIA procedure was made without public participation. This decision was not subject to any review process, nor within the administrative or the judicial procedures. 

Thus participation was ineffective. First, because it did not happen at an early stage of the decision, i.e.: the screening decision. Secondly, because comments submitted by the public within the approval procedure were not taken into account. The arguments used to avoid conducting an EIA procedure were false and citizens did not have any possibility to participate in this important environmental decision and unable to challenge them. No EIA means any respect for environmental values in a protected area. It is logic that the Spanish authorities use formal arguments to defend the process, but juridical discussions try to break formal masks.

 Comments on access to justice

As our communication shows minimum requirements established for effectively accessing to justice under article 9(4) of the Aarhus Convention are simply not fulfil in practice. This is the situation in the case brought to the attention of the ACCC in this communication. 

-          All the planning and urbanisation decisions made by the public authorities have been executed well in advance before having a final court decision on any of the administrative suits lodged before the administrative courts.

-          Requested injunction relieves were not adopted without bearing in mind, at this regard, Aarhus Convention provision aiming for effective access to justice. . 

-          It was not possible to request free access to justice, because as the Senior State Lawyer of the Ministry should well know, the Neighbours Association did not fulfil all requirements set under Act 27/2006. These requirements, as already were explained to the ACCC are as follows:

- the aims provided in its bylaws expressly include the protection of the environment in general or of any particular element thereof 

- it was legally established at least two years before the action is brought and has been actively pursuing the aims provided in its bylaws 

- it performs its activity pursuant to its bylaws in a territory that is affected by the administrative act or, if applicable, omission 

Moreover, Legal Aid does not cover all the judicial costs, as we explained in the last documents sent to the ACCC at the request of its chairman.

Finally, we may insist on the following: formal recognition of a right does not assure real and effective exercise of a right. It is the obligation of the Party to make sure that Aarhus Convention provisions are fully implemented and this cannot be done just providing for legal provisions, even if they are fully translating Aarhus provisions, this is not the case. Why then do we need to have Courts if it is enough to recognizing rights within Codes? 

More is needed to provide for real access to information, public participation and access to justice on environmental matters.  And we hope that the Spanish government takes it seriously to fulfil its obligations under this Convention for the benefit of all of us and of the environment.

Wish all of you a nice ACCC Meeting and Findings! 

Yours sincerely, 

Eduardo Salazar Ortuño and Fe Sanchis Moreno

AJA, Association for Environmental Justice

