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To: 
Compliance Committee of the Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (1998)

Via: 
Mr. Jeremy Wates


Secretary to the Aarhus Convention


United Nations Economic Commission for Europe


Environment and Human Settlement Division


Room 332, Palais des Nations


CH-1211 Geneva 10, Switzerland


Phone: +41 22 917 2384


Fax: +41 22 907 0107


E-mail: jeremy.wates@unece.org

From:
Association for Environmental Justice (Asociacion para la Justicia Ambiental, AJA), Spain

Contact Information: 

Address: P° Maria Agustin, 3, dcha. E-50004 Zaragoza, Spain 

Tel. + 34 976 20 20 76

Fax + 34 968 22 71 91

Contact Person: Fe Sanchis Moreno, Coordinator and Lawyer 

Tel. + 34 661 168 203

E-mail: sanchis.fe@sarenet.es

Re: Clarification of the communication submitted to the Aarhus Convention Compliance Committee concerning compliance by Spain with the provisions of the Convention in connection with decision-making on a residential development project in the city of Murcia, Spain (Ref. ACCC/C/2008/24)

Following is clarifying information requested by the Compliance Committee concerning the admissibility of the communication, including timing of events referred to in the communication and use of domestic remedies. This information is provided in response to questions posed to the communicant during the examination of the admissibility of the communication conducted during the meeting of the 20th Session of the Committee held in Riga, June 2008. 

LEGAL FRAMEWORK

1. The Aarhus Convention was signed by Spain on 25 June 1998, ratified on 29 December 2004, published in the Spanish Official Journal on 16 February 2005, and came into force on 29 March 2005. 

2. The Convention became part of Spanish law and is therefore enforceable. Article 96(1) of the Spanish Constitution states: “Validly concluded international treaties once officially published in Spain shall constitute part of the internal legal order. Their provisions may only be abolished, modified, or suspended in the manner provided for in the treaties themselves or in accordance with general norms of international law.” 

3. Under the Spanish legal system a convention has a preferential position and is subordinate only to the Spanish Constitution. A convention cannot be abolished, amended, or suspended by Spanish acts; therefore, it prevails over national, regional and local legislation. 

4. Thus, since its entry into force, the Aarhus Convention it is directly applicable, imposes obligations upon the government of Spain and recognises and regulates rights of the people. All administrative bodies, including the judiciary, must comply with the Convention.  

5. Existing regulations for so-called ‘Aarhus rights’ were automatically amended when the Convention came into force.  The regulations were also amended by direct effect of the following community legislation: Directive 2003/4/EC of 28 January 2003 on public access to environmental information, and Directive 2003/35/EC of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment. In addition, on 18 July 2006, the government of Spain enacted Act 27/2006 regulating the rights of access to environmental information, public participation, and access to justice in environmental matters. Act 27/2006 creates a legal framework that fulfils the obligations arising from the Aarhus Convention and implements Directive 2003/4/EC and Directive 2003/35/EC. Act 27/2006 has been in force since 20 July 2006, but the access to justice provisions came into force separately on 19 October 2006. 

SUMMARY OF RELEVANT ADMINISTRATIVE DECISIONS

Modification no. 50 to 2001 Murcia City General Plan

6. Initial approval: 22 July 2004 (paragraph 18 of the communication)

City Council approval: 28 April 2005

Final approval: 24 June 2005 (paragraph 22 of the communication)

Land Slot Plan ZA-Ed 3

7. Initial approval: 11 May 2005 (paragraph 22 of the communication)

Final approval: 24 November 2005 (paragraph 22 of the communication)

Urbanization project UA1 of the Land Slot Plan ZA – Ed 3

8. Initial approval: 7 December 2005 (paragraph 23 of the communication)

Final approval: 5 April 2006 (paragraph 23 of the communication)

9. Each administrative decision identified above, approving the modification of the City General Plan, the Land Slot Plan and the Urbanization Project, was challenged.

SUMMARY OF COURT PROCEEDINGS RELEVANT TO THE COMMUNICATION

· 4 July 2006 - 

10. Administrative lawsuit filed by the Asociacion de Vecinos Senda de Granada Oeste (Association of Senda de Granada Oeste Neighbours) (hereinafter “Association”) before the administrative court against the final approval of Urbanization Project UA1 of the Land Slot Plan ZA – Ed 3, including a request for the adoption of a precautionary measure suspending the final approval (paragraph 35 of the communication).

· 12 March 2007 – 

11. Court order rejecting the request for the adoption of a precautionary measure suspending the final approval of the Urbanization Project UA1 (paragraph 37 of the communication). A copy of the court order is attached to the communication as Annex I.

· 17 April 2007 - 

12. Appeal lodged before Murcia High Court seeking review of the court order of 12 March 2007 (paragraph 38 of the communication). A copy of the appeal is attached to the communication as Annex II.

· 21 December 2007 - 

13. Court decision of Murcia High Court (administrative chamber – section no. 1) rejecting the appeal lodged on 17 April 2007 and imposing all costs (2,148 E) on the Association (paragraphs 39 and 40 of the communication). A copy of the decision is attached to the communication as Annex II. 

14. It is important to emphasise that the public portion of the urbanization project has been completed (streets, roads, energy and water supply, etc.). The private portion (buildings and apartments) is currently under construction; however, it has been announced that private apartments will be ready for occupancy as soon as September 2008. The administrative lawsuit filed against the final approval of the Urbanization Project UA1 is still pending and, as further explained below, it is expected that the Court will not issue a decision on the merits of the case for at least one year. The Court’s decision, whether it rules in favour of the plaintiff or against it, will come too late in the process because the urbanization project is close to being fully complete and damage to the environment, historical values and to affected people is all but irreparable. 

PENDING DOMESTIC REMEDIES RELATED TO THE COMMUNICATION

15. While the urbanization project has proceeded apace, none of the following pending domestic remedies have reached their conclusion. Although this communication is based on administrative appeals and administrative lawsuits filed, there are additional pending judicial proceedings in constitutional and criminal courts.  The sheer number of administrative and judicial proceedings involved in this case demonstrates how dauntingly complex it is for members of the public and local grassroots organizations in Spain to obtain effective judicial relief to enforce their rights under the Aarhus Convention. 

ADMINISTRATIVE

· 20 October 2005 –

16. Administrative lawsuit filed seeking judicial review of the approval of Modification no. 50 to Murcia City General Plan of 2001 (paragraph 84 of the communication). It is expected that it will take at least two additional years for the Court to issue a decision on the merits of the case. 

· 26 February 2006 - 

17. Administrative lawsuit filed seeking judicial review of the approval of the Land Slot Plan ZA – Ed 3. It is expected that it will take at least three additional years for the Court to issue a decision.

· 3 July 2006 - 

18. Administrative lawsuit filed seeking judicial review of the approval of the Urbanization Project UA 1.  It is expected that it will take at least one additional year for the Court to issue a decision on the merits of the case. 

CONSTITUTIONAL

· 18 March 2008 - 

19. Constitutional Court decision on the constitutional redress claim lodged by the Association regarding Murcia High Court Decision of 21 December 2007 rejecting the appeal and imposing all costs (2,148 E) to the plaintiff (paragraphs 37, 38, 39 and 40 of the communication). The constitutional redress claim alleges that required EIA procedures were not followed prior to approving the urbanization project and seeks to overturn the lower court’s decision to impose all costs against the Association. It is expected that the Constitutional Court will take approximately three years to issue a decision. 

CRIMINAL

· 9 April 2007 - 

20. Criminal proceeding no. 2708/2007 initiated by a complaint submitted by the Association before Murcia Magistrate’s Court. The complaint claims the application of art. 404 of the Criminal Code – wilful breach of official duty – against regional authorities involved in the decision to ignore required EIA procedures during the process of approving the Modification no. 50 of Murcia City General Plan of 2001. The environmental prosecutor of Murcia supports the criminal proceeding. It is foreseen that it will take about 2 years for the criminal court to issue a decision.

· 22 September 2006 - 

21. Criminal proceeding no. 4444/2006 initiated by a complaint submitted by the Association before Murcia Magistrate’s Court. The complaint claims the application of art. 404 of the Criminal Code – wilful breach of official duty – for failure to afford due protection to archaeological remains found on land within the urbanization project boundaries. Administrative decisions were made without protecting, as required by law, culturally important remains and old irrigation systems. Some remains were preserved while others have been covered by buildings and other facilities, or simply removed. Currently a decision from the High Court is pending on an appeal lodged by the Association against a Court order from the Magistrate’s Court shelving the case and imposing upon the Association a bond requirement of 60,000 E in the event the Court decides to take up the case. 

ACCESS TO INFORMATION 

22. Requests for information concerning the agreement between the development company and the Municipality were first initiated in 2004.  The requests were based on Spanish legislation granting access to environmental information (transposing Directive 90/313/EC) and seeking reasonable costs to be charged, if at all. 

23. Although the Aarhus Convention came into force in Spain on 29 March 2005, the local government continued to block the Association’s access to information and imposed unreasonable charges for obtaining copies of environmental information (The copying charge is currently 2.05 E per page as reflected in the fee chart attached as Annex 4 to the communication). 

24. Faced with the unreasonable expense to obtain information, the Association decided it could not pay the charges. The Association soon found an alternate means to obtain the information by requesting it from representatives of the opposition local parties, who have the right to obtain information for free from the local government. Members of the Association advised other local NGOs and affected citizens to do the same.  Since they have been forced to seek information through alternate and unofficial channels, rather than through the local government, members of the public and local NGOs have been denied their right to access environmental information as set forth in the Aarhus Convention. Second, the Association opted not to lodge a judicial challenge against the local copying fees, although they go against the Aarhus Convention and Directive 2003/4/EC provisions, and declined to challenge every instance in which requests for information were ignored or impeded because the Association lacked sufficient resources to prosecute the innumerable administrative and judicial proceedings that would have been required to successfully make its claim. As outlined above, the Association is already involved in six judicial proceedings.  The Association decided to focus its resources on efforts to participate in the decision-making process and work to influence decisions regarding the urbanization project.  However, once the Association realized that its voice was being ignored by local and regional authorities, the Association turned its attention to seeking relief from the administrative decisions and in obtaining a precautionary suspension of the relevant decisions to prevent environmental and historical values harm from occurring until the judicial process could be resolved. 

25. Following are two short descriptions of the typical circumstances that arose when members of the Association sought access to information necessary to effectively take part in the public participation process. Several requests were submitted without any success and the Association has had to choose among all potential administrative appeals and administrative lawsuits.  Ultimately the Association decided to focus efforts and available resources on challenging decisions related to the development of the urbanization project.  

Modification no. 50 to 2001 Murcia City General Plan

26. On 28 June 2005, the Chief of the Regional Department of Environmental Quality granted a request for information made by the Association on 17 February 2005 (reiterated on 24 June 2005) to obtain a copy of the file on the adaptation of the City General Plan to the new text of the Regional Land Act 2001, which included the proposal for Modification no. 50.  However, access was granted almost four months after it was requested and only once the charge of 67.68 E (for approximately 30 pages) was satisfied.  Furthermore, the Department released the information only after the public participation procedure to approve the modification no. 50 to 2001 Murcia City General Plan had concluded.  (See Annex I)

Urbanization project UA1 of the Land Slot Plan ZA – Ed 3

27. On 29 September 2006 the Association submitted a request to the Urbanism Department to inspect the file and obtain copies of the construction authorisations. At first, the local authority ignored the request. Then, almost three months later, on 19 December 2006, the representative of the Association who signed the request was called to answer questions concerning her representation before authorities would make a decision whether to grant access to the requested information. On 26 December 2006, the representative personally appeared at the offices of the Urbanism Department but obtained access only to one of the documents requested. Once more, on 3 March 2007, the Association reiterated in writing its request to access information concerning the urbanization project. On 9 March 2007 members of the Association personally appeared before the authority and were denied permission to inspect the file. The Association submitted a claim concerning the obstructive attitude of the civil servant who attended to them (Annex II).  On 27 March 2007 members of the Association appeared once more to inspect the file, but the file was again not made available. On 30 March 2007, access to inspect the file was finally granted, however, much of the information that had been requested was missing from the file.  On 4 April 2007, the information was still not yet available. On 17 April 2007, almost 7 months after the initial request was submitted, access to review the complete files was granted. However, not all of the relevant information the Association had asked to obtain had been reproduced.  Only 34 pages of a 600-page file were copied and the Association was required to pay a charge of 68 E (2 E per page) to obtain them.  The Association decided it could not afford to pay approximately 1,200 E for the entire file. Furthermore, the copying charge did not include costs to reproduce tens of plans charged at 65.10 E per plan. The local authority rejected the Association’s request to obtain the information in electronic format on a CD. This option is much more affordable for the Association because the charge is 13 E. The Association filed a complaint challenging the difficulties and barriers encountered in exercising its right to access to information on the urbanization project (see Annexes III and IV). 

28. The Committee asked why the Association did not submit a complaint before the European Commission. The reason is that due to the lack of available resources and difficulties to get the Commission selecting a case to start an infringement proceeding, the Association decided to focus its efforts in what it considers a more efficient method to obtain a remedy for the lack of application of the Aarhus Convention. By submitting a communication to the Aarhus Compliance Committee, the Association hopes to find support in helping the Spanish government to dramatically improve its implementation of the Aarhus Convention. 

PUBLIC PARTICIPATION

29. According to article 6 (1) (a) of the Convention, and in relation to no. 20 of Annex I, all decisions related to the modification of the 2001 Murcia City General Plan, approval of Land Slot Plan ZA-Ed 3 and Urbanization project UA1, should have been addressed in an environmental impact assessment (EIA), as required by applicable national and regional legislation. The 2001 Murcia City General Plan that originally protected the traditional orchard lands affected by the project was approved after an EIA procedure. However, the public authority improperly decided that the modification removing protection for orchard lands should not be subject to an EIA procedure (paragraphs 20 and 21 of the communication). This decision could not be appealed and therefore, despite all comments received from the public requesting, among other things, that an EIA be prepared, the modification was approved on 24 June 2005 without undergoing any EIA process. 

30. Neither the approval of the Land Slot Plan nor the Urbanization Project was subject to EIA procedures, in violation of applicable national and regional legislation. The public and the authorities have different views regarding whether an EIA procedure was applicable to this case. Moreover, no effective remedy is available to solve this disagreement, i.e.: the internal decision made on the lack of need of EIA to approve the Modification no. 50 of the City General Plan could not be appealed because it was regarded as of procedural nature (paragraph 32 of the communication). In such a situation, the need to have a public participation procedure should prevail. 
31. Although no EIA procedure was applied, the public did have the opportunity to submit comments.  However the public comment process did not comply with the requirements of article 6 of the Aarhus Convention, as follows: 

· the public concerned was not informed early in the decision-making process in an adequate, timely and effective manner of the proposed activity and the application on which a decision would be taken (art. 6 (2) (a)); the public concerned was not informed on the nature of the possible decision or the draft decision (art. 6 (2) (b)); and public participation was not provided at a time when all options were open and effective public participation could take place (article 6 (4));

· time-frames were not reasonable and did not allow sufficient time to inform the public about the proposed decision or for the public to prepare and participate effectively (article 6 (3)); 

· the public did not have access to all information relevant to decision-making as required in article 6 (6) of the Convention; and
· due account was not taken of the outcome of the public participation procedure (art. 6 (8)). 

32. Final approval of the Modification no. 50 to 2001 Murcia City General Plan was issued on 24 June 2005 (paragraph 22 of the communication). The decision making process was initiated before the Aarhus Convention came into force, but was finalised after the Convention was in force. 

33. On 28 April 2005, the City Council agreed on the provisional approval of Modification no. 50 to 2001 Murcia City General Plan. Although the draft underwent major changes at the request of the private developer, the final approval took place without a new opportunity for the public concerned to comment on the changes. The council’s actions contravened applicable legislation, specifically article 135(3) of the Regional Act on the Soil.  Final approval of Modification no. 50 was made on 24 June 2005 by the regional authority on the condition that several deficiencies would be corrected by the City Council. The Modification was published in the Official Journal and specifically acknowledged that the City Council would be required to correct the deficiencies. To this day the City Council has not corrected the identified deficiencies, as requested by the regional authority for the approval to become fully legal. Nevertheless, the Land Slot Plan and the Urbanization Project were subsequently approved and the urbanization project is nearly complete. 

34. The initial approval of Land Slot Plan ZA-Ed 3 was made on 11 May 2005 (paragraph 22 of the communication). On 25 August 2005, at the end of the summer holiday season, the proposal was published in the Official Journal providing just one month for the public to submit comments. About 500 affected people submitted comments. Yet the comments were ignored, despite the fact that many individuals identified clear violations of legal requirements.  Comments identified the following key issues:  Modification no. 50 to the Murcia City General Plan was not yet considered legal due to unfulfilled conditions imposed by the regional authority; the failure to prepare an EIA; proposed density of buildings exceeded legal allowances; not enough land had been set aside for public facilities; lack of green areas and parks; and lack of noise protection measures. Concerned members of the public also denounced that local authorities failed to consider a report issued by the Water Authority stating that there would be insufficient water resources to supply 1,974 apartments, and criticising the potential affection and destruction of ancient water infrastructures located in the urbanization zone.  Despite public comments and concern, final approval was issued on 24 November 2005 (paragraph 22 of the communication).

35. The initial approval of the Urbanization project UA1 of the Land Slot Plan ZA – Ed 3 took place on 7 December 2005 (paragraph 23 of the communication). It was published in the Official Journal on 22 December 2005, during Christmas Holiday Season, and a period of 20 days was provided for the public to access to the file containing all relevant information and to submit comments. The relevant information consisted of more than 1,000 pages and tens of plans related to the construction of 23 buildings containing 1,390 apartments. Obtaining a full copy of the file took several days. Thus, bearing in mind that the comment period started during Christmas Holiday Season; and the huge content of the file and the time necessary to study it and prepare sound comments on it; it can be said that 20 days was an unreasonably short time frame for the public to effectively take part in the decision making process. 

36. Nevertheless, tens of people submitted comments. All of the comments were ignored by the public authority even though the comments identified severe contraventions of legal requirements, including that the modification of Murcia City General Plan was not yet considered legal and the lack of EIA. The final approval was adopted in 5 April 2006 (paragraph 23 of the communication) and published in the Official Journal on 3 May 2006. 

37. None of the serious concerns raised in comments submitted by the Association and affected neighbours were taken into account by decision-making authorities in any of the public participation procedures. Accordingly, the public (through the Association) was forced to seek relief by lodging administrative appeals and once those were not successful, file costly, lengthy and generally ineffective administrative lawsuits. Moreover, some of the administrative appeals failed because authorities considered them untimely. These decisions were arbitrary because the authorities calculated the deadline for submitting administrative appeals either from the date the request to access relevant information was submitted, or from the date that the authorities had decided, but not yet communicated to the Association, to grant access to information.  Rather, the authorities should have calculated the appeal deadline based on the date that access to information was actually fulfilled.

PRECAUTIONARY MEASURES

38. The three administrative lawsuits challenging the decisions approving the Modification no. 50 to Murcia City General Plan, the Land Slot Plan and the Urbanization Project were each accompanied by a request to the courts to suspend application of the decisions. The courts rejected all three requests. The first two requests were rejected on the ground that it was not appropriate to suspend a decision that would not produce an actual effect on the ground (paragraphs 33 and 34 of the communication). But the third request for precautionary suspension was rejected because, from the Court’s point of view, it was too late in the process to issue a suspension (paragraphs 35 to 37 of the communication). As a result, no matter what final decision is issued by the courts on the three pending administrative lawsuits, any relief will come too late to protect the environment, historical values and impacted individuals from harm.  Public portions of the urbanization project have been built and apartments will be ready for occupancy as soon as September 2008. It is expected that all buildings will be finished before March-April 2009 (Annex V). Therefore, it can be said that even if all pending court decisions would be favourable to the claims of the Association effective access to justice has been denied in this case because the damage caused to the environment, historical values and affected people will be almost impossible to remedy.  

AVAILABLE VISUAL MATERIALS

39. The communicant seeks to supplement its communication with images, and invites the Committee to visit: http://www.gocalia.com/riga/corta.swf where the Committee will find an virtual presentation in English addressing the following issues:

- a description of traditional orchards in Murcia;
- activities in Senda de Granada (lands where traditional orchards are affected by the urbanization project); and

- a description of the Association’s lengthy and cumbersome experience in attempting to exercise its Aarhus Convention rights. 

40. The Committee may also access more detailed information about the case, available only in Spanish, at: http://www.sendadegranada.es/
Respectfully submitted,

[signed]

Fe Sanchis Moreno

Coordinator and Lawyer

Association for Environmental Justice (Asociacion para la Justicia Ambiental, AJA – ELAW Spain)

Spain

Attachments:

Annex I: Response of 28 June 2005 from the Chief of the Regional Department of Environmental Quality 

Annex II: Complaint submitted by the Association on 9 March 2007.

Annex III: Complaint submitted by the Association on 17 April 2007.

Annex IV: Press release about the unreasonable cost of access to the requested file on 27 April 2007.

Annex V: Two pictures depicting near completion of Urbanization Project UA1. A third picture shows the current state of traditional orchard land that will be affected by Urbanization Project UA2, which is how similar orchard land appeared prior to being disturbed by Urbanization Project UA1. 
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