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Dear Sirs,

Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with the provisions of the Convention in connection with costs associated with discharge of an interim injunction (ref ACCC/C/2008/23)

Thank you for your letter dated 26 September 2008 confirming that the Committee have agreed to postpone the deadline for the substantive response. We note the request for an initial response dealing with the questions posed in the penultimate paragraph of the letter from the Secretariat on behalf of the Committee dated 17 April 2008. This letter sets out  DEFRA’s response to those specific questions.

Question 1 – To which procedures and remedies in this kind of case do the provisions of article 9, paragraphs 3 and 4, of the Convention apply?

The rights and obligations created by international treaties have no effect in UK domestic law unless legislation is in force to give effect to them, i.e. they have been “incorporated”. The provisions of the Aarhus Convention cannot therefore be said to apply directly in English law to any particular procedure or remedy. There is, however, in English law a presumption that legislation is to be construed so as to avoid a conflict with international law, which operates where legislation which is intended to bring the treaty into effect is ambiguous. The presumption must be that Parliament would not have intended to act in breach of international obligations.

In the kind of case in question, i.e. a claim by one private party against another in nuisance, the rules which govern civil court procedure in England and Wales (the Civil Procedure Rules 1998 or “CPR”), as laid down in secondary legislation under powers in the Civil Procedure Act 1997, are therefore, insofar as they are ambiguous/discretionary rather than clearly prescriptive, to be construed so as to be consistent with article 9(3) and (4) of the Convention. 

The procedure to challenge acts or omissions by public authorities for contravention of provisions of national law relating to the environment is also prescribed in the CPR and the same therefore applies. This procedure is covered in more detail under question 3 below. 

Question 2 – Which effective means of injunctive relief are available in cases such as the one referred to in the communication in accordance with national legislation or case law? 

Depending on the alleged wrong, a claimant may seek a mandatory injunction, i.e. an injunction requiring the defendant to take certain action or a prohibitory injunction which prohibits a defendant from doing something. A prohibitory injunction may be sought, and is often granted, to prevent the continuation or repetition of a tort such as nuisance.

Depending on the nature of the breach, an injunction may be sought as a final remedy or as an interlocutory/interim one. The latter type of injunction is temporary and can be obtained prior to trial in order to prevent  an alleged continuing or recurring tort. 

However, what form of injunctive relief is available is for the parties to any case and the court to determine. The nature and terms of injunctive relief available, if any, will vary greatly depending on the facts since it is a discretionary remedy and will depend on a judgment by the court on inter alia whether damages are an adequate remedy and where the balance of convenience lies. 

Question 3 – What means are available to challenge a failure of a public authority to act in order to enforce environmental decisions?

A failure of a public authority to act can be challenged in the High Court under the procedure known as Judicial Review. The procedure is set out in Part 54 of the CPR. It provides a powerful and effective method of ensuring that the improper exercise of power by a public body, or indeed improper inaction, is remedied. Such remedies include a quashing order, a prohibiting order, and a mandatory order (the latter being the relevant remedy to address wrongful inaction). In addition, the court may award damages if claimed. 

Insofar as any public body is failing properly to discharge its statutory functions, e.g. by failing to enforce environmental legislation or a notice served under it, a person affected has the option of seeking a public law remedy in the High Court.

The availability of this remedy, in addition to other possible remedies such as a private law remedy or a remedy under statute, was drawn to the claimant’s solicitor’s attention in a letter from the Environment Agency dated 15th January 2008.

Where maladministration is alleged (e.g. faulty procedures, neglecting to inform a complainant on request of his or her rights or entitlements, ignoring valid advice, showing bias) an individual can also complain, through their MP, to the Parliamentary Ombudsman, who can recommend for example that procedures be put in place where their absence has led to failings, or procedures which are in place but ignored should be observed. Whilst there are no powers to enforce such a recommendation, Minister have publicly confirmed that the Government normally accepts and implements the Ombudsman’s recommendations.

Question 4 – Why did the relevant authorities take no action?

DEFRA strongly refutes the contention that the relevant enforcement authorities took no action. The correspondence shows that both the Environment Agency (“EA”), the authority responsible for the regulation of waste management, and Bath and North East Somerset Council (“BANES”), the local authority responsible for granting planning permission for the composting site and monitoring statutory nuisance in the area, have taken an active role in seeking compliance with the relevant legislation and licences granted and notices served under it.

Action by the EA 

On 19th January 2001, the EA granted Hinton Organics (Wessex) Ltd (“Hinton Organics”) a waste management licence under Part II of the Environmental Protection Act 1990 (“EPA”) subject to a number of conditions. One such condition related specifically to odour and read as follows:

5.2.1
Measures shall be implemented and maintained throughout the operational life of the site to control and monitor emissions of odours from the site, in accordance with this condition and section 7 of Appendix 10 of the working plan. The objective of these measures shall be to minimise the release of odours from the specified waste management operations beyond the site boundary and to prevent releases that are likely to cause pollution of the environment or harm to human health or serious detriment to the amenity of the locality.

5.2.2.
All emission to air from the specified waste management operation on the site shall be free from odours at levels that are likely to cause pollution of the environment or harm to human health or serious detriment to the amenity of the locality outside the site boundary, as perceived by an authorised officer of the Agency.

5.2.3.
In the event that any odours arising from the site are released or are likely to be released beyond the site boundary at such levels that they are likely to cause pollution of the environment or harm to human health or serious detriment to the amenity of the locality, the following actions shall be implemented:

a. Immediate cessation of all active site operations; and

b. Identification of the source of the odour and arrangements made for the immediate disposal of the offending waste to a suitable authorised facility or treatment on site by suitable means where agreed in writing in advance with the Agency.

 Since the waste management licence was issued, the EA have worked closely with BANES in monitoring and responding to odour complaints. When odour complaints were substantiated, and the EA identified the cause as poor management issues on site, they took the appropriate enforcement action. To date the EA have issued Hinton Organics with 7 compliance notices, 3 formal warning letters, 1 formal caution and have prosecuted the company once. Four of the notices, one of the formal warning letters and the prosecution all related to odour from the site. A summary of the relevant notices served/documentation drawn up appears in the attachment to this letter. It should be noted that the attached summary only lists the notices and letters dealing with breach of odour conditions. Other enforcement action has been taken by the EA against Hinton Organics relating to, for example, breach of conditions relating to waste volumes on site.

Since  the lifting of a partial suspension notice on 21st April 2008 Hinton Organics have, in subsequent inspections, been compliant. The company has also submitted a revised working plan that details odour management plans and updated operation measures. The EA will continue to find and act on any breaches of the waste management licence conditions on site in accordance with their enforcement policy which includes the taking of action that will lead to the remedy of any breach concerned as an alternative/in addition to prosecution.
Action by BANES

Under section 80 of the EPA, if a local authority is satisfied that a statutory nuisance exists or is likely to occur or reoccur, it must serve a notice requiring the abatement of that nuisance (“an abatement notice”). Environmental protection officers at BANES have carried out odour monitoring at six separate locations around the Hinton Organics site and at the Hinton Organics site itself between 2004 and 2008. This monitoring has been carried out, in response to complaints or at times when the weather conditions indicate that complaints are likely, in order to ascertain whether a statutory nuisance was being committed. 

Up until the end of 2004, hundreds of visits were made to monitor odour emission from the Hinton Organics site, most in response to complaints made by Mr and Mrs Morgan and others. With the exception of an incident in May 2004, which was rectified by Hinton Organics through changes to working and monitoring practices, no evidence of statutory nuisance from odour, and consequently no evidence to support the service of an abatement notice, was obtained by BANES before 2005.

Visits by environmental protection officers continued throughout 2005, 2006 and 2007. In October 2007 BANES did issue an odour abatement notice which Hinton Organics appealed in the Magistrates Court. Between January and June 2008 BANES conducted 18 monitoring visits to the Hinton Organics site and 19 monitoring visits to the surrounding area, and in the officers’ opinion there was no foul or offensive odour amounting to a statutory nuisance. In April 2008 Hinton Organics withdrew the appeal and BANES withdrew the notice. BANES has continued to monitor the site for any further evidence of a nuisance, adopting a coordinated approach with the EA. However since June 2007 there has been no reoccurrence of odour amounting to statutory nuisance.    

Question 5 – Does a repeated violation of an environmental decision constitute a criminal act? 

We believe that the relevant “environmental decisions” in this case to which you refer are 1) the EA’s decision to grant the waste management licence subject to conditions; 2) the EA’s  decision to serve compliance notices requiring that certain action is taken; and 3) BANES’ decision to serve on Hinton Organics abatement notices relating to statutory nuisance.

1) It is a criminal offence under section 33(6) of the EPA to fail to comply (once or repeatedly) with any of the conditions of a waste management licence. 

2) The EA may, in addition to suspension or revocation of the waste management licence following non-compliance with a compliance notice, take proceedings in the High Court or, in Scotland, in any court of competent jurisdiction, for the purpose of securing compliance with the requirement (section 42(6A) EPA). If, further to suspension or revocation, a person continues to treat or dispose of waste, this is also a criminal offence (section 33(6)EPA).
3) Section 80(4) EPA provides that a person who, without reasonable excuse, contravenes or fails to comply (once or repeatedly) with any requirement or prohibition imposed by an abatement notice issued by the local authority is guilty of an offence. Section 82 EPA also permits private individuals who are aggrieved by the existence of a statutory nuisance to make a complaint to a magistrate’s court, pursuant to which the magistrate’s have power to issue an abatement order. This is an additional route which does not require intervention/prosecution by the local authority or any other enforcement authority. [In a witness statement made on behalf of BANES in the costs order proceedings of 21 December 2007] the availability of this remedy was [drawn to the attention of both the Court and the claimant and further] drawn to the claimant’s solicitor’s attention in a letter from the Environment Agency dated 15th January 2008. It is not known whether the claimants have ever sought to invoke this remedy.

We hope that this addresses the Committee’s questions and we look forward to hearing from you. 

Yours faithfully,

Åsa Sjöström

Cc Richard Buxton 




ANNEX 1: Summary of enforcement action taken by the Environment Agency relating to odour from the Hinton Organics site

	27 May 2004
	Compliance Notice served on Hinton Organics for breach of odour conditions of waste management licence under section 42(5)(a) of the EPA

	16 September
2004

	Compliance Notice served on Hinton Organics for breach of waste quantity and odour conditions of waste management licence under section 42(5)(a) of the EPA

	17th October 2004
	Compliance assessment report noted “No odour detected off site in Woodland Lane or Charlton Road”.

	18 January 2005
	Prosecution of Hinton Organics by EA for 7 offences under section 33(6) of the EPA. 3 of these offences related to the breach of odour conditions. Hinton Organics were fined £4,000 and had to pay costs of £1,200.

	20th May 2005
	Compliance Notice served on Hinton Organics for breach of licence condition including quantity, storage and odour conditions under section 42(5)(a) of the EPA. Notice required Hinton Organics to “Identify sources of odorous waste and dispose of the offending material or treat on site if a suitable means is agreed with the Agency. Take appropriate steps to prevent odours escaping from the site which are likely to be seriously detrimental to the amenity of the locality.”

	24th October 2005
	Site inspection report noted “No odour noted off site”.

	24th January 2006
	Site inspection report noted “No Odour detected off site. 2 Odour complaints today, 5 odour complaints yesterday regarding site. Alan Bratt EHA confirmed an odour off site yesterday afternoon. Turning/ screening of compost had taken place. Operations must not take place during adverse weather conditions.” 

	24 July 2007
	Compliance Notice served on Hinton Organics for breach of odour conditions of waste management licence under section 42(5)(a) of the EPA.

	5th October 2007-  3rd January 2008
	A number of visits made following complaints and number of compliance assessment reports were produced. Some note that no odour was detectable, some record breaches of odour conditions. EA advised operator to stop all activities if an odour was affecting properties in the locality. Assessment report dated 23rd October 2007 confirms that activities were stopped on certain days. 

	14 February 2008
	Formal warning letter sent relating to odour offences under section 33 EPA

	7 Apr 2008
	Private prosecution brought by Mr Morgan & Mrs Baker for nuisance against HO is heard at Bristol Magistrates court.  The case was adjourned. 


