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Fiona Marshall,
Environmental Affairs Officer,
United Nations Economic Commission for Europe,
Room 330, 

Palais des Nations, 
CH- 1211 Geneva 10, 

Switzerland.

20th May 2010

Dear Ms Marshall,

Re:  Communications before the Compliance Committee concerning the UK (ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33)
CAJE assumes that the Compliance Committee will continue to deliberate the above Communications at its next meeting in June 2010.  

Since the submission of oral evidence in July and September 2009, we have undertaken to keep the Compliance Committee updated on relevant developments in the UK as an Amicus intervener in relation to all three Communications.  CAJE would accordingly draw the Compliance Committee’s attention to two recent judgments in the UK.
1. Marco McGinty and Another and Hunterston

In this case, Mr Marco McGinty (as petitioner) sought to judicially review the designation by the Scottish Ministers of a new power station and transhipment hub at Hunterston as a national development in a National Planning Framework.  The petitioner also applied for a protective and restricted expenses order (an order similar to a PCO in England and Wales) and a hearing was held.  At the conclusion of the hearing, Lady Dorrian delivered her Opinion (judgment). 

The Defendants were the Scottish Ministers.  The petitioner, Mr McGinty, was unemployed and in receipt of jobseekers allowance of £128.60 per fortnight.  He had savings in the region of £1,000 and the prospects of a short-term (2 months) work placement which might earn him £1,250 per month.  He was refused Legal Aid and an appeal had also been refused.  The litigation thus far had been funded by donated funds, raising little short of £15,000 of which only a small balance would remain following the conclusion of the PCO hearing.

As to the likely costs to be incurred, the petitioner’s potential liability, should he lose, were estimated to be in the region of £90,000 and his own expenses in the region of £80,000.

At the request of the Scottish Ministers, the Court discussed the imposition of a reciprocal costs cap – this capping the costs recoverable by the petitioner in the event that he won the case.  Reference was made to Corner House (para 76) and R (on the application of Buglife: The Invertebrate Conservation Trust) v Thurrock Thames Gateway Development Corp (2008 EWCA Civ 1209).  

In her Opinion, Lady Dorrian stated that she was satisfied that the criteria for making an order were satisfied.  She ordered that if the petitioner were to lose the case, that he would be liable for the costs of the Scottish Ministers up to a level of £30,000.  A reciprocal costs cap was also imposed so that in the event of success, the petitioner’s recovery should be limited to that of a solicitor and one senior counsel acting without a junior.

On the above figures, it would take Mr McGinty approximately ten years to repay his capped liability if he loses his case, assuming that he spends nothing on food or subsistence during that decade.
A copy of the Opinion (judgment) can be found electronically at: http://www.scotcourts.gov.uk/opinions/2010csoh5.html
2. R (David Edwards and Lilian Pallikaropoulos) v Environment Agency, First Secretary of State and the Secretary of State for the Environment, Food and Rural Affairs (Costs Assessment Proceedings)
In this case, Mr Edwards applied for Judicial Review to quash a permit issued by the Environment Agency (EA) in August 2003 for the operation of a cement works in Rugby, England.  He claimed that the EA did not disclose enough information about the environmental impact of the plant to satisfy its statutory and common law duties of public consultation.  His claim was dismissed by the High Court in 2006 ([2005] EWHC 657; [2006] Env. L.R.3).
Mr Edwards appealed to the Court of Appeal.  On the final day of the hearing Mr Edwards withdrew his instructions and Mrs Lillian Pallikaropoulos, who has been involved in the case for its duration, was added as an appellant for the remainder of the proceedings.  Her liability for costs before the Court of Appeal was capped at £2,000, reflecting this limited formal participation.  The appeal was dismissed by the Court of Appeal in 2006 ([2006] EWCA Civ 1138).
Mrs Pallikaropoulos petitioned the House of Lords and was granted leave to appeal.  She made an application to the House of Lords for an order varying or dispensing with the requirement to give security for costs and an application for a Protective Costs Order (PCO), seeking to cap her liability for costs in the House of Lords to £10,000.  In these submissions, she placed specific reliance on the EU Directives and the Aarhus Convention, including their requirement that access to courts not be “prohibitively expensive”.

In 2007, Mrs Pallikaropoulos was informed that the Appeal Committee had rejected the applications for waiver of security and for a PCO.  An appeal before the Judicial Committee lasted 3 days but in April 2008 the Committee unanimously affirmed the Court of Appeal’s decision and dismissed the appeal.  The issue of costs was adjourned so that the parties could make written representations.  The submissions made by Mrs Pallikaropoulos again relied on the EU Directives and the provisions of the Aarhus Convention.  
In July 2008, the Judicial Committee ordered that Mrs Pallikaropoulos “do pay or cause to be paid to the respondents their costs of the appeal to this House”.  Correspondence between the parties ensued on costs.  The EA is claiming costs of £55,810, the Secretaries of State costs of £32,290 (totaling £88,100).  
On a detailed assessment of the costs, the Supreme Court Costs Officers identified three issues of principle:

(a) where an order for costs has been made, whether, as a general rule, the Costs Officers have any jurisdiction to implement the EU Directives;
(b) if so, whether, in the particular circumstances of the case, they should seek to implement the EU Directives; and
(c) if so, whether, on the evidence presented to the court, the amount of costs payable by the Appellant should be moderated or even excluded.

The Costs Officers answered questions (a) and (b) in the affirmative and deferred consideration of issue (c).  A copy of their decision is attached to this letter (which also provides more detail on the background) (Annex A).
The Government contends that the Costs Officers erred in principle in their determination of issues (a) and (b) and have, accordingly, applied to the Supreme Court for a review.  The Government submits that when an application for a PCO (and other orders the effect of which would have been to reduce or cap a party’s liability for costs have been rejected by the Court), the Costs Officers do not have any jurisdiction to reconsider this issue.  The Government’s application also included 26 questions relating to Mrs Paslikaropoulos means, many of which could be deemed unnecessarily intrusive and irrelevant (we note that the Committee has separately been provided with a copy of these questions in a letter from Richard Buxton dated 12th March 2010).  
The application is now currently pending examination by either a single Justice or a panel of three Justices for determination.  CAJE has sought permission to intervene if the single Justice decides that the costs appeal should be referred to a panel of three Justices.  We attach a copy of our letter of application to the Supreme Court (Annex B), which briefly sets out the submissions we would seek to make.  In essence, CAJE seeks to ensure that – within the current PCO regime - the Courts maintain an ability to ensure that litigation is “not prohibitively expensive” both at the beginning and the end of the case and that the “prohibitively expensive” test applies to the “ordinary” member of the public, as adopted by Sullivan J in the Report of his Working Group (May 2008).  
If the Government is successful, Mrs Pallikaraopoulos could be liable for just under £90,000 in legal costs and we could have an extremely unhelpful precedent, from our highest Court, that Costs Officers have no jurisdiction to modify or reduce costs orders that the claimants considers to be “prohibitively expensive” at the end of a case.

CAJE is willing to provide the Compliance Committee with further information on either of these cases should the need arise. 
With best wishes.

Yours sincerely,
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Carol Hatton

Solicitor

WWF-UK (on behalf of CAJE)

Encs.
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