E-mail to the Aarhus Convention secretariat received from Mr. Lavdosh Ferruni, Civic Alliance for the Protection of Bay of Vlora, communicant in the ACCC/C/2007/21 case, on 5 May 2009
Dear Mr. Wates,

We refer to the letter of 18.03.2009, 11:43 by Mr. Charles Pirotte, Aarhus Convention Focal Point on behalf of the EC, to Ms. Bolshakova, of which we learned by way of your website.

While we understand that the Community is not expecting “the Committee to reverse its finding” we are nevertheless pleased to note that the Community would be willing to “submit …additional comments” and/or “observations” on our comments, as well as their implied desire to have “the opportunity to comment revised draft findings” if needed.

We appreciate EC’s openness and willingness to further debate the matter and therefore we see no valid reason why such opportunity should not be given to them by allowing the matter to remain open until the next Meeting of the Committee.

Furthermore, as you may know, certain members of the academia and NGO’s have expressed their desire to provide Amicus Briefs on this communication.  We would welcome their arguments with respect to our communication.
On behalf of the EC, Mr. Pirotte further notes: 

“I understand that neither Decision I/7 nor the Modus Operandi (Guidance Document on Aarhus Convention Compliance Mechanism - version 11.2008) provides for a second round of written exchange.”  

With all due respect, our reading of Decision I/7 is different from that of Mr. Pirotte. Indeed, Paragraph 24 of Decision I/7 gives the Compliance Committee the necessary discretion “to take into account all relevant written information made available to it” as well as the authority to “hold hearings” [note the plural form].  There is no reference to a supposed “one-hearing-per-communication” rule.

Finally, we are not aware of the Modus Operandi (guidance Document on Aarhus Convention Compliance Mechanism – version 11.2008) referenced by the EC, and cannot comment on it. But we could access online an earlier version of such Modus Operandi [version 2, 10 December 2003], which prompts us to remark on the Conflict of Interest provision [Para 10].  Indeed, we respectfully submit to the Committee that this provision refers to “normal principles” of conflict of interest. It rightly states: 

“Being a Citizen of a state whose compliance was to be discussed would not in itself be considered as a conflict of interest” [Our emphasis].  

While focusing on the hearing/discussion aspect of a communication, the provision is silent, however, on the rapporteur, who exercises a very important role.
We reiterate our utmost respect and trust for all members of the Committee without exception, including the rapporteur, as well as their devotion to the spirit and principles of the Convention.  It is solely on that spirit that we raised in our previous submission the issue of appearance of conflict of interest of the rapporteur. We believe that the Convention’s principles and the Committee’s work, image and reputation far outweigh the potential for minimizing or avoiding this issue.
With respect to our communication, as we have noted before, important events have occurred after 18 May 2005, which trigger Article 6 compliance [See Para 15-19 of our Comments and Petition for Reconsideration].  

We therefore kindly ask the Committee to address one straightforward question to the Party Concerned:

“By exercising its rights under the Finance Agreement, did the Party Concerned ensure at any time after 18 May 2005, that the Borrower conducted any public participation procedures in compliance with the Aarhus Convention?  If so, where and when?”

On a final note, and with reference to Communication ACCC/CC/2008/32, which raises issues of Article 9 compliance by the EC, we stress that Article 9 compliance has been an issue of concern in our communication as well.  As you know, being a non-EC NGO, we had no standing to challenge the EC before the ECJ and the only option available to us was the European Ombudsman, which did not prove to be a very reliable recourse.

Issues raised in Communication ACCC/C/2008/32 are very important; they have affected us and provide some sort of cross-reference to our case.

For all the above reasons, we kindly ask the Committee as a minimum, to keep the matter open and allow further comments until the next Meeting.

Thank you for your kind consideration to this matter,

Sincerely yours,

Lavdosh Ferruni

Civic Alliance for the Protection of Bay of Vlora

Tirana, Albania

5 May 2009
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