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Palais des Nations

CH-1211 Geneva 10

Dear Sir,


I refer to the communication submitted on behalf of the Association Kazokiskes Community and addressed to the Compliance Committee of the Aarhus Convention. This communication was registered under the symbol ACCC/C/2006/17.


By your letters dated 11 August 2006 and 17 October 2006, addressed to Ms. Bettina Lorz, as the contact point, you invited the European Community to submit further details related to some of the matters raised in the communication. In this connection, the European Community was asked to answer six questions.


I have the honour to enclose herewith the further details requested. My services remain at your disposal to answer any other question you may consider necessary or appropriate.


Please accept, Sir, the assurance of my high consideration.







M.P. CARL

Annexes: 3

European Commission, B-1049 Brussels - Belgium. Tel. (32-2) 299 11 11

Bureau: BU 5 4/7. Direct line (32-2) 2992205.  Fax (32-2) 2991105 

E-mail: mogens-peter.carl@ec.europa.eu
The European Community has always paid special attention to the Aarhus Convention, taking the view that, as indicated in its article 1, it contributes significantly to the protection of the right of every person of present and future generations to live in an environment adequate to his or her health and well-being.  The importance attached to this Convention is evidenced by the Community’s having actively participated in its preparation, having appended its signature, accompanied by a declaration, on 25 June 1998 and having approved it on 17 February 2005.  

The European Community had already adopted legislative measures in the areas covered by the Aarhus Convention when the negotiations leading to its preparation first began.  Nevertheless, in order to be able to accede to the Convention it had to adapt its legislation so as to make it consistent with the provisions of the Convention itself.

· Compliance with the provisions concerning public access to information and the correlative access to justice was ensured by the adoption of Directive of the European Parliament and the Council 2003/4/EC of 28 January 2003,
 which expressly repealed the previous legislation (namely, Council Directive 90/313/EEC of 7 June 1990).

· With regard to public participation in the decision-making process and the correlative access to justice, two existing legislative instruments were concerned: Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment
 and Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control.
  In the case of these instruments it was considered appropriate to amend or add aspects concerning public participation. Moreover, although certain principles relating to public participation were already envisaged in these directives, they were not totally consistent with the provisions of the Convention. Accordingly, Directive of the European Parliament and of the Council 2003/35/EC of 26 May 2003
 was adopted. 

Questions 1- 2- 3

Through these questions clarification is requested concerning the procedures and legal instruments used by the European Community to meet, within its legal system, the requirements of articles 6 (Public participation in decisions on specific activities) and 9, paragraph 2 (Access to justice) of the Aarhus Convention. It seems appropriate to combine the answers to these first three questions in a single reply.

Adaptation of Community law to the Aarhus Convention through Directive 2003/35/EC 
The preamble to this Directive and its Article 1 clearly reflect the intention of the Community legislature to ensure, through this measure, compliance with the Aarhus Convention. With a view to making the amendments more readily understandable, the consolidated versions of Directives 85/337/EEC and 96/61/EC, in French and English, are annexed to this document.
Every legal system should be considered as a whole, by examining its constituent legal provisions and defining the links between these different norms. Though they differ in scope,  Directives 85/337/EEC and 96/61/EC contribute to the attainment, at different stages, of identical objectives and, in particular, through a healthier environment to a better quality of life.

The amended Council Directive of 27 June 1985 

The Council Directive of 27 June 1985 concerns the assessment of the environmental impact of those public and private projects which are likely to have significant effects on the environment.  Member States must adopt the measures necessary to ensure that, before consent is given, projects likely to have significant effects on the environment by virtue, inter alia, of their nature, size or location are made subject to a requirement for development consent and an assessment with regard to their effects. This assessment may be integrated into existing procedures for consent or, failing that, into other procedures or into procedures to be established to comply with the aims of the Directive. It is only in exceptional cases that Member States may exempt a specific project, in whole or in part, from the provisions of the Directive. In such cases, a special procedure, which always provides for public participation, must be followed (Article 2(3) of the Directive, as amended by Directives 97/11/EC and 2003/35/EC). 

· Activities covered

Projects listed in Annex I to the Directive must, in any case, be made subject to an assessment in accordance with Articles 5 to 10 (Article 4.1 of the Directive). For projects listed in Annex II to the Directive, the Member States determine, through a case-by-case examination or thresholds or criteria set by the Member State, whether the project should be made subject to an assessment (Article 4(2) of the Directive). As distinct from Annex I to the Aarhus Convention, Annex II to the Directive does not provide for thresholds for the projects concerned which, incidentally, are much more numerous and cover more areas. 

By combining Annexes I and II of the Directive, almost perfect correspondence with the list of activities in Annex I to the Aarhus Convention can be achieved. In support of this assertion one might mention, for example, the following two cases:

· Coke ovens - mentioned in the fourth indent of paragraph 1 of Annex I to the Aarhus Convention - do not feature in Annex I to Directive 85/337/EEC, but they are cited in paragraph 5(a) of Annex II to the Directive. 

· Paragraph 4 of Annex I to the Directive mentions only “integrated works for the initial smelting of cast-iron and steel and installations for the production of non-ferrous crude metals from ore, concentrates or secondary raw materials by metallurgical, chemical or electrolytic processes”. However, all the activities specified in paragraph 2 of Annex I to the Aarhus Convention “Production and processing of metals” are included in paragraph 4 of Annex II “Production and processing of metals” of the Directive, which uses the same text as Annex I to the Aarhus Convention but without any threshold. In fact, it is for the Member States of the European Community, in compliance with Article 4(2) of the Directive, to give full effect to both the Directive and the Aarhus Convention. 

It is only in the cases mentioned in paragraphs 4(g) and 19, last indent (Installations for the production of carbon or electrographite by means of incineration or graphitization)
 of Annex I to the Aarhus Convention that Annexes I and II of Directive 85/337/EEC, as amended, make no express provision. However, it may well be that these activities are included, by interpretation, in other activities mentioned in Annexes I and II to the Directive, in particular under the chemical industry.

· Public participation

Through Directive 2003/35/EC, public participation has been guaranteed thanks to the addition to Article 6 of the Directive of 27 June 1985 of paragraphs 2 to 6 inclusive. Although there is no need, in the present context, to reproduce these additions in full, it should be noted that according to paragraph 2: “The public shall be informed, whether by public notices or other appropriate means …, of the following matters early in the environmental decision-making procedures referred to in Article 2(2) and, at the latest, as soon as information can reasonably be provided: …”, while according to paragraph 4: “The public concerned shall be given early and effective opportunities to participate in the environmental decision-making procedures referred to in Article 2(2) and shall, for that purpose, be entitled to express comments and opinions when all options are open … “.

Thus, under the Community legal system, the public participation required by article 6, paragraph 1 (a) and (b), is ensured during the assessment of the environmental effects of public and private projects carried out pursuant to Article 4(1) and (2) of the Directive. 

Paragraph 2 entrusts to the Member States the more specific determination of Annex II projects likely to have a significant effect on the environment which are to be made subject to assessment. This paragraph 2 is intended to give effect, on the one hand, to article 6, paragraph 1 (a) of the Aarhus Convention to the extent that these projects are not included in Annex I to the Directive and, on the other hand, to article 6, paragraph 1 (b). Moreover, in applying paragraph 2 of the Directive, Member States of the European Community must duly take into account the obligations stemming from the Aarhus Convention which form part of the Community legal system by reason of the approval of the Convention by the Community. 

Moreover, all the Member States of the European Community (except for Ireland) are themselves parties to the Aarhus Convention. Hence, in parallel with their obligations under the EC Treaty, they are obliged by their own legal system to give effect to it.

The aspect relating to access to justice (article 9, paragraph 2 of the Aarhus Convention), as envisaged in this Directive, is addressed together with the Directive of 24 September 1996, on page 5 below.

Amended Council Directive of 24 September 1996
The purpose of the Council Directive of 24 September 1996 is to achieve integrated prevention and control of pollution arising from the activities listed in Annex I to the Directive itself. It lays down measures designed to prevent or, where that is not practicable, to reduce emissions in the air, water and land from these activities, including measures concerning waste, in order to achieve a high level of protection of the environment taken as a whole, without prejudice to Directive 85/337/EEC and other relevant Community provisions. The Directive draws a distinction between new and existing installations. With respect to the former, no new installation may be operated without a permit issued in accordance with the Directive, while with respect to existing installations transitional measures are specified in Article 5(1). A periodical reconsideration of the permit conditions by the Member States is envisaged in the Directive itself, and that reconsideration is mandatory if certain conditions are fulfilled. 

· Activities covered

The categories of industrial activity covered  - and featuring in Annex I – are consistent with the list of activities mentioned in article 6, paragraph 1(a) of the Aarhus Convention. In many respects, the wording used in Annex I to the Directive is identical to that of Annex I to the Aarhus Convention. However, it should be noted that the activities relating to the construction of infrastructure did not have to form part of the Annex to the Directive which is concerned with industrial installations. Thus, items 6 (waste-water treatment plants), 8 (construction of railway lines, motorways and express roads), 9 (inland waterways), 10 (groundwater abstraction), 11 (hydraulic engineering works), 13 (dams), and 14 (pipelines for the transport of gas, oil or chemicals) of Annex I to the Aarhus Convention are not included in Annex I to the Directive. Moreover, within the European Union context, the operation of nuclear power plants and other nuclear energy-related installations is subject to the provisions of the EURATOM Treaty and not to those of the Treaty Establishing the European Community (EC). Directive 96/61/EC, adopted on a legal basis deriving from the EC Treaty, could not govern the exploitation of nuclear energy. All these activities not included in Directive 96/61/EC do, nevertheless, feature in Directive 85/337/EEC, as amended.

· Public participation

Directive 2003/35/EC ensured access to information and public participation by amending Article 15. Although there is no need in this context to reproduce these amendments in full, it should be noted that paragraph 1 states: “Member States shall ensure that the public concerned are given early and effective opportunities to participate in the procedure …”. 

The positive law of the European Community is to be understood as follows. No public or private project covered by Directive 85/337/EEC may be carried out without the granting of a permit by the competent authority and, in addition, no new installation
 may be operated without a permit in conformity with Directive 96/61/EC.  In other words, in particular for the physical construction of buildings and other necessary works, a preliminary assessment of the environmental impact must be made. Another new permit will be required to operate the installation. There is provision for public participation in each of these permitting procedures.

This interpretation has a textual basis in Article 2(2a) of Directive 85/337/EEC, as amended by Directive 97/11/EC: “Member States may provide for a single procedure in order to fulfil the requirements of this Directive (i.e. 85/337/EEC) and the requirements of Council Directive 96/61/EC of 24 September 1996 on integrated pollution prevention and control”. As a simplification measure, the Community legislature chose to give Member States the right to bring together, under a single procedure, the review of all the requirements of these directives. For the Member States, this is a right and not an obligation, so that two procedures, leading to two different permits, may co-exist, each governed by the above-mentioned provisions. If a Member State were to avail itself of the right to a single procedure, the public participation process would have to be initiated early in the environmental decision-making procedures, and at the latest as soon as information could reasonably be provided, in accordance with Article 6(2) of Directive 85/337/EEC, as amended. 

As for access to justice, as envisaged in article 9, paragraph.2 of the Aarhus Convention, Directive 2003/35 added an Article 10a and an Article 15a to Directives 85/337/EEC and 96/61/EC, respectively. The wording of these articles is very similar to that used in the Convention itself.  Thus, access to justice was ensured for any decision, act or omission subject to the public participation provisions.

This approach is entirely consistent with the Guide to the implementation of the Convention. In “The Aarhus Convention: An Implementation Guide”,
 in the general commentary on article 6 it is explained that: “Article 6 concerns public participation in decision-making by public authorities on whether to permit or license specific activities. It does not require a licensing or permitting procedure to be established, but once such a procedure is established, the public participation requirements of Article 6 must be implemented as part of it. In every country, however, some governments are required to engage in the kinds of activities that are covered in Annex I to the Convention” (page 89). “One way to implement the Convention is to have a single procedure to cover the public participation requirements triggered by both parts of article 6, paragraph 1. Thus, if the public participation requirements for activities listed in the annex are met by carrying out an EIA, the law could provide that the triggering of requirements under article 6, paragraph 1 (b) would trigger an EIA. It would also be possible to implement article 6 by establishing level of EIA and by determining their applicability based on factors such as significance. This would ensure that the most significant problems get the most attention” (page 92).

In this same document, in the commentary specifically relating to article 6, paragraph 1, it is indicated that: “Paragraph 1 as a whole has been drafted with reference to Article 2(1) of the EIA Directive, its Annexes, and Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention” (page 92) and “These provisions might indicate that in the Convention, even though it does not expressly use the term ‘case by case’ as it does in the following subparagraph, assumes that determinations under subparagraph (b) will be done case by case. By way of comparison, the EC Directive on EIA establishes a mandatory list for EIA, and a list of activities requiring screening. The screening may be done case by case, or according to thresholds or criteria, or both (Dir. 85/337/EEC as amended, Art. 4, para. 2)” (page 93). Moreover, the commentary on Annex I states that: “Otherwise, the characteristics of the projects are very similar in Annexes I and II to the Directive on EIA and in Annex I to the Aarhus Convention” (page 164).

	Therefore the answer to the first three questions should be as follows:

Directives 85/337/EC and 96/61/EC, as amended, contribute to the attainment, at different stages, of identical environmental protection objectives. Thus, in the positive law of the European Community, each contributes, at its own level and in a complementary way, to the implementation of articles 6, paragraph 1 (a) and (b) and  9, paragraph 2 of the Aarhus Convention. 




Question 4
This question asks whether the European Commission considers that all options and solutions can be considered to be open, in the sense of article 6, paragraph 4 of the Aarhus Convention, when, in the context of a permitting process under the terms of Directive 96/61/EC, the installation in question has already been constructed.

This provides an opportunity for further clarification of the scope of, and the relationship between, Directives 85/337/EEC and 96/61/EC. 

In fact, any project contemplated by Directive 85/337/EEC - which covers both the activities listed in Annex I to the Aarhus Convention and those concerned by article 6, paragraph 1 (b) - must be made subject to an environmental impact assessment. This procedure presupposes the provision by the developer (i.e., the applicant for authorization or the public authority which initiates a project), in an appropriate form, of the information specified in Annex IV. The authorities likely to be concerned by the project by reason of their specific environmental responsibilities must be given an opportunity to express their opinion on the information supplied by the developer and on the request for development consent. The public is to be informed, whether by public notices or other appropriate means such as electronic media, where available, of the matters specified in Article 6(2) early in the environmental decision-making procedures and, at the latest, as soon as information can reasonably be provided. The subsequent public participation procedure is set out in paragraphs 3 to 6 inclusive.

The developer cannot begin to carry out the work required by the project in question until he has received permission from the competent authority, in which case he must comply with any conditions attached to the decision. 

To be able to operate an installation - already constructed in accordance with Directive 85/337/EEC - a new permit is required under the terms of Directive 96/61/EC. The permit application must contain the particulars specified in Article 6 of the latter Directive and public participation must be ensured under its Article 15. The installation may not be operated unless the competent authority has granted the necessary permit, subject, where appropriate, to conditions.

Thus, two permitting procedures, each providing for public participation, are required: one relating to the physical realization of the public or private project and the other to the operation of the installation concerned. Activities relating to infrastructure, nuclear power stations and nuclear energy
 – which are not covered by Directive 96/61/EC – are subject only to the permit provided for by Directive 85/337/EEC.

As explained in the preceding reply, Member States may establish a single procedure to fulfil the requirements of both directives.

This approach is entirely consistent with the Guide to the implementation of the Convention. In "The Aarhus Convention: An Implementation Guide", the commentary on article 6, paragraph 4, states: "For example, a permit to fill a wetland may be ancillary to the construction of a factory, but the permitting procedure for the factory might not provide an opportunity to receive public comments on that aspect of the project. In that case, article 6, paragraph 4 , might be interpreted to require public participation in the separate decision on the filling of the wetland, because to do otherwise would be to delay public participation to a point when it could no longer be effective" (page 102).

	The reply to the fourth question should therefore be as follows:

In the case of a permitting procedure under the terms of Directive 96/61/EC in which the building for the installation has already been constructed, compliance with article 6, paragraph 4 of the Aarhus Convention is ensured by public participation under the terms of Directive 85/337/EEC. In fact, at the time when public participation concerning the EIA took place all options and solutions were open. 




Question 5

This questions asks how the requirements of article 6, paragraph 2 of the Aarhus Convention, and in particular that for informing the public in an “adequate, timely and effective manner”, are fulfilled.

Directive 2003/35/EC introduced, into Directives 85/337/EEC and 96/61/EC, a whole series of provisions concerning public participation. 

More particularly, where Directive 85/337/EEC is concerned, these provisions include Article 1(2), second part, and (4), Article 2(3), second part, Article 6(2) to (6), Article 7(2), (3), and (5), and Articles 9 and 10a. It is Article 6, in particular, that relates to the clarification sought.  Thus, it is stated that “the public shall be informed, whether by public notices or other appropriate means such as electronic media, where available …”, and that “the detailed arrangements for informing the public (for example by bill posting within a certain radius or publication in local newspapers) and for consulting the public concerned (for example by written submissions or by way of a public inquiry) shall be determined by the Member States” (Art. 6(5)). Moreover, it is stipulated in paragraph 2 and paragraph 4 that: "The public shall be informed, whether by public notices or other appropriate means …, of the following matters early in the environmental decision-making procedures referred to in Article 2(2) and, at the latest, as soon as information can reasonably be provided: …” (paragraph 2) -  "The public concerned shall be given early and effective opportunities to participate in the environmental decision-making procedures referred to in Article 2(2) and shall, for that purpose, be entitled to express comments and opinions when all options are open …” (paragraph 4). Article 10a deals with access to justice in subjecta materia.

In the case of Directive 96/61/EC, the provisions more particularly include Article 2, addition to item 10 and items 13 and 14, Article 6(1), last indent, Article 15(1) and (5), Article 15a, Article 17, and Annex V. It is specifically Article 15(1) and Annex V that address the aspects mentioned in the question. The language used is very similar to that of the amendments to Directive 85/337/EEC mentioned above.

The consolidated versions of these directives, in French and English, annexed to this document, will give a clearer understanding of both the provisions relating to public participation and the structures envisaged.

	The reply to the fifth question should therefore be as follows:

The obligations under article 6, paragraph 2 of the Aarhus Convention, and in particular the requirement for informing the public in an “adequate, timely and effective manner”, are fully respected in the European Community legislation.




Question 6

This question relates to compliance with the requirements of article 6, paragraph 7 of the Aarhus Convention, and in particular the fact that procedures for public participation must allow the public to submit any comments, information, analyses or opinions that it considers relevant, whereas Article 6(4) of Directive 85/337/EEC and Annex V, point 3 to Directive 96/61/EC refer to the public concerned.

It would seem appropriate to subject article 6 of the Aarhus Convention to a brief analysis. According to its paragraph 2, “the public concerned shall be informed … in an adequate, timely and effective manner …” (emphasis added). Paragraph 3  states: “the public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above…” (emphasis added). Paragraph 5 calls on the Parties to the Convention to “encourage prospective applicants to identify the public concerned, to enter into discussions (Fr.: with it, i.e. with the public concerned) and to provide information (Fr.:  inform it) regarding the objectives of their application before applying for a permit” (emphasis added). Its paragraph 6 requires the competent authorities “to give the public concerned access for examination, upon request … to all information relevant …” (emphasis added). Paragraph 7 indicates that procedures for public participation shall allow the public to submit any information, analyses or opinions that it considers relevant.

Thus, it is the public concerned
 that has to be informed in an adequate, timely and effective manner, that has, if possible, to be identified by the applicant for a permit, and that has to be able to examine, upon request, the information available. There is no obligation toward the public in general. Thus, it is difficult to see why the public in general, which, according to this article, has no effective right to be informed or consulted, should be given the right to participate in the process.  The rights to information and consultation appear to be essential to effective participation in the procedure. Moreover, it is those who are likely to be affected by the activity in question who will have the greater interest and will be able, considering also their greater familiarity with the problem, to make a more cogent contribution, an interpretation that is also consistent with the objective and economy of the Convention. Consequently, the obligations stemming from article 6, paragraph 7 of the Aarhus Convention are reflected in the European Community legislation in a manner consistent with both the letter and the spirit of the Convention itself.

The Commission has taken note of the information provided in the document “The Aarhus Convention: An Implementation Guide”, in the commentary on article 6, paragraph 7, on page 108.

However this may be, Article 6(2) of Directive 85/337/EEC refers to the public in general and not to the public concerned. The purpose of this article is to give effect to article 6, paragraph 2 of the Aarhus Convention which, for its part, refers only to the public concerned.  In the words of the Directive (paragraph 2 (c)), the public is to be informed of “details of the competent authorities responsible for taking the decision, those from which relevant information can be obtained, those to which comments or questions can be submitted, and details of the time schedule for transmitting comments or questions” (emphasis added). The procedure laid down goes beyond the requirements of the Aarhus Convention.  Moreover, it is true that Article 6(6) states that “Reasonable time-frames for the different phases shall be provided, allowing sufficient time for informing the public and for the public concerned to prepare and participate effectively in environmental decision-making subject to the provisions of this Article” (emphasis added). Nevertheless, it appears, on the basis of both a systematic interpretation and the practice followed, that the public in general - adequately informed and with access to the necessary information – can also submit comments and ask questions.

� This Directive was published in the Official Journal, L 41 of 14 February 2003, page 26. 





� This Directive was amended by Directive 97/11/EC of 3 March 1997. They were published in the Official Journal, L 175  of 5 July 1985, page 40, and L 73, page 5, respectively.





� This Directive was published in the Official Journal,  L 257 of 10 October 1996, page 26. 





� This Directive was published in the Official Journal, L 156 of 25 June 2003, page 17.





�  However, this activity appears in Directive 96/61/EC at Annex I, item 6.8.


� As explained, activities relating to infrastructure and the exploitation of nuclear power stations and nuclear energy are not covered by Directive 96/61/EC, but are affected by Directive 85/337/EEC.


� Economic Commission for Europe, The Aarhus Convention: An Implementation Guide, United Nations New York and Geneva, 2000. ECE/CEP/72


� See also commentary on Directive 96/61/EC and Annex I to the Aarhus Convention, ibidem, page 164.


� The EURATOM Treaty lays down specific rules for the operation of nuclear power stations and nuclear energy-related installations.


� The term “public concerned” is thus defined in the sense of article 2, paragraph 5 of the Aarhus Convention: “the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest”.
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