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United Nations 

Economic Commission for Europe

Att. Mr. Jeremy Wates
Bureau 332

Palais des Nations

CH-1211 Geneve

SWITZERLAND
Vienna, on 30.10.2006

06018 / US/BS / 24.doc
RE: 
Communication to the AARHUS Convention Compliance Committee concerning Compliance by the European Community with the Convention in relation to the EC Council Directives 85/337/EC and 96/61/EC as amended by Council Directive 2003/35/EC (Ref. ACCC/C/2006/17)
Dear Mr. Wates,

Referring to your letter of August 11th, 2006 we answer your questions on behalf of the Correspondent, the Kazokiskes community.
General remarks:

Before answering your questions in detail we would like to make some general remarks. 

In our opinion Article 6, chapter 1, lit.e of the AARHUS Convention concerns all decisions, on whether to permit proposed activities listed in Annex I of the AARHUS Convention.
In this respect for a specific activity several permissions might be required, therefore there might be several decisions to permit an activity and consequently several decisions to which Article 6 of the AARHUS Convention applies. 
For example in respect of an activity listed in Annex I of the AARHUS Convention there might be one permission necessary in respect of the location of the activity, a further permission might be requested from another authority in respect of the water used for the installation or the pollution of the water caused by the activity, another permission might be required in respect of the air pollution caused by the activity, etc. Most legal systems do not have an efficient “one stop and go” administrative system, but especially for installations with a serious effect on the environment, several different permission might be required from different authorities in order to be able to carry out an activity as listed in Annex I of the AARHUS Convention. 
In such cases, where several permission are required, it would not be sufficient and in line with the AARHUS Convention to grant public participation and especially also access to justice according to Article 9 only in respect of one permission respectively only in respect of the first permission issued. This would be contradicting to the wording of Article 6 of the AARHUS Convention, which states that “each party shall apply the provisions of this Article with respect to decisions, on whether to permit  proposed activities listed in Annex I”.

The Convention mentions “decisions” therefore the plural. The Convention does not constitute that regarding an activity as listed in Annex I the principal of public participation is only granted for one single permission/decision. 
To reach the goals and aims of the AARHUS Convention it is necessary to grant public participation and access to justice as foreseen by the AARHUS Convention in respect of all decisions permitting an activity listed in Annex I. As mentioned above decisions/permits might cover different topics, which are relevant in respect of environmental pollution and danger to the public concerned. 
Therefore if there was already public participation granted regarding one decision concerning an activity/installation this does not mean that the right of the public concerned to participate in the decision making procedure is exhausted for this installation/project and that the public concerned is excluded, if further permissions are needed for the same activity/project. 
This is especially important if the different decisions cover different topics. The IPPC decision according to the directive 96/61/EC concerns the question, if the best available technology is used to reduce negative effects on the environment. As this decision concerns the actual technology used, it is of high importance for the public concerned. Therefore the decision to issue an IPPC permission is certainly a decision in respect of Article 6 of the AARHUS Convention irrespective if already other decisions in respect of the same installation were issued, for example a decision on the location of a proposed activity. 
Based on this the general remarks we answer your questions in your correspondence of August 11th, 2006 in detail as following: 
1.) Whether in your view the IPPC procedure under directive 96/61/EC is the only procedure required by Community law to meet the obligations  under Article 6 and Article 9, para. 2 of the AARHUS Convention? 

As you know the European Community amended with directive 2003/35/EC, directive 96/61/EC (IPPC) and directive 85/337/EC (EIA). 

In the preamble of directive 2003/35/EC it is stated that the intention of this directive is to implement the AARHUS Convention and that it is therefore necessary to amend both directive 85/337/EC and directive 96/61/EC. Therefore the European legislator was of the opinion that public participation as required by the AARHUS Convention has to be granted in respect of both procedures (environmental impact assessment and IPPC) in order to meet the obligations under Article 6 and Article 9, para. 2 of the AARHUS Convention. 
It would have not been sufficient, if the European Community would have just amended directive 96/61/EC to meet the requirements of the AARHUS Convention or only directive 85/337/EC. 
The reason therefore is that these directives do not have the same scope in respect of the installations/activities subject to these directives and even if an activity/installation is subject to both directives, different aspects of an activity/installation are concerned. 

Therefore the IPPC directive is not the only procedure required by community law to meet the obligations under Art. 6 and 9, para. 2 of the AARHUS Convention. The procedure on environmental impact assessment according to directive 85/337/EC is also supposed to meet the obligations under the AARHUS Convention, but this does not mean, that public participation as required by the AARHUS Convention is not required anymore in the procedure regarding the issuing of an IPPC permission.
It is important to notice that directive 85/337/EC (EIA directive) according to Article 4, para. 2 in connection with Annex 2 requests for most activities only an environmental impact assessment report, if a member state considers this as appropriate. Directive 85/337/EC gives discretion to the member states to define certain types of projects being subject to an environmental impact assessment.
Of course most activities falling into the scope of directive 96/61/EC are also mentioned in Annex 2 of directive 85/337/EC, but it depends on the national criteria, if for those installation/projects, for which an IPPC permission is required, also an environmental impact assessment report is required. 
Therefore there are projects, for which an IPPC permission is required, because of the criteria/ limits set up by the European Commission, for example for landfills, if the landfill has a capacity of more than 10 tons per day or a total capacity of more than 25.000 tons, but not necessarily it is required that for these landfills also an environmental impact assessment report is necessary. 
According to directive 85/337/EC this depends on the national threshold/criteria. These national thresholds might be higher than those established by the European Union legislator regarding the IPPC directive. Therefore it might be that for a landfill an IPPC permission is required, but no environmental impact report. 
In case there is no environmental impact report for an activity subject to the AARHUS Convention and therefore there was no public participation in respect of the environmental impact report, then the IPPC procedure has to provide the required public participation and cover all topics in respect of the public participation as foreseen by the AARHUS Convention, for example as required by Art. 6, chapter 6, lit.e of the AARHUS Convention a to the public available outline of the main alternatives studied by the applicant. 
Further more the aspects considered or evaluated in the frame of an environmental impact assessment report and those relevant regarding an IPPC permission are different. 

According to Article 3 of directive 85/337/EC the environmental impact assessment will identify and describe and assess in a proper manner in the light of each individual case and in accordance with the Article 4 to 11 of this directive, direct and indirect effects of a project on the following factors: human beings, fauna and flora, soil, water, air, climate and the landscape, the interaction between the factors mentioned in the first and second indents, material assets and the cultural heritage. 

In the frame of an environmental impact assessment the applicant has also to provide a description of the measures envisaged to prevent or reduce and if possible offset any significant adverse effects of the environment (Annex 3, point 5, directive 85/337/EC). 

But the main focus of the environmental impact assessment is the effect on the environment. 
The main point of the IPPC directive is that the member states of the European Community have to ensure that all the appropriate preventive measures are taken against pollution in particular have to ensure the application of the best available technology in order to reduce negative environmental effects. Therefore the main scope of the environmental impact assessment report is the effect on the environment as such and the main scope of the IPPC directive is the technology used and the question, if this is the best available technology. 
For example in respect of the landfill in Kazokiskes, which is the reason for this communication to the AARHUS Convention, the environmental impact assessment report prepared, did not cover at all the question, if the best available technology is used. 
Having the above mentioned in mind we answer your question as following:

In our view the IPPC procedure under directive 96/61/EC regarding most activities falling within directive 96/61/EC is not the only procedure required by Community law to meet the obligations under Article 6 and Article 9, para. 2 of the AARHUS Convention, because for most of these installations also a procedure on carrying out an environmental impact report according to directive 85/337/EC is necessary, as amended by directive 2003/35/EC, which also foresees public participation in accordance with the AARHUS Convention. 

But for the European Community to meet the obligations under Article 6 and Article 9, para. 2 of the AARHUS Convention it is necessary that for both procedures, the procedure according to directive 85/337/EC on establishing an environmental impact report and the procedure according to directive 96/61/EC on issuing an IPPC permission, public participation as required by the AARHUS Convention is granted. 
The reason therefore is that the establishment and assessment of the environmental report has a different scope as the IPPC procedure respectively the IPPC permission. As mentioned in our general remarks the AARHUS Convention requires for every decision permitting an activity falling under Annex I of the AARHUS Convention to grant public participation, although if for an activity/project several permissions are required.
Although for most activities the IPPC procedure is not the only procedure required by the European Community to meet the obligations under the AARHUS Convention in case there are several decisions by the national authorities required for the construction and operation of an installation, in this case in order to fulfil the obligations of the AARHUS Convention for every procedure regarding every decision to permit a proposed activity the obligations under the AARHUS Convention have to be fulfilled. 

The praxis of the member states of the European Community shows that it is very common that for an activity as mentioned in Annex I of the AARHUS Convention several permissions are necessary. Especially the example of Kazokiskes in Lithuania shows that several decisions are necessary. The Lithuanian authorities in respect of the landfill in Kazokiskes already took in the year 2002 a decisions permitting the indented landfill.
Evidence: Information of the Ministry of Environment of the Republic of Lithuania of 

                 June 12th, 2002 







  Annex 8
At this time the technical details of the landfill were not even known as the project itself was not even fully established. The Lithuanian authorities do not dispute that for the operation of the landfill in Kazokiskes an IPPC permission is required. Therefore the Lithuanian authorities confirm that there is another decision of the authorities needed to permit the landfill, which is the IPPC permission. As the IPPC permission is a decision to permit the landfill, the IPPC permission is a decision in the sense of Article 6 of the AARHUS Convention and therefore public participation and access to justice as guaranteed by the AARHUS Convention has to be granted. 
It would not been in line with the AARHUS Convention to argue – as the Lithuanian authorities do – that public participation was provided in the year 2002 and that therefore no further public participation in respect of a later decisions is necessary. This would be especially not in line with the AARHUS Convention as in the year 2002 no sufficient information on the details of the planed landfill were available to the public. 
2.) In the communication you maintain that while the Convention requests public participation to take  place prior to the commencement of the construction of the landfill, the European Commission (and the Lithuanian authorities) take the view that the IPPC permitting process may take place after the construction is completed but before operation. Do you consider it necessary for the IPPC permit to be required before the construction commences or, alternatively, would you consider another procedure to be appropriate to ensure public participation?

. 
First of all, as already mentioned in our communication, we consider it necessary for the IPPC procedure to be in line with the AARHUS Convention that it is commenced before the construction of an installation. 
We do not see another procedure as appropriate to ensure public participation. The reason therefore is – as already mentioned above – that the IPPC permit respectively the IPPC directive has a very specific scope, the requirement that in respect of an installation or activity the best available technology has to be used in order to avoid negative effects on the environment or humans. In case all relevant issues for the public concerned were already subject to a different procedure, for which public participation as foreseen by the AARHUS Convention was granted, then it might be that the IPPC permission respectively the procedure for issuing an IPPC permission could be carried out after construction as the public concerned anyhow had the chance to participate in an earlier procedure on all relevant questions. 
Therefore we answer your question as following:

If a different procedure then the IPPC procedure, for example an EIA procedure, according to directive 85/337/EC provides for public participation and if this procedure covers all aspects and issues relevant and important for the public concerned, especially also in respect of the technology used in order to avoid negative environmental effects or effects on humans, than – but only than – it could be that it would be in line with the AARHUS Convention to carry out the procedure on granting an IPPC permission after construction of an installation. But this would require that all important issues were subject to public participation before construction, so that only minor technical issues and details are left over for the IPPC procedure, especially if this concerns technical details, which can be amended without significant technical problems and costs after construction of the installation. 
Only under the above circumstances we consider that another procedure, especially the procedure on environmental impact assessment could ensure public participation before construction and only in this case it might be sufficient, if the IPPC permission respectively the procedure on issuing an IPPC permission takes place after construction.   
We would like again to refer to the landfill in Kazokiskes/Lithuania, which is the reason for this communication. 

There was no public participation regarding the technology used in respect of this landfill as the only public participation (which was also not carried out as required by the AARHUS Convention) took place in the year 2002, when no technical details of the landfill were known, as the project and the plans of the project were only drafted and finalized after the year 2002. 
The Lithuanian authorities never presented to the public, an outline of the alternatives studied to the landfill. The only alternatives which were mentioned by the Lithuanian authorities up till now was to establish the “same landfill” either in Kazokiskes or in another village, but there was never any information to the public regarding real alternatives to the landfill or results of studies of real alternatives, like modern waste treatment, especially waste sorting, recycling and waste incineration. 
Therefore especially regarding Kazokiskes there was no procedure at all, which provided an appropriate public participation. In the view of the Lithuanian authorities, but also the European Community the only permission, which is still required for the operation of the landfill in Kazokiskes is the IPPC permission. As till now on the relevant aspects regarding the landfill no public participation was possible at all, it is required that within the frame of the procedure to issue an IPPC permission public participation as required by the AARHUS Convention is provided.  

Therefore our answer is, it has to be ensured that the topic covered by the IPPC permission, if the best available technology is used or not, is decided after a procedure guaranteeing public participation as foreseen by the AARHUS Convention, before the construction of an installation starts. If the technology used was already subject to a different procedure with public participation, then it might be that it is sufficient that the IPPC permission is issued after construction. 
3.) If you consider another procedure to be appropriate to provide public participation, do you consider the EIA procedure under directive 85/337/EC as amended by directive 2003/35/EC as sufficient procedure providing for public participation “when all options are open and effective public participation can take place”?
We do not consider the EIA procedure as appropriate to substitute for public participation in respect of the IPPC procedure.. 

The reason therefore is – as already mentioned above – that the IPPC directive covers a very specific question, if the best available technology is used. This question or this issue is not necessarily covered by the EIA procedure. 

In respect of the procedure under directive 85/337/EC the EIA procedure it has to be noticed that this procedure does not foresee a specific decision. 
Article 2 of directive 85/337/EC foresees that member states shall adopt all measures necessary to ensure that, before consent is given, projects likely to have significant effects on the environment are made subject to an assessment with regards to their effects. 

The “consent” is defined by Article 1 as decision of the competent authority or authorities which entitles the developer to proceed with the project. 
Therefore – as mentioned above – directive 85/337/EC does not foresee a specific decision, but requests that an EIA report in accordance with the directive should be the base for the decision to proceed with the project. It is not defined by the directive, if there is one decision to proceed with the project or several different decisions are needed. 
Therefore the procedure under directive 85/337/EC can not be an appropriate procedure, to substitute for public participation regarding an IPPC permission, as this procedure does not foresee a specific decision to permit an activity listed in Annex I of the AARHUS Convention. The EIA procedure only requires that projects are subject to an assessment, but does not define a specific decision. But a specific decision is important, especially in respect of  Art. 9 of the AARHUS Convention, because this article grants the public concerned the right to take legal remedies against a decision in sense of Art. 6 of the AARHUS Convention. 
Regarding the relation between the EIA procedure and the IPPC procedure, the IPPC procedure might be the only permission needed to proceed with a project, therefore the IPPC permission might be the “consent” as defined in directive 85/337/EC. Therefore the EIA procedure cannot be a substitute for public participation to the IPPC procedure as the IPPC procedure might be the only procedure to give “consent” in the sense of directive 85/337/EC. 
The point of contact according to the AARHUS Convention regarding the application of the AARHUS Convention and therefore the right of the public concerned to participate in the decision making procedure is according to Art. 6 of the AARHUS Convention a “decision”. 
Because the directive on environmental impact assessment 85/337/EC does not foresee a specific decision, this directive by itself can not be sufficient to provide for public participation. Only an environmental impact assessment in connection with a specific decision can grant the public participation as provided by the AARHUS Convention. 
Therefore – as mentioned above – we do not consider the EIA procedure according to directive 85/337/EC as a sufficient procedure to grant public participation as the EIA procedure does not guarantee a single procedure or a single decision, which covers all relevant aspects. But as mentioned under question 2.) if in respect of an activity listed in Annex I of the AARHUS Convention, a different procedure covers all topics and issues, which are relevant for the public concerned and if regarding this procedure public participation is granted in respect of another decision not the IPPC permission then – but only then – the procedure under directive 85/337/EC in connection with a specific decision might be appropriate to provide for public participation. 
4.) Is the landfill referred to in the communication subject to such an EIA procedure?
The answer is clearly NO. 

An environmental impact assessment report was carried out by the Lithuanian authorities in the year 2002, according to national law. At this time Lithuania was not member of the European Union and therefore of course no procedure was carried out according to the EIA directive 85/337/EC as the obligation for carrying out such a procedure was not established for Lithuania. Furthermore no public participation as foreseen by the AARHUS Convention was granted to the public concerned on the base of national law. Especially there was not proper remedy or access to justice as required by Article 9 of the AARHUS Convention. 

Furthermore the environmental impact report and the information given to the public in the year 2002 under point “measures to prevent pollution or technology used “ were absolutely superficial, so that no proper assessment was possible. Further it was stated in the environmental impact report in the year 2002, that a gas collection system will be constructed, but there was no proper assessment on this technology respectively the effect of this technology and no comparison to other technologies, which might be more effective. 
The information given was extremely superficial. Most important the public concerned never received as required by the AARHUS Convention an outline of the main alternatives to the landfill studied. 
There was never an assessment, at least not made public available, on the question, why Lithuania is building a huge landfill (Kazokiskes is the biggest landfill in Lithuania and 8 more landfills of approximately 80% of the capacity of Kazokiskes are planned in Lithuania, instead of 3 or 4 incinerators for all of Lithuania) and is not like most other states trying to avoid landfills and to use modern waste management, like especially waste incineration, which has also the benefit of producing energy.

This is the reason, why we have to answer question 4.) clearly with NO. 
There was no proper EIA procedure, because a proper EIA procedure would request that with public participation, there is a proper analyses and a proper assessment on alternatives. 
Concrete on alternatives to a landfill. The only alternative which was mentioned in so called “environmental impact assessment report” of the year 2002 by the Lithuanian authorities was, if the landfill should be established in Kazokiskes or in another village. The only alternative analysed was regarding the location, but not regarding alternatives to a landfill. 
Just for this reason (besides all the other reasons) the EIA report was not in line with direcitve 85/337/EC (which at this time was also not required as Lithuania was not member of the European Union) and was also not in line with the AARHUS Convention, as Article 6, chapter 6, lit.e requires clearly that the competent authority gives the public concerned access to an outline on the main alternatives studied. 
In respect of a landfill of the size of Kazokikes it is for sure appropriate and required to study the question, if a waste incinerator (or an incinerator combined with a smaller landfill) would not be more appropriate. 
As this question, waste incinerator or landfill, was not subject of any procedure till now and was not subject to any public participation and as according to the Lithuanian authorities the only permission still needed to finally operate the Kazokiskes landfill is the IPPC permission, this issue has to be covered finally within the frame of the IPPC procedure. The communicants agree that it would have been much more appropriate to discuss this question in a proper way with public participation as foreseen by the AARHUS Convention much earlier in the frame of the general first decision on establishing the landfill. But this chance was missed by the Lithuanian authorities. 
5.) Is there in your opinion, any activity listed in Annex I to the AARHUS Convention which is not subject to an EIA requirement under directive 85/337/EC as amended by directive 2003/35/EC?

 We cannot fully answer this question, because – as already mentioned above – directive 85/337/EC foresees that for all activities in Annex II of the directive 85/337/EC an environmental impact report according to this directive is only necessary (Article 4 of this directive), if the member state decides so, respectively if the member state considers that the characteristics of a project requires so. 
Therefore the member states have the discretion to decide whether projects fall within the scope of directive 85/337/EC or not. 

As we do not have the information regarding all 25 EU member states, if they established the requirement by national law, that all activities listed in Annex I of the AARHUS Convention are subject to directive 85/337/EC, we cannot answer this question. But it is very likely that some activities falling within Annex I of the AARHUS Convention do not fall within the scope of the EIA directive. 
For example it is known to us, that for a cement factory no EIA procedure is required under Austrian law, although the production of cement clinker is listed in Annex I of the AARHUS Convention. 

In general it seems that the effect that the member states can decide, if an EIA procedure is necessary or not, causes problems. 
The European Commission already initiated legal procedures against Austria, Belgium, Czech Republic, Germany, Greece, Luxemburg, Malta, Netherlands and Poland for not probably implementing directive 85/337/EC.
For this Communication relevant regarding the landfill in Kazokiskes, with press release of October 7th, 2006 the European Commission informed to also initiate legal procedures against Hungary, Latvia, Slovenia and Lithuania for not probably implementing the EIA directive. 
Regarding Lithuania the Commission states that the provisions under Lithuanian law for determining, whether an EIA should be carried out, are too weak. Environmental significant projects may therefore escape having to undergo an EIA. Therefore it obvious that the national implementation of directive 85/337/EC by the EU member state is insufficient and therefore not for all activities listed in Annex I an EIA according to directive 86/337/EC is needed. 
Evidence: Press release of the European Commission of October 7th 2006 Annex 9

6.) Do you consider the EIA procedure required by directive 85/337/EC as amended by directive 2003/35/EC as being not in compliance with the AARHUS Convention, and particular with articles 6 and 9 of the Convention? If so, please explain as precisely as possible why you hold this view.

Scope of the directive:

As already mentioned above not necessarily for every activity listed in Annex I of the AARHUS Convention it might be required under directive 85/337/EC that the member state of the European Union carry out an environmental impact assessment. According to Art. 4 of directive 85/337/EC an environmental impact assessment for those activities/projects listed in Annex II of the directive is only necessary, if the member states decide so. Annex II listes for example pig rearing installations. Annex II does not provide certain criteria like how many places for production of pigs or how many places for poultry make an environmental impact report compulsory. As mentioned above this decision is left to the member states. Annex I. point 14 of the AARHUS Convention on the other hand requires that installations for the intensive rearing of poultry or pigs fall under the scope of the AARHUS Convention with more than 40.000 places of poultry or more than 2.000 places for pigs. 
Therefore in case a member state decides that it is only necessary regarding 3.000 places of pigs or 50.000 places of poultry to carry out an environmental impact assessment than directive 85/337/EC is not in line with the AARHUS Convention. 
Public participation regarding a procedure according to directive 85/337/EC does not substitute for public participation in the procedure on issuing an IPPC permission: 

But anyhow our communication to the AARHUS Convention does not concern that directive 85/337/EC is not in line with the AARHUS Convention but concerns the fact that the European Commission is of the opinion that it is in line with the AARHUS Convention or sufficient to carry out the IPPC procedure after construction of an installation. As mentioned in our communication we believe that this is not in line with the AARHUS Convention as this does not allow for an early and efficient public participation. 
As further mentioned above under certain circumstances a procedure according to directive 85/337/EC might provide for sufficient public participation and might lead to a situation, where public participation in respect of the IPPC procedure is not needed anymore before an installation is constructed to be in line with the AARHUS Convention. But directive 85/337/EC does not provide that in any case public participation in respect of an IPPC permission is not necessary anymore, because it was already granted within the environmental impact assessment.  
First of all, because it might easily be – as described above – that for an installation/activity an IPPC permission is required, but not an environmental impact assessment and second the IPPC permission most likely covers topics and issues, which are highly important for the public concerned and which were no subject of the environmental impact assessment report. Therefore – as mentioned above – it might be that for the public concerned a sufficient participation is provided within in the environmental impact assessment procedure, so that a regarding the IPPC procedure it is sufficient, to provide public participation after construction of the installation, but it is not guaranteed by directive 85/337/EC that this is true in any case. 

Especially also because directive 85/337/EC does not concern a specific decision. It might be that the IPPC permission is the only permission needed for a project. Further also directive 85/337/EC does not guarantee that public participation takes place when “all options are open”, as the EIA directive does not specify when “consent” has to be given, after or before construction. 

Regarding Kazokiskes there was no environmental impact assessment according to directive 85/337/EC as at this time Lithuania was not member of the European Union and the procedure did not cover all issues which are subject to the environmental impact assessment according to directive 85/337/EC or are subject to the AARHUS Convention. Especially within the so-called environmental impact assessment by the Lithuanian authorities in the year 2002 regarding Kazokiskes the information as provided by Art. 6, chapter 6 of the AARHUS Convention was not provided as there was no proper technical summary, no proper description of the negative effects and especially no outline of the main alternatives studied. 
Therefore we answer your questions as following:

We do not believe that in principal directive 85/337/EC is not in line with the AARHUS Convention, but it might be not in line with the AARHUS Convention, because it depends on  the member states to decide if an environmental impact assessment  is necessary or not. Further as directive 85/337/EC does not concern a specific permission and does not specify when this decision has to be taken, this directive does not guarantee for public participation when all options are open.

 But more important although directive 85/337/EC is in principal in line with the AARHUS Convention public participation regarding an environmental impact assessment does not necessarily in every case substitute or make a public participation in the procedure on issuing an IPPC permission unnecessary. 

7.) If, in your opinion, the EIA procedure is in compliance with the AARHUS Convention, do you consider its application in itself insufficient to meet the relevant obligations under Articles 6 and 9 of the AAHRUS Convention? In particular, does, in your opinion, the Convention require that the IPPC procedure also meets  the obligations under Articles 6 and 9 of the Convention when the EIA procedure has been carried out in accordance with these obligations?
In principal we already answered this question with our answers to the above questions. In our opinion there can be no doubt that the IPPC permit is a decision in the sense of Art. 6 of the AARHUS Convention. In our opinion for every decision in the sense of Art. 6 of the AARHUS Convention public participation has to be granted. Therefore also for the IPPC permission, irrespective if before public participation was granted in a different procedure, for example in respect of a decision based on an environmental impact assessment, which also provided for public participation. 

But as mentioned above it might be that it would be sufficient to meet the requirements of the Convention, if an IPPC permission is issued after construction of an installation and if public participation is granted only after the construction, but only if certain criteria are fulfilled. 

This is only the case, if the procedure on the environmental impact assessment provides for public participation as foreseen by the Convention and the procedure on the environmental impact assessment covers all issues and topics foreseen in Art. 6, chapter 6 of the Convention. 
Further it has to be granted that the IPPC procedure regarding the best available technology still allows for changes to the technique used. This as mentioned above was not the case in respect of the landfill in Kazokiskes/Lithuania. 

Furthermore regarding IPPC permissions the EIA procedure can only substitute the public participation in the IPPC procedure, if the EIA procedure covers in detail the technic used to avoid negative environmental effects. Only if this was subject to the EIA procedure than the EIA procedure might be sufficient to meet the obligations of the AARHUS Convention, although the IPPC permission and the procedure are carried out after construction of the installation. 

But to answer your questions differently, it is obvious that the European Community itself is convinced that public participation in the frame of the EIA procedure according directive 85/337EC by itself is not sufficient to meet the obligations of the AARHUS Convention, because if the European Community would have been of this opinion, the European Community would have only amended directive 85/337/EC in order to implement the AARHUS Convention, but not also directive 96/61/EC. Therefore the European Community itself considers it is necessary, that public participation is also granted in respect of the IPPC procedure. Therefore our answer is: We agree with the European Community that regarding both procedures public participation has to be granted in order to bring Community law in line with the AARHUS Convention. 
8.) Please explain in detail, which of the requirements of Article 6, paragraph 2, of the Convention are, in your opinion, insufficiently addressed in Directive 2003/35/EC? In particular, do you consider that the requirement to inform the public in an “adequate, timely and effective manner” is not reflected in the wording of the directive in relation to “timely and effective manner” but is reflected in relation to “adequate” manner?

I think there is a misunderstanding regarding our communication. We do not consider that the wording “timely and effective manner” is not sufficiently reflected in directive 2003/35/EC. But as mentioned in our communication public participation which is carried out after the construction of an installation is finalized, can not be effective. Therefore a public participation, which is conducted after construction of an installation is finalized, is not “adequate, timely and effective”. The wording of directive 2003/35/EC itself is not the problem, which we addressed in our communication. The problem is that directive 2003/35/EC was amending directive 96/61/EC on IPPC permission, but did not amend Art. 4, which states that the member state shall take the necessary measures to ensure that no new installation is “operated” without a permit. 
In our opinion to be in line with AARHUS Convention in respect of an early and efficient public participation directive 2003/35/EC to properly implement the AARHUS Convention should have also amended Art. 4 of directive 96/61/EC to provide after amendment: “Member states shall take the necessary measures to ensure that no new installation is constructed and operated without a permit”. 
Because if it is possible to construct an installation, for which an IPPC permission is required without prior public participation and if it is possible to carry out public participation only after construction when the facts are established and are irreversible no efficient and early public participation is possible. 

Regarding directive 85/337/EC it is by directive 2003/35/EC also not ensured, that public participation takes place when all options are open. As this directive does not concern a specific decision and does not determine when “consent” has to be given, therefore when public participation has to be granted. 

9.) The communication also alleges general failures to implement Art. 9 of the Convention. Please explain in detail what precisely in directive 2003/35/EC, or the Commission’s interpretation of it, you consider to fail to fully implement Art. 9 and for what reason (e.g. whether it is because you consider access to justice in relation to IPPC permit issued upon completion of construction as not effective and timely; or because, in your opinion, discretion to determine at what stage the decisions, acts or omissions may be challenged which the directive allows the member state may lead to non-compliance with the Convention?).


Art. 9 of the Convention provide in chapter 4 that the procedures referred to in para. 1 and 3 (the remedies against decisions to permit an activity) shall provide adequate and effective remedies, including injunction relieve as appropriate and be fair, adequate, timely and not prohibitively expensive.
As already mentioned in our communication we are convinced that a legal remedy, which is only provided after the construction, especially a very expensive construction was finalized is not effective in the sense of Art. 9, chapter 4 of the AARHUS Convention. 
The reason therefore is that it is unlikely that after construction a court will declare a project/very expensive installation as not permissible because if the construction was finished and its operation would not be allowed, this would constitute a waste of public funds. Therefore just by common sense it is not effective to provide the public concerned with a remedy against an installation/project after all the expenses for a project were spent already after the project is finalized. 

As mentioned above under question 8.) we do not consider the wording of directive 2003/35/EC not in line with the AARHUS Convention, but directive 2003/35/EC amending directive 96/61/EC failed to also amend Art. 4 of directive 96/61/EC. Because Art. 4 states that the member states shall ensure that no new installation is operated without a permit, which leaves space for the interpretation (as the European Commission does) that it is allowed to build an installation and carry out the procedure on issuing the IPPC permission only after construction, but before operation. To bring directive 96/61/EC in line with the AARHUS Convention directive 2003/35/EC was required to amend Art. 4 of directive 96/61/EC in that way that the member states shall take the necessary measures that no new installation is constructed and operated without a permit. 

Further directive 2003/35/EC fails to implement Art. 9 of the AARHUS Convention into European Community law permissions as Art. 9, chapter 4 of the Convention requires to provide the public concerned with effective remedies including injunctive relieve.
Directive 2003/35/EC amended directive 96/61/EC, which now states that the public concerned shall have access to a review procedure before a court of law or another independent impartial body, but it does not state that this legal remedy has to be effective and does not provide for injunctive relieve as required. 

10.) The communication primarily refers to directive 2003/35/EC amending both IPPC procedures and EIA procedures. Please specify clearly, for each of the claimed shortcomings of implementation of Articles 6 and 9, whether you consider them as existing in relation to both IPPC procedures and EIA procedures as amended by directive 2003/35/EC respectively. 
As already mentioned above the EIA procedure does not concern a “specific decision” or respectively a “specific permission”. Art. 2 just requires that the member states shall adopt all necessary steps to ensure that before consent is given for projects, which have significant effects on the environment, etc. the project was made subject to an assessment regarding to its effects. Art. 2 does not require when this consent has to been given, before construction of an installation or afterwards before operation starts. 
The same concerns directive 96/61/EC, which states in Art. 4 that the member states shall ensure that no new installation is “operated” without a permit. 

Therefore both directives as amended by directive 2003/35/EC do not regulate when the permission (consent) in the sense of these directives has to be given or when the procedure providing for public participation has to be carried out. As mentioned above the AARHUS Convention provides in Art. 6 and 9 (Art. 6, chapter 2) “shall be ...... informed on environmental decision making procedure, in an adequate, timely and effective manner”,  Art. 9 provides for “adequate and effective remedies including injunction relieve”. 
Art. 6, chapter 4 of the AARHUS Convention provides that each party shall provide for public participation “when all options are open and effective public participation can take place”. 
As directive 85/337/EC does not provide when public participation has to take place, therefore does not provide that public participation has to take place when all options are open (which in our opinion can be only before construction) and as directive 96/61/EC only requires that the permit is issued before operation of an installation (therefore according to European Commission it is sufficient, if the procedure is carried out after an installation is constructed) both directives as amended by directive 2003/35/EC fail to the implement the requirements of Art. 6 and 9 of the AARHUS Convention of an effective remedy respectively an effective public participation and especially the requirement of Art. 6, chapter 4 of the AARHUS Convention that public participation takes place when all options are open. 
11.) Do you consider a decision concerning financing (or co-financing) from public funding of any activities listed in Annex I as a “decision whether to permit a proposed activity” in the sense of Article 6, paragraph 1, of the AARHUS Convention?

The answer is YES.

A decision to finance an activity is automatically also a decision to permit an activity. Because a decision to finance an activity includes the decision to agree with an activity which furthermore includes automatically the decision to permit the activity which should be financed. 

Art. 1 of the Convention provides that each party shall guarantee the right of access to information, public participation in decision making and access to justice in environmental matters in accordance with the provisions of this Convention. This Article provides the obligation for each party of the Convention not to take any activities or not to support any project or activity which is not in line with the AARHUS Convention. 
Therefore in our opinion Art. 1 also includes the duty of every party of the Convention not to support in anyway, especially also not to finance any activity which is listed in Annex I, if there was no public participation and access to justice granted to the public concerned. Therefore in respect of this general obligation of all parties to respect and implement the Convention in Art. 1 of the Convention, the European Community was infringing the Convention by providing financial support to the landfill in Kazoksikes although no public participation was granted to the public concerned regarding this landfill as foreseen by the AARHUS Convention. 

In this respect it should be mentioned once more that never up till now although the construction of the landfill already started, the public concerned had the possibility to get information on the main alternatives studied by the Lithuanian authorities, especially there was no information provided to the public, why Lithuania decides to build a landfill of huge dimensions and does not apply modern waste treatment methods, like especially waste incineration.

We hope we answered all your question to your satisfaction. If you need any further information please do not hesitate to contact us. 

Best regards, 

Ramune Duleviciene 





Ulrich Salburg 
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