I. Information requested by the Compliance Committee 

d) Whether national legislation provides for public participation in the scoping procedure in accordance with requirements of the Aarhus Convention, EC Directives and Espoo Convention;

In its reply dated 15th of May 2006, Alburnus Maior claims that the Romanian EIA legislation does not provide for public participation in the scoping stage, in accordance with the requirements of the Aarhus Convention, as it was showed in the reply of the Ministry of Environment and Water Management (MEWM), dated 22nd March 2006. 

 We specified that the public has the possibility to participate in the decision-making process, including to the public hearing on the EIA report. This affirmation is supported by the legislation in force which specifies that the public has the possibilities to send comments and opinions starting with de screening stage. According to art.40 par.(1) of MO 860/2002, as amended, “the public may forward justified proposals regarding the environmental impact assessment up to the date for which the public debate is set, and no later than this date.” This means that the public has the possibility to send comments/opinions/proposals about the environmental impact assessment, i.e. on the Project presentation Report (PPR), on the screening stage decision, on the requirements necessary to be analyzed in the EIA Report and on the EIA Report.

Due to this provision, the proposal made by Alburnus Maior on the content of the EIA Report was considered a “justified proposal” and it has been sent to the developer, Rosia Montana Gold Corporation SA (RMGC)
. 
By corroborated interpretation of art.44 par.(3) and 45 of MO 860/2002, as amended, it results that the developer has the obligation to complete the EIA Report with an annex containing the responses to the public comments/opinions/proposals. So, Alburnus Maior had the possibility to send comments/opinions/proposals on the requirements necessary to be analyzed in the EIA Report for Rosia Montana project starting with the screening stage.  
We may add that the PPR for Rosia Montana project was made available for public consultation starting with the end of December 2004. The scoping list was finalized in May 2005, when the Romanian Ministry of Environment received the answers to the notification sent according to the Espoo Convention from the potentially affected states. In this period, Romania received from Hungary a preliminary requirement for the content of the EIA Report. 
During this 5 months period (December 2004- May 2005), the public had the opportunity to send comments/opinions/proposals on the requirements to be developed in the EIA Report.

Taking into account the current stage of the EIA procedure for Rosia Montana project Alburnu Maior has the possibility to send comments/opinions/proposal on the EIA Report that is publicly available (www.mmediu.ro, www.anpm.ro, www.arpm7c.ro, www.arpmnv6.ro, www.apmhunedoara.ro, www.apmar.ro, www.apm-alba.ro, www.rmgc.ro,  www.GabrielResources.com, www.povesteaadevarata.ro.) until 25th of August 2006. 

We underline  that the public concerned has the possibility to attend the public hearings of the EIA Report for the Rosia Montana Project that are scheduled from 24th July 2006 till 25th August 2006 (14 different localities).
It must be underlined that the competent environmental authority has the obligation to take the decision on issuing/rejecting the environmental agreement taking into account the solutions provided by the developer to the public’s proposals/comments/opinions which are annexed to the EIA Report (art.29 par.(5) of the MO 860/2002, as amended).
II. Information on the documents submitted by Alburnus Maior as background information. 

A. Contestation addressed by Alburnus Maior to MEWM on 5th of January, 2005 and MEWM’s reply to Alburnus Maior contestation – Ref no.60311/17.01.2005

1. In its reply dated 15th of May 2006, Alburnus Maior claims that the MEWM wanted to mislead the members of the Compliance Committee. 
In our reply dated 22nd of March 2006, we explained that the PPR does not represent the EIA Report. PPR is a document that, as we already mentioned, contains technical data on the project (this is why it is called “technical memorandum”), which includes, as well, some data on the potential sources of pollution and potential impact on the environment. This affirmation is supported by the Annex II.2 of MO 860/2002, as amended, which stipulates the content of the PPR. 
So, PPR does not contain a study of the environmental effects of a project and, as a consequence, it is not “in the contradiction of the very definition of the evaluation of the environmental impact.” In order to ground our statements, we annexed the content of the EIA Report, which is self explanatory. 
So, even if the PPR contains some information on the potential sources of pollution and potential impact on the environment, it is not equal to the EIA Report and can not be taken as such.
3. Alburnus Maior asserts that the PPR is not used for accomplishing the screening stage and the MEWM’s interpretation is untrue and erroneous.
GD 918/2002, as amended, contains 4 annexes. Annex 1 lists the projects that are compulsory subject to the EIA procedure. Annex 2 list the projects for which it has to be determined the necessity of achieving the environmental impact assessment (i.e. the projects that are compulsory subject of the screening stage). These annexes are detailed in Annex I.1, respectively Annex I.2 of MO 860/2002, as amended.

Art.6 of GD 918/2002, as amended provides for as follows:

“Art. 6 – (1) The competent authorities for environmental protection analyze the public or private projects subject to the environmental impact assessment according to the dispositions of the present article.

(2) The public or private projects listed in annex no. 1 to the present decision are subject to environmental impact assessment.

(3) The public or private projects for which there has to be established the necessity of environmental impact assessment are listed in annex no.2 to the present decision.

(4) The projects foreseen at paragraph (3) are subject to the environmental impact assessment screening stage, foreseen at article 3, paragraph (4) letter a). This stage is carried out with the consultation of the authorities from the technical review committee foreseen at article 4, paragraph (2).

(5) The competent authority for environmental protection decides on the necessity of carrying out the environmental impact assessment, by examining, case by case, every project foreseen in annex no. 2, using certain threshold values or the criteria foreseen in annex no. 3 to the present decision.

(6) The competent authority for environmental protection informs the public on the decision made during the screening stage.”

Art.7 par.(1) of GD 918/2002, as amended, reads as follows:

“(1) The analysis of the projects according to the dispositions of article 6 is made by the competent authorities for environmental protection taking into account the technical presentation of the project submitted together with the application for the environmental agreement.”

In order to establish if a certain project is one of the projects listed in Annex 1 or in Annex 2 of GD 918/2002, as amended, the competent environmental authority needs to have some technical data of the respective project. These technical data are provided by the PPR. The affirmation is grounded by corroborating interpretation of art.6 and art.7 par.(1) above mentioned.
Regarding Rosia Montana project, the competent environmental authority read the PPR and based on the technical data mentioned there and having in mind the provisions of Annex 1 and Annex 2 of GD 918/2002, as amended, it concluded that this project is compulsory subject of the EIA procedure. 

In fact, Alburnus Maior supports this statement. They said that the competent environmental authority “checks that the project is listed in Annex no.I.1 or no.I.2…”. As we mentioned above, for Rosia Montana project the competent environmental authority decided, based on the technical data provided by the PPR that this project is compulsory subject of the EIA procedure.

Regarding Alburnus Maior’s assertion that “the project presentation report served as the base and only information available to the Ministry for scoping stage” some clarifications are needed. MO 863/2002 provides for the methodological guidelines applicable to the stages of the environmental impact assessment framework procedure. Annex 2 of this MO contains “Methodological guidelines on the scoping stage and development of the report on the environmental impact assessment”. 
The methodological guidelines for the scoping stage indicates that the competent environmental authority uses the checklist for the scoping stage in order to draw up the scoping list based on which the certified persons, employed by the developer, draws up the EIA report.

In our answer dated 22nd of March 2006, we mentioned that “the main purpose of the PPR is to help the environmental authorities to accomplish the screening stage of the EIA procedure for the respective project”.  This means that the information provided by PPR can be used, in subsidiary, for filling in the checklist for the scoping stage, as well. In other words, the technical data provided by the PPR leads the environmental authority to the conclusion that it needs more information in order to be able to take a decision. Based on this conclusion, the competent environmental authority together with the representatives of other relevant authorities within the TRC establishes, using also the checklist for the scoping stage, what information are needed to be provided by the developer in order to be able to take a decision on the proposed project. 
The checklist for the scoping stage has a standard format, provided for by Annex 2, Part II of MO 863/2002. The purpose of the checklist is not to establish if the PPR is complete or not, according to the requirements of MO 860/2002, as amended. Its purpose is to guide the competent environmental authority and other relevant authorities in asking the developer to provide the necessary information. 
So the aim of the checklist is to identify the environmental components which could be affected and to establish what are the possible environmental consequences of the proposed project. This means that the checklist is a tool designed to help the environmental and other authorities involved in TRC in carrying out the scoping stage.

The checklist is not the only component of the scoping list; the scoping list includes also the presentation of the legal framework applicable to the project, the requests/questions of the representatives of the public authorities and institutions involved in the Technical Review Committee.

For Rosia Montana project, the scoping list contains, besides the issues mentioned above, also the Hungarian proposal to be developed in the EIA report.
So, the conclusions reached by Alburnus Maior are not correct:

1. The MEWM has not breached the provisions of MO 860/2002, as amended. 
Based on the Rosia Montana PPR and on the legal provisions in force, MEWM together with the members of the TRC concluded that the proposed project is compulsory subject of the EIA procedure and that it needs more information on the possible environmental consequences of the proposed project.
2. It is not yet established what are the possible significant environmental impacts of the proposed project. The conclusion on the possible significance of the environmental consequences of the Rosia Montana project will be reached by the MEWM together with the other relevant authorities at the TRC’s meeting, after the analysis of the EIA Report and after the public hearings.
B. Contestation addressed by Alburnus Maior (no.1687/ 11.01.2005) and EPA Alba’s reply to Alburnus Maior contestation – Ref no.191/28.01.2005

a) and c)  Alburnus Maior reiterates its allegation that in case of Rosia Montana project the public should have been notified individually due to the fact that many of its members do not understand Romanian language and that the announcement on the starting the EIA procedure for Rosia Montana was only in Romanian language.

As we mentioned in our answer on 22nd of March 2006, art.6 par.(2) of the Aarhus Convention provides for two alternative possibilities to accomplish the obligation of informing the public: public notice or individually. These two alternatives exist regardless of the project. This means that a Party to the Aarhus Convention can choose one of the alternatives and to specify the chosen alternative in its legislation. This means that the chosen alternative is applied regardless of the size, nature or location of a proposed project. 

Regarding Rosia Montana project, the information about the submission of the application by Rosia Monata Gold Corporation SA was published in the newspaper and was displayed on the web site of EPA - Alba and MEWM. We specified that the information displayed on the web site of the MEWM was also in English. 
This assertion is supported by the following issues:

· the request for the environmental agreement was submitted by  Rosia Montana Gold Corporation in 14th of December 2004;

· at that time the web site of the MEWM was www.mappm.ro. That web site contained information about Rosia Montant project also in English; 

· in June 2005 the web site of the MEWM was changed and became www.mmediu.ro . Currently, the MEWM’s web site is available only in Romanian language;
· the announcements on the submission of the application for the environmental agreement of the Rosia Montana project mentioned that the PPR is available on the website of the MEWM, namely www.mappm.ro ;

· the announcements on the public hearings for EIA Report for the Rosia Montana project mention that this document is available also on the website of the MEWM, namely www.mmediu.ro 

Attached to this material there is the address of IT Office confirming that the former MEWM’s web site contained the information about Rosia Montana project also in English.
So, this demonstrates very clear that no act of discrimination was committed. 

b) Alburnus Maior considers that Romanian authorities interpreted in a narrow way the public’s procedural rights.

The assertion made by the MEWM in its reply dated 22nd of March 2006 that “Alburnus Maior was aware of the starting of the EIA procedure for Rosia Montana project and had access to the PPR. Alburnus Maior could draw up the contestation” is misinterpreted by Alburnus Maior. 
That assertion demonstrated that the information on the application for environmental agreement submitted by Rosia Montana Gold Corporation SA was widely disseminated and the public was aware of the start of the EIA procedure for Rosia Montana project. 
The fact that Alburnus Maior was aware of the application submitted by Rosia Montana Gold Corporation grounds this statement.  
C. Alburnus Maior’s administrative complaint (no.60/30.01.2005) and EPA – Alba’s reply – Ref.no.817/25.02.2005

Regarding the Alburnus Maior’s claim that the announcement published on 17th of December 2004 was signed by Dimitrie Clepan, Director of EPA – Alba is not correct and is tendentiously. 
The timeline was as follows:

30th November 2004 – the request of Alba County for EPA – Alba to submit a note on the Rosia Montana project;
10th of December 2004 – EPA- Alba submitted the note to the Consultative Committee of Alba County, as requested, based on the information available at 10th of December 2004;

14th of December 2004 – the note is presented to the meeting of the Consultative Committee of Alba County; the meeting is attended by the representatives of mass-media;

14th of December 2004 – the application on the issuing of the environmental agreement for Rosia Montana project is submitted by Rosia Montana Gold Corporation;

17th of December 2004 – “Unirea” published the notes took by the representatives of mass-media at the meeting of the Consultative Committee of Alba County held on 14th of December 2004;
22nd of December 2004 – the announcement of the submission of the application for Rosia Montana project was published in the newspapers

So, the representatives of the mass-media were responsible for the misinforming the public and not the EPA - Alba. The information submitted by EPA – Alba to the Consultative Committee of Alba County on 10th of December 2004 were correct, taking into account that the application for Rosia Montana project was submitted only on 14th of December 2004.
III. Information on the allegations made by Alburnus Maior

Alburnus Maior asserts that the MEWM claimed that the no public consultation was necessary during the scoping stage.
First of all, it must be underlined that the duty and obligation of the MEWM is to protect the environment and to establish the necessary legal framework for public information and participation to the environmental decision-making.
Scoping is a phase of the EIA procedure, but it is not a decision-making stage. Scoping stage is an opportunity for the environmental and other concerned authorities to ask for the relevant information that are used in the decision-making process. 

The aims of scoping are:

- the relevant information will be provided by the developer in the EIA Report; these information will be used in the decision-making process;
- to consult the environmental and other interested authorities about the information necessary to be provided by the developer.

Guidance on EIA Scoping (June 2001) developed by DG Environment does not specify expresis verbis for compulsory public participation. It only mentions that the consultation with interested parties avoids later delays if new issues emerge from consultation only after the EIA Report is submitted. 

In our reply dated 22nd of March 2006 we stated that the scoping list is only a request for information and it is not a decision; in other words, public consultation (i.e. public hearing) is not required, according to the Romanian legislation, when drawing up the scoping list. This does not mean that the public participation is not allowed or that the MEWM has a narrow interpretation of the public’s procedural right.  According to art.40 par.(1) of MO 860/2002, as amended, the public has the possibility to send justified proposals until de date of the public hearing of the EIA Report.  This assertion is sustained by Alburnus Maior who transmitted to the MEWM a list with requirements for the EIA Report.
The allegations made by Alburnus Maior regarding the prejudice generated by the absence of public consultation are not grounded for the following reasons:

· the scoping list sent by MEWM to the developer has been drawn up according to the Romanian EIA legislation in force and it is based on this legislation and it contains the opinions/comments of the all interested authorities, including the Hungarian ones;

· the public right to participate to the scoping stage was not breached, which is demonstrated by the proposals submitted by Alburnus Maior;

· according to art. 44 par.(3) corroborated with art.45 of MO 860/2002, as amended, the developer has the obligation to complete the EIA report with and annex which must contain the answers to the  public’s proposals/comments/opinions. In this respect, the preliminary proposals made by Alburnus Maior on the requirements for the EIA Report have been submitted to the Rosia Montana Gold Corporation in order to complete the EIA Report and demonstrates that the public opinions have been considered justified by the environmental authorities and they require answers from the developer.
On the other hand, the competent environmental authority and the other authorities involved in the TRC have the obligation to analyze the quality of the EIA Report, according to art.11 par.(3) of GD 918/2002, as amended. More than that, according to art.31 par.(3) of MO 860/2002, as amended, “In all the cases in which the comments received from the public should justify further assessment and the request for additional information or investigations, the environmental authority shall decide the resumption of the procedures starting with the step where such information was requested, with payment of the relevant tariffs for the respective steps in the re-assessment.”

If based on the analysis of the EIA Report and on the comments/opinions/proposals submitted by the public concerned it results that the quality of the EIA Report is not adequate, the environmental authority requires the developer to remake the EIA Report.
So, if the developer has no answered to the public’s proposals/comments/opinions, as it is required by the Romanian legislation in force, the environmental authority together with the other authorities involved in the TRC can decide to ask the developer to remake the EIA Report because this document has an inadequate quality. It results that the assertion made by Alburnus Maior that the developer has no obligation to include the public’s proposals in the EIA Report is not only ungrounded, but also malevolently.
More than that, the competent environmental authority takes the decision to issues/reject the environmental agreement taking into account the information provided in the EIA Report, the answers to the public’s proposals/comments/opinions and the opinions expressed by the interested authorities represented within the TRC (art.29 par.(5) of the MO 860/2002, as amended).  

As a consequence, the affirmation made by Alburnus Maior that “The allegation made by MMGA that Alburnus Maior’s preliminary proposals was sent to the project owner and that it will reply to these points during the EIA study consultations is ungrounded, unrealistic and pointless” is at least tendentiously.
IV. Information on the domestic remedies available

As we mentioned in our reply dated 22nd March 2006, art.5 of Emergency Government Ordinance (EGO) no.195/2005 on environmental protection stipulates that the state recognises the right of any person to a healthy and ecological balanced environment, guaranteeing in this respect, the right of access, directly or indirectly by environmental NGOs, to administrative and/or judicial bodies, as appropriate, on environmental matters. 

Art.18 of EGO 195/2005 provides for the cases on the issuing, reviewing, suspension or annulment of the regulatory acts (i.e. environmental agreement and integrated environmental permit) are solve by the competent administrative contentious courts of law.

Regarding Rosia Montana project, there are two possibilities: to issue the environmental agreement or to reject the application for the environmental agreement.

The decision to issue/reject the environmental agreement is an administrative act.

Due to its nature as administrative act, the decision to issue/reject the environmental agreement can be challenged before the competent administrative contentious courts of law based on the Administrative Contentious Law 554/2004, as amended.

According to Law 554/2004, as amended, the preliminary administrative procedure is compulsory to be observed prior to recourse to judicial review procedure.  

Regarding Rosia Montana project, the person who considers that maintains impairment of his/her right or of a legitimate interest by the decision to issue/reject the environmental agreement must ask the authority that issued the decision, the revocation, in full or in part, of that decision within 30 days from the receiving date of the administrative act.

Par.(3) of art 7 stipulates that the person maintaining an impairment of a right or of a legitimate interest by an administrative act having an individual character and addressed to another person is entitled to file a complaint to the authority that issued the act within 6 months starting from the issuing date of that act. According to art.15 par.(1) of GD 918/2002, as amended, the competent environmental authority make publicly available the decision to issue/reject the environmental agreement. The announcement is displayed on the MEWM’s website and at its headquarters.
The preliminary administrative review procedure is free of charge.

If that person does not receive an answer within 30 days from the register day of the complaint or considers that the received answer represents an unjustified refusal to solve his/her complaint, he/she can file a case before the competent administrative contentious court of law.

The plaintiff has to pay a legal tax of 4 lei RON (approximately 1.15 Euro) and a stamp tax of 0.30 lei RON (approximately 0.08 Euro). These taxes are attached to the claim.  It results that the Romanian legal provisions comply with the Aarhus Convention which requires the judicial procedure to be “not prohibitively expensive”.

According to art.17 par.(1) of Law 554/2004, the case is judged urgently (the judge establishes short deadlines).

Art.18 of Law 554/2004 mentions the possible court’s decisions. The court, judging the complaint, may, as appropriate:

· annul, in full or in part, the administrative act;

· oblige the public authority to issue and administrative act or a certificate or any other document. 

The court has the competence to decide also on the legality of the acts and administrative operations that grounded the issuing of the act subject to the case before the court.

According to art.18 par.(3) of Law 554/2004, the court decides also on the remedies for the material and moral damages caused if the plaintiff so requests. This article represents the implementation of art.9 par.(4) of Aarhus Convention which requires the judicial procedure to provide “adequate and effective remedies”. 

According to the Civil Procedure Code, all decisions rendered by the courts of law are de facto and de jure grounded. The decisions based on the Law 554/2004 must be grounded in 10 days from the day of their rendering.

The sentence of the first court can be challenged to the higher court of law within 15 days from the date of its rendering or its communication. The recourse suspends the execution of the sentence and is judged urgently. 

The decision rendered by the higher court of law is final and irrevocable. According to art.22 of Law 554/2004, the final and irrevocable decision is executory. 
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