I. Information requested by the Compliance Committee 

a) EPA – Alba Iulia’s compliance with the court order to provide documents concerning mining licenses to the communicant

Alburnus Maior requested from EPA – Alba Iulia the following documents: 

- The technical fiche for Bucium 59 drilling systems

- Zonal bordering plan;

- Drilling systems location plan;

- Project presentation report;

- Urban certificate;

- Mining license for Bucium area; 

These documents were presented by the project owner in order to obtain the environmental agreement for geological exploration drilling systems in Bucium area 59 drilling systems. 

EPA – Alba Iulia have sent to the communicant all the documents requested except the mining license nr. 218/1999 Bucium, for the following reasons:

· EPA – Alba Iulia does not have this document (the project owner just made the proof that he detains such a document but he didn’t submit it to the EPA).

· Even if EPA would detain a mining license it could not make it available to the public because the national Romanian legislation in force (Law no.85/2003 on digging and Law no. 182/2002 on classified information) provides that this is a  professional secret and a state secret.

Due to these facts, EPA Alba-Iulia can not provide to Alburnus Maior this document.

Nevertheless, any natural or legal person can submit a contestation to the authorities who have classified specific information, against classifying the information, the period of time for which is consider classified, against the manner the secrecy levels have been assigned. 

b) Letter of EPA – Alba Iulia on the public availability of the conclusions of EIA reports 

Romanian Copyright Office informed the National Environmental Protection Agency (the address no.540/6.12.2006) that the environmental impact studies are scientific studies protected according to art.7 b) of Law no.8/1996 on copyright and related rights, as amended and completed
. Consequently, these studies can be used, and in particular made publicly available, only with the express agreement of the author. The use of these studies by the environmental protection agencies is presumed as having the agreement of the author due to their purpose. The address also mentions that the environmental protection agencies can make publicly available only the results of these studies; the complete publications of the studies can be decided only by their authors who can request the payment of the patrimonial rights.

The letter of EPA Alba Iulia no.419/29.01.2007 restates what the Romanian Copyright Office has said in its address. 

Alburnus Maior interpreted in the wrong way these statements.

The Convention on environmental impact assessment in a transboundary context (Espoo Convention) does not define the expression “environmental impact assessment documentation” (EIA documentation). Instead, the convention provides for in Appendix II the minimum content of this documentation. The analyze of this appendix leads to the conclusion that what does the EIA documentation contain is only “a description” (…), “an explicit indication” (…),  “an identification” (…), “an outline” and a “non-technical summary”. 

A similar approach is used by Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment, as amended by Directive 97/11/EC and Directive 2003/35/EC (see art.5 (1) corroborated with Annex IV). 

Art.6 par.(6) of Aarhus Convention mentions what does it mean by “relevant information”, namely: “ a description (…)”, “a non-technical summary (…)” and “an outline (…)”.

On the other hand, in order to establish if a certain project can have a potentially significant environmental impact it is necessary to carry out different studies (for example to use certain modeling techniques in order to determine the possible air pollution) or analysis (for determining the background pollution of environmental media - soil, water, air) or different calculation methods for establishing the synergic effects of different pollutants, etc.  All of these take a lot of time and require a lot of work and represent the study/studies of the environmental impact assessment. These studies are protected according to the copyright laws. 

In order to balance the copyrights and the necessity for the relevant authorities and the public to know how the environment can be affected by a certain activity, it was agreed that only the outcome of the study of the environmental impact assessment is submitted to the relevant authorities and the public. 

In other words, what the international and EU regulation ask to be submitted for public and authorities’ consultation is not all the studies, analysis and methods that have been carried out in order to find out if a certain project has a potentially significant environmental impact. What is required is the outcome, the result of all the work that has been done for the above mentioned purpose, namely the EIA documentation.

Consequently, the address mentioned by Alburnus Maior complies with the requirements of Espoo and Aarhus Conventions.  

II. Information on the allegations made by Alburnus Maior in the “context”

a) The study on public participation conducted by The Resource Centre for Public Participation

The study “Public participation in Romania – reality or fairy tale?” focuses on general aspects related to this issue. The study recognizes that the legislative framework is established and there are some problems in effective implementation. 

The study is not focused on the public participation in environmental field and, in particular, on the public participation in the EIA procedure. So it has no relevance on the subject in question. 

b) The expert analysis published by Hungarian Ministry of Environment

The Hungarian authorities were involved since the beginning of the EIA procedure for Roşia Montana project. The Romanian authorities fully observed the Espoo Convention’s provisions.

According to this international instrument, the Hungarian authorities are fully entitled to express their opinion on this project, including on the EIA documentation. Still, the Espoo Convention does not provide for a “veto” right.

The International Group of Independent Experts Evaluation Report: Environmental Impact Assessment Study for The Rosia Montana Project, which had focus mainly transboundary effects issues, technological process and mining and processing facilities, concluded that, in a bigger part, the EIA report is well developed. In addition, if one respects the principles mentioned in the report in a diligent manner, in all stages of the project life cycle then the projected benefits of the project should accrue and the inherent risks could be reduced presumably to levels acceptable to stakeholders).

c) The Romanian state interest in Roşia Montana project through Minvest Company

The minister of economics and finances stated that from the total RMGC stocks, a stake of 19,31% are hold by the National Company of Copper, Gold and Iron “MINVEST” S.A. Deva, and not by the Government of Romania. Consequently  one can not conclude that there is a conflict of interest between MMGA, as the competent environment authority for the EIA procedure and the RMGC as the project owner.

d) Refusal to use the PHARE guidelines

A general comment made by Alburnus Maior is that the Ministry of Environment and Water Management (currently Ministry of Environment and sustainable Development) “explicitly refused to follow the PHARE guideline”. The communicant does not explain what it means by “explicitly” and does not provide any instances on how the guidelines were not observed. 

On the other hand, it must be mentioned that the guidelines have no legal status, the guidelines represent the consultant’s opinion and is not of a binding nature.  What must be applied is the relevant legislation. It can not be invoked as such in the context of legal proceedings.

III. Information on the allegations made by Alburnus Maior on the EIA procedure

1) Lack of time for interested parties to comment on the Project Presentation Report (PPR)

This aspect was already commented in our previous answers. Still, a few comments must be made:

· art.6 par.2 of the Aarhus Convention stipulates 2 alternative methods of informing the public: either by public notice or individual notice, as appropriate. This means that there are two possibilities in accomplishing the obligation to inform the public: public notice OR individually. The two possibilities are not compulsory to be both observed in the same time. If one of them is observed, then the obligation to inform the public is accomplished;

· Alburnus Maior recognizes that approximately 7 000 people sent contestations, comments and observations on PPR. How did they know to send all these contestations, comments and observation in just 2 weeks after the PPR was submitted to the competent authority if the information of the public would not have been appropriate? It is amazing, indeed!;

· The above mentioned contestations, comments and observations have been included in the annex sent to the developer in February 2007. 

The printed form sent to the project owner was structured in 4 annexes: 

a. Annex A 
· Form for writing down the EIA public comments for Rosia Montana project, which where orally submitted by taking the floor during the public debates between 24.07.2006 – 25.08.2006 (from no.1 until no.489) – electronic format, on CD. 

· Form for writing down the EIA public comments for Rosia Montana project, which where submitted to the secretariat, during the public debates (from no.1 until no. 10) – electronic, on CD,  and printed format.      

This annex is followed by a copy of “Sustainable development alternative to the Rosia Montana mining project.” By Sorana Olaru-Zăinescu and copies of writing materials submitted during the  public debates. 

b. Annex B – Form for writing down  the EIA public comments for Rosia Montana project, submitted to MMGA during the public debates period of time  (from no.1 until no.5610) – electronic format, on CD. 

This annex contains copies of those contestation types that it referes to and, attached, there are 2 CD with the folloeing content:

· One CD with an “Independent Expert Evaluation of the Report” by Alburnus Maior;

· Another CD containing “Touristic development model in the Apuseni Mountains” by The National Institute for Researching and Touristical Development;

c. Annex C – Public comments for the Rosia Montana EIA project submitted to MMGA from the Hungarian Environment (from no.1 until no.8). 
d. Annex D – Form for writing down  the EIA public comments for Rosia Montana project, submitted to MMGA after the comments deadline (from no.1 until no.64) – for information only. 

2)  Lack of public consultation at the scoping stage of EIA procedure. This aspect was already commented in our previous answers. 

Regarding the allegation made by Alburnus Maior about the changing of the legislation, this was planned already in 2004. The changes of the EIA legislation were necessary in order to fully comply with the EU legislation, namely with the amending introduced by Directive 2003/35. In other words, the changes are meant to make the EIA procedure more transparent and do not mean that the previous legislation was not in compliance with Aarhus Convention’s requirements. So, both EIA legislations (the old and new one) are in compliance with Aarhus Convention. The only difference is that the new one makes the procedure more transparent in order to be better understood by the public so the public could better exercise its rights.

3) Exclusion of the scoping recommendations submitted by Romanian NGOs and an international mining expert from the list of Annex Questions to the EIA report

As we mentioned above, the comments/suggestions made by the public concerned for scoping stage have been included in the table sent to the developer in February 2007 Regarding the comments made by the international mining expert Robert Moran, these were sent previously to the developer, being annex to the MEWM’ address no 7388/AF/30.05.2006,  and the developer was asked to answer accordingly to these comments
 in the annex to the EIA report. 

4) The lack of a valid urban certificate should have led to suspension of the EIA procedure

Art.9 par.(1) of MO 860/2002 stipulates that the documents necessary to be submitted to the competent environmental authority in order to start the EIA procedure are: the application, the technical fiche (which is an annex to the urban certificate). The legislation does not say anything what happens if one of the acts is no longer available. 

On the other hand, according to art.29 par.(1) of Law no.350/2001 on urban and land use planning, as amended and completed, “the urban certificate is the compulsory informing act by which the local and county public administration authorities make available information on the legal, economic and technical regime of immovable properties and the necessary conditions for carrying out investments, transactions with immovable properties and other operations with these properties”. 
The data provided by the urban certificate are necessary only for starting the EIA procedure. The urban certificate has nothing to do with the EIA procedure as such because the data it provides are not important from the environmental point of view. It gives an general orientation. In other words, the urban certificate has no relevance once the EIA procedure has started. 

Regarding the EIA procedure for Rosia Montana project, the procedure was de facto suspended once the urban certificate was suspended and then expired. 
This means that the competent environmental authority did not carried out any step of the EIA procedure. The only thing was to inform the developer that its urban certificate ended its validity and that it is necessary to submit another urban certificate.  

In other words, the EIA procedure for Rosia Montana project was de facto suspended long before the visit of EU environment Commissioner Dimas in Romania.

Rosia Montana Gold Corporation (RMGC) submitted to the MEWM the new urban certificate on 15th May 2006.

5) The lack of a valid environmental permit for the Urbanistic Zonal Plan of the Rosia Montana industrial area should also lead to the suspension of the EIA procedure

An Urban Zonal Plan (UZP) for Rosia Montana area was approved in 03.07.2002. The competent environmental authorities (EPA Alba Iulia and/or REPA Sibiu) requested the developer to submit a new/modification of UZPs - the plan for Rosia Montana modified industrial development area and the plan for Rosia Montana Historic Centre because the proposed project modified the provisions of the first approved plan. 

RMGC submitted to the competent environmental authorities the modification of UZPs. On 20th of September 2006 EPA Alba Iulia and REPA Sibiu announced the approval of the modification of UZP based on the consideration that the modification proposed has no significant impact on the environment.  

The decision was contested by some NGOs, including Alburnus Maior. After analyzing the contestations and their grounds, it was decided that the modification of UZP for Rosia Montana modified industrial development area is likely to have a significant environmental impact and, consequently, must undergo the environmental assessment procedure for plans/programmes (Strategic Environmental Assessment -SEA procedure). 

After analyzing the UZP for Rosia Montana Historic Centre, the competent authority decided that this plan is not likely to have a significant environmental effect. 

Neither the international nor the EU legislation requires that the SEA procedure should be carried out before the EIA procedure.  As a consequence, there is no requirement in the national legislation to suspend the EIA procedure before the SEA procedure is finished. The possibility of overlapping these two procedures was also recognized by the European Commission in its “Guidance on the implementation of Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment”
.

On the other hand, it is the developer’s interest to carry out all the necessary procedures and obtain all the necessary administrative acts. 

But, according to:

- art.32 par.(1) of Law no.350/2001 on urban and land use planning, as amended and completed, which provides that only after the ZUP have been approved one can submit the technical documentation for the construction authorization and 

- art.7 of Law no.50/1991 on construction authorization and some measures for house building, which provides that in order to obtain the construction authorization one must to submit all the legal necessary permits and agreements (including the environmental ones)

one can conclude that the UZP must be approved before the environmental agreement is issued. This means that the developer has to finish the SEA procedure for UZP before finishing the EIA procedure for the project. 

6) Access to EIA documents was limited, particularly for non-Romanian speaker

The public announcement about the public debates of the EIA report for Rosia Montana project (which contained the date, time and location of the public debates and also the location where the EIA report could have been consulted) was published both in English and in Romanian on the MEWM’s website.
. The announcement was displayed on the above mentioned website from 30.05.2006 until 30.08.2006. (Minutes of the public debates are available on the ministry’s website.
)

The same announcement was displayed on the REPA’s SIBIU websites both in Romanian and English
. 

The same announcement was sent by post to a number of foreign natural and legal persons
.

This means that the non-Romanian speaking of the concerned public enjoyed of an equal treatment as Romanian speaking ones.

The press release dated 18th of August 2006, mentioned by Alburnus Maior, restated what the original public announcement said. The only difference between these two announcements was that the one dated 18th of August 2006 focused on the remaining public debates. In other words, the press release from 18th of August did not represent a clarification as such of places were the public could consult the EIA report.

Regarding the access to the English version of the EIA report, it must be mentioned that it was displayed on the MEWM’s website and on the ARPM Sibiu si APM Alba website. Despite what Alburnus Maior said, the access to the English version of the EIA report is quite simple, even though the website is in Romanian. The information about the EIA report is on the home page of the MEWM’s website, in the left side
. If you click on access it leads you to the page where the EIA report is displayed. Even though the page is in Romanian, it is easily recognized because the links are mentioned in the usual format
.

Consequently, the non- Romanian speaking members of the public concerned had the possibility to consult the EIA report in English.

The Romanian version of the EIA report was also displayed on all the other websites mentioned in the public announcement, namely: NEPA, ARPM Sibiu, APM Alba
 

7) The EIA report was not accessible at the places mentioned by MEWM

The institution schedule, where the EIA report could have been consulted, was not in the hands of MMGA. For this reason the documentation was made available to the public in many as possible locations including MMGA’s headquarters, NEPA’s headquarters Sibiu and Cluj REPA’s headquarters, Hunedoara, Arad, Alba EPA’s headquarters, and all the city halls of localities in which public debates took place. 

The public debates announcements contained information regarding the locations where the EIA repot could be consulted. This announcements were published one time in 3 national newspapers and many times in 2 local newspapers
. 

In these conditions one can not imagine that a certain natural or legal person from the concerned public didn’t access the documentation. 

ANNEX B

Accessibility to the EIA report in Electronic Format via websites:

According to the announcement, the EIA report in electronic format was thus accessible at the following website locations:

1. www.mmediu.ro is the website address of Romania’s ministry for the Environment (see Annex V). It has no English language section and whilst it is difficult for the Romanian speaker to find the Rosia Montana subsection and EIA report; it is certainly impossible for the non-English speaker.

Rosia Montatna subsection was included on the ministry’s webpage on Departament de mediu, and the EIA report both in Romanian and English, was also available from site’s first page, with only one click away.

There are no provisions in the international, EU or Romanian legislation in force that the public authorities must have a website both in their national language and also in English. As an example, one can check the Hungarian Ministry of Environment’s website, which is 100% in Hungarian.

Furthermore, as an extreme option, anyone interested could “google” the internet simply writing “EIA report for Rosia Montana” in the searching field just to find between the results the direct link to it on the MMGA’s website. 

2. www.anpm.ro is the website address of Romania’s National Agency for Environmental Protection. It has no English section. The announcement of the accessibility of the Rosia Montana EIA report is on the home page and in Romanian language only. It reads ’PROIECTUL ROSIA MONTANA - Studiul de evaluare a impactului asupra mediului .  

 Same answer as for point 1.

3. www.apm-alba.ro is the website of the Environmental Protection Agency in Alba Iulia, the county where Rosia Montana is situated. It has no English section.. In the middle section of the home page there is a title reading ‘MMGA anunta publicul interesat asupra dezbaterilor publice ale Raportului la studiul de evaluare a impactului asupra mediului privind proiectul Rosia Montana, necesare obtinerii acordului de mediu, ce vor avea loc incepand cu orele 16.30, in localitatile: .... detalii When one clicks ‘detalii’ one sees the Romanian public announcement. At the bottom of the page there is a sentence that reads "RAPORT DE EVALUARE A IMPACTULUI ASUPRA MEDIULUI" (link site S.C. Rosia Montana Gold Corporation. S.A When one

clicks ‘detalii’ it takes one to http://www.povesteaadevarata.ro/rosia_montana.php?page=raport&id=85. 


Same answer as for point 1.

4. www.rmgc.ro is a website maintained by the project owner. It takes you to the Romanian (www.povesteaadevarata.ro ) and/or English (www.truestory.ro) section of Gabriel’s PR – Information website.

5. www.gabrielresources.com is a main website of the Project sponsor. It is in English language only. The EIA report in English is accessible via an announcement in English language in the ‘What’s New’ section.

6. www.povesteaadevarata.ro is a website that belongs to the project sponsor. Here the EIA report is available in Romanian. The top right hand corner indicates an ‘English’ version, which takes you to www.truestory.ro – the English mirror. Here the EIA report is available in English.

7. www.apmhunedoara.ro is the website of the Hundedoara County Environmental

Protection Agency. It has no English section. The Public Announcement is posted in the ‘Anunturi’ section, but there exists no download-able version of the EIA report, neither in Romanian nor in English language.

8. www.apmar.ro is the Environmental Protection Agency of Arad. It has no English section. Here one can not find the Ministry for the Environment’s announcement about the public consultation procedure and meetings – neither in English nor in Romanian. Nowhere on this website can one down-load or find a link down load the EIA report; neither in English nor in Romanian.

9. www.arpmnv6.ro is the website of the Regional Environmental Protection Agency of Cluj. It has no English section. Here one can not find the Ministry for the Environment’s announcement about the public consultation procedure and meetings – neither in English nor in Romanian. Nowhere on this website can one down-load or find a link down load the EIA report; neither in English nor in Romanian.

10. www.arpm7.ro is the Sibiu Regional Environmental Protection Agency. Both the public announcement and the EIA Report are posted in Romanian in the ‘Anunturi’ section, which is a sub-section of ‘Noutati’ main section.

The electronic EIA report in Romanian language was thus unavailable at the following website locations: www.apmhunedoara.ro , www.apmar.ro, www.arpmnv6.ro and

www.gabrielresources.com The electronic English version of the EIA report was unavailable at: www.apmhunedoara.ro, www.apmar.ro, www.arpmnv6.ro

8) The Security report for the EIA was not published until 5 weeks after the process have been initiated, and then only in Romanian on the MEWM website, discriminating against non-Romanian speakers

According to art.13 par.(4) of Directive 96/82/EC on the control of major-accident hazards involving dangerous substances, as amended by Directive 2003/105/EC, “Member States shall ensure that the safety report is made available to the public.(…)”. This provision was transpose in national legislation by art.13 par.(4) of Government Decision nr.95/2003 which stipulates: “The operator has the obligation to make the safety report available to the public.(…)”. 

Art.20 par.(1) firs subparagraph of Dir.96/82/EC, as amended by Dir.2003/105/EC, states that “the competent authorities are required to make information received pursuant to this Directive available to any natural or legal person who so request”. 

Art.6 par.(6) of the Aarhus convention stipulates that the competent authority has the obligation “(…) to give the public concerned access for examination, upon request where so required under national law, (…), to all information relevant to the decision-making referred to this article (…)”

By corroborating the above mentioned provision it results:

· the operator has the obligation to make the safety report publicly available;

· the competent authority has the obligation to provide access for examination to the safety report when it is asked by a natural or legal person.

In other words, the competent authority has no obligation to actively disseminate the safety report. There is no obligation of the competent authority to make available the safety report in the same time with the EIA report. The obligation to actively disseminate this report belongs only to the operator. 

MEWM has made the safety report available for public consultation after it received a request from Alburnus Maior. By doing that, MEWM fully observed the provisions of Aarhus Convention. 

Alburnus Maior also alleges that the safety report was made available in a discriminatory way, meaning that it was displayed on MEWM’s website only in Romanian. Taking into consideration that the competent authority has the obligation to provide access to the safety report when it is asked and that the request was made only by a Romanian NGO, the logical conclusion is that the report was made available only in Romanian. Consequently, there was no discrimination regarding the access for examination of the safety report between Romanian and non-Romanian speakers.
9) Senior civil servants within MEWM misrepresent what is required in an EIA report 

As we mentioned above, there is a difference between the studies that are undertaken in order to establish the potential environmental impact of a certain activity, on one hand, and, on the other hand, the EIA report.

There is also a difference between the studies carried out to establish the baseline conditions (i.e. the current status of the environment media) and the baseline conditions as such. The studies are not part of the EIA report and they can be commissioned by the developer to a specialized natural or legal person. It is not necessary for this particular person to be certified to draw up EIA reports for the simple reason that it does not do that. A simple example is the following: in order to find out the current status of a river, you need to take samples and analyze them. The person that takes the samples or analyzes them does not have to be certified for drawing up the EIA report because she/he does not do this report. The only thing she/he does is to provide certain data. 

Nevertheless, accordingly with art.5 of MO no. 978/2003 on the certifying procedure for natural and legal persons which elaborates EIA and EB, as amended and completed:

· the project owner is responsible for the authenticity of information provided to the person in charge with the EIA report or to the environmental authority; 

· the natural or legal person who elaborates the EIA report is responsible for the interpretation accuracy of the information presented in the report. 
Unfortunately, Alburnus Maior interpreted in the wrong way what the MEWM’s address no.12515/6.11.2006, signed by Mr. Attila Korodi, says.  

On the other hand, neither Aarhus Convention nor Espoo Conventions requires, expresis verbis, that the EIA report must be drawn up by certified persons. 

10)  Key EIA texts were not translated into Hungarian and/or were only made available at the last minute

As we mentioned in our previous answers, Hungary and other states were notified about starting of EIA procedure for Rosia Montana project, according to the Espoo Convention. As a consequence, Hungary became an “affected Party”. 

Having in mind the obligations provided for by the Espoo Convention, Romania sent to Hungary (and to other notified states) a CD containing the English version of the PPR. The comments and observations made by the Hungarian public were included by the Hungarian authorities in the document sent to Romanian authorities
 in compliance with art.3 par.(8) of the Espoo Convention. 

Neither Espoo Convention nor Aarhus Convention contains any provision on the language in which the EIA report must be sent to the affected Party. Usually, the used language is English. So, by sending the EIA report in English to the Hungarian authorities, Romania fully complied with the requirements of both conventions. 

Still, in order to facilitate a better understanding and, consequently, a better participation of the Hungarian concerned public, the chapter of tranboundary impact was translated also in Hungarian. 

We underline again that this is no compulsory requirement at international or EU level. The translation of the above mention chapter and of the non-technical summary was done due to the courtesy of the developer.  On the other hand there is no bilateral agreement between Hungary and Romania on the application of the Espoo Convention. Consequently, there is no legal requirement for the Romanian authorities to make the EIA Report available in Hungarian. 

11)  The choice of locations for public consultations in the EIA procedure omitted communities that will be directly impacted if the project were to go ahead

We would have wanted to organize a public debate in Bucium as well, because of the public concerned having an interest in the project, but the local conditions were not appropriate.  On the other hand, Bucium is near Rosia Montana (~ 3km) and the concerned public of Bucium had the chance to participate in the public debate that took place in Rosia Montana.

Zlatna was chosen as another chance for the concerned public of the interested area, in case if they would miss the debates in Rosia Montana, as it is situated on the preferred route of transport – road transport- for the cyanide.

We wanted to realize a public participation as wide as possible in the region and that included both Zlatna and Brad.

12)  Transcripts from the public consultations show that on many occasions representatives of the developer refuse to directly answer questions posed by members of the public

One of the fundamental rights provided for by the Romanian Constitution and the subsequent legislation is the freedom of speech. In other words, every person is free to say whatever he/she wants.

Regarding the public debates for Rosia Montana project, the developer had and still has the right to say whatever considers being appropriate. According to art.44 of MO 860/2002 approving the procedure for environmental impact assessment and the issuing of the environmental agreement, as amended by MO 210/2004 and MO 1037/2005, the developer has the obligation to answer to the questions raised during the public debate and to the public’s proposals received in writing before the public debate. The legislation does not provide the right of environmental authorities to coerce or force the developer to answer to the questions raised orally by the members of the public during the public debates. This means that the representatives of the developer can give an answer that might not fulfill the public’s expectations.

The lack of what is considered by the public the “proper” answers does not mean that the right of the public to obtain information was violated. 

13)  Speakers were limited to five minutes which is clearly insufficient to address a document of 3 500 pages

Having in mind the interest of the public for the project and the EIA report, the decision to limit the floor time for each speaker to five minutes was grounded on the need to allow everybody to express its opinion. If that rule would have not been applied, there would have been questions and comments why some persons had 10 min. and others only 3 min. Consequently, the rule applied regardless of the speaker (i.e. in favour or against the project) to ensure the equal treatment of the speakers. 

On the other hand, the rule was applied regardless of the technical expertise of the speaker. One reason is that the competent authority could not know who has some technical expertise and who does not. Another reason is that it would have raised the issue of discrimination based on the academic background or the expertise of the speakers.

All members of the public who wanted to speak were allowed to do this. In support of this statement is the fact that even Alburnus Maior recognizes that the public consultation in Cluj-Napoca started at 4,00 pm and finished at 4,00 am following morning. Some other examples can be provided: the same happened in Bucharest, and at the 2 public debates in Hungary (Szeged until around midnight and Budapest until around 2 am following morning).

Concluding, the rule of “5 minutes” was established in order to allow everybody to speak during the public debates and not to restrict public participation. 

Regarding the allegation on “hired guns” employed by the developer to speak at the public debates, we restate that everybody could participate at every each public debate. This means that not only those against the project could speak, but also those who were in favour. The law does not provide for an obligation for the developer either to bring or not to brig people to the public debate. Consequently, the developer is free to bring or not people to the public debate. In the same time, the competent authority has no right to stop anyone to participate in any public debate. This means that a person could participate to all public debates that are organized for a specific project and present his/her opinion, in favour or against. 

Regarding the public debates for Rosia Montana project, the competent authority has not banned the participation of any person as well as the possibility for any person to say his/her opinion about the  EIA report.  

14)  There was no effective dialogue during the public consultation meetings

As stated before, the law does not provide for the obligation of the developer to give specific answers to the questions raised by the public. The developer is free to give what answers he/she considers to be appropriate.  

On the other hand, a public debate is not a court of law and the competent authority has not the power of a judge. In other words, the competent environmental authority cannot punish the developer because he/she did not give the answers that some members of the public would have wanted to.  

According to the legislation in force, the competent environmental authority has the following obligations:

· to analyze the EIA report;

· to analyze the comments, opinions, questions sent or asked during the public debates and the answers given by the developer in the annex to the EIA report;

· to sent all the above documents to the authorities represented in the Technical Review Committee;

· to take the decision of issuing/rejecting the environmental agreement together with the authorities represented in the Technical Review Committee.

As we stated in our previous answers, the competent authority for issuing/rejecting the environmental agreement for Rosia Montana project is the Romanian Government. Having in mind this, the competent environmental authority together with the authorities represented in the Technical Review Committee will come to a conclusion regarding this project which will be present it the Romanian Government.

Indeed, art.21 par.4 of Emergency Government Ordinance nr.195/2005 on environmental protection, approved and completed by Law nr.265/2006, stipulates that the developer is liable for the correctness of the information made available to the competent environmental authority and to the public. The EIA expert(s) who drew up the EIA report is(are) liable for the correctness of the documentation. But, this means that the competent environmental authority can submit a complaint to the prosecutor office alleging that the information presented either by the developer or by the expert(s) are not correct. 

In other words, the competent environmental authority has no right or power to decide that the respective information is not correct. This belongs to the competent court of law.

Consequently, the allegation made by Alburnus Maior that the competent environmental authority should have penalized the developer for presenting false information has no legal ground. 

15)  The moderators of the public consultation meetings were not impartial

According to art.42 of the MO 860/2002, the environmental competent authority agrees with the developer the person who will be the president of the public debates.

In order to avoid accusations and misinterpretation on procedure transparency MMGA has requested to the mass-media, and especially television people who are familiar with moderating a debate, to lead/moderate the public debates for EIA report for the Rosia Montana project (e.g. requested sent to the National Television, Realitatea TV, Antena 1, Antena 3, N24, B1TV). Unfortunately none of them answered affirmative to our invitation with the exception of Realitatea TV, through Mr. director Mihai Tatulici, who afterwards, due to his tight schedule and some sudden changes in it, canceled the offer.
  The high number of the public debates for this project (14), their different locations, as well as the one month period for these debates, diminished considerable the chances for the implication of the representatives of mass-media.

Finally, the Ministry of environment has nominated as moderators some representatives of the ministry.

      We consider the statement made by Alburnus Maior a very subjective one.

16)  Participants were requested to write down their name and address by project owner before being granted access to a public consultation meeting and opponents of the project physically search on entering the venue

The registration to the public debates was assured by the public debates secretariat represented by the environmental authorities (MMGA, NEPA, REPA, EPA).

The public access to the venues were the public debates took place was open and we received no comments from anybody regarding this aspect at that specific time. Therefore, we incline to think that all the persons interested in participating the public debates were present in the venue, whose capacity was adequate. 

17)  At several hearings the recording of the names and details of speakers were taken down by RMGC employees

In accordance with the provisions of art. 40 par.2 of Ministerial Order 860/2002, as amended, when submitting justify proposals, members of the public are obliged to specify their name, surname and address.

This data was recorded during the break by the public debate’s secretariat from anybody interested in taking the floor, in order to receive answers to their comments. 

18)  RMGC employees wearing “security” t-shirts managed the events and intervened to stop members of the public challenging the project owner on their failure to answer questions directly 

According to art.27, para.(2) of the Ministerial order 860/2002 the developer organizes the public debate  for the presentation of the EIA Report.

The first public debate that took place in Rosia Montana, on the stadium, was developed in the presence of the police, the members of the national Environmental Guard in order to ensure the public order. Because of the same motive the developer ensured “order men”/men for order for each public debate; these persons could be identified from the rest of the participants by t-shirts stamped “security”. For example, the public hearing in Bucharest, some members of the public were rather aggressive with the representatives of the Minister of Environment and Water Management and even with other members of the public.
19)  The minutes of public consultation meetings published by Romanian Ministry for Environment (MMGA) do not correspond to the audio and audio-visual recordings of the hearings or to the transcripts provided by the project owner. This is particularly the case when criticisms of the project are being made from the floor

According to art.42 of Ministerial Order (MO) 860/2002, as amended, “The opinions of the participants are recorded in the minute. The minute is signed by the president, the secretary and, at public’s request, by one or more of its representatives”. Two conclusions can be drawn from this provision.

Firstly, it is compulsory to draw up a minute of the public debate.  A minute represents a summary, a report of a discussion. In other words, it does not represent the actual “word-by-word” transcript of a discussion/meeting. This means that the minutes of the public debates include only the main ideas expressed by the speakers. 

Secondly, the minute is drawn up during the public debate by the secretary, meaning that it is very difficult for a person to write down every word that is spoken.  

On the other hand, some of the public debates lasted until early in the morning (4 am).

Consequently, it is impossible for a minute to reflect “word-by-word” what was spoken in a public debate. It reflects only the main ideas, opinions, positions of the speakers.  This does not mean that the minutes deliberately distorted the arguments and issues raised by the public. 

The main difference between minutes drawn up by the Romanian authorities and by Hungarian authorities is that the last ones are not drawn up during the public debates, but much later, based on the recordings of those debates. 

It must be mentioned that the minutes of the two public debates from Hungary for Rosia Montana project were received by the Romanian on 29.09.2006.

If the Romanian authorities would have done the same way, it would have represented a breach of the law. 

20)  The list of questions from the public consultation process that is published by MMGA is deficient in many respects

See the answer to question 22).

21)  Some of the questions posed by members of the public do not appear in MMGA’s list of questions for project owner to address. 

The allegation made by Alburnus Maior is not substantiated. 

The list of questions drawn up by MEWM contains all concerns raised by the public.

See also the answer to question 22).

22)  MMGA’s summaries of the points raised by the public are deficient

As we already stated, the comments raised by the members of the public were included in the list of questions sent by the MEWM to the developer.

Regarding the examples mentioned by Alburnus Maior, we want to underline the following:

a. The general problem raised by ECOVAST was raised by the majority of public therefore it has been summary in a short manner. 

b. Due to the immense volume of received letters, Mrs. Joan Kuyek’s comments was not registered as a type 1 contestation, as it should have been. Nevertheless, the comment was sent in copy to the developer. 

c. In the case of Mr. Eugen Melinte, from Canada, his comment was evaluated and screened as a type 1 contestation because this was the framework that Mr. Melinte has sent all 25 pages. Nevertheless, the full text of the comment was sent to the developer. 

.

ANNEX C

i. Numeric registration of suggestions/comments submitted: 

· Registered as one single entry (74721/ 16.08.06 (nr. 475)) one finds comments submitted by 42 different persons from Switzerland, Belcean, UK, Chad, France, Italy, Belgium, the Philippines and Germany. 

The contestation no. 74721/16.08.2006 (nr.475 în Formular) was registred under a singe number because it represent only one letter addressed to MMGA from 24 persons (and not by 42 misrepresented by Alburnus Maior). Altough it has been registred under a single number, in the question form all 24 persons are written down with the address of the sender of the letter. 

· Registered as one single entry (109705/ 21.08.06 (no. 478)) one finds comments submitted by 203 different persons for Argetoaia, Bucovat, Bailesti, Scaiesti, Izvoare,Unirea, Gangeova and Murgeoi. 

Comment no.109705/21.08.2006 (no.748 and not 478) is followed by a table with 203 signatures representing in fact a single letter addressed to MMGA. 

· Registered as one single entry (1116119/ 25.08.06 (no. 2446)) one finds comments submitted by 457 different persons from Calarasi, Oradea, Baia Mare, Buzau, Bacau, Poland, Barcelona, Amsterdam, Ploiesti, Prahova, Dambovita, Brasov, Hunedoara, Belgium, Botosani, Slatina, Sighisoara, Rosiori de Vede, Focsani, Bucuresti, Timisoara, Bistrita, Falticeni, Mures, Berlin, Luxemburg, Germany, Ireland, USA, Portugal etc. 

Comment no. 116119/25.08.06 (nr.2446) was registred under a single number because it represents a single letter addressed to MMGA. 

· Registered as one single entry (111774/ 25.08.2006, (nr. 3027) one finds 12000 comments from Hungary and additional comments submitted by Hungarian NGO’s, individuals and the municipalities which geographically lie closest to Romania.

Comment no. 111774/25.08.2007 (no.3027) was transmitted, in copy, to the developer, stipulating that it is signed by a number of 12.000 persons, according with the documentation received from the Hungarian Ministry Of Environment.

If one was to count the total number of people who submitted comments/ suggestions, one could come to a total of 21 425 persons, organization and municipalities from Romania and abroad.

ii. Omitting comments/suggestions submitted in writing:

Numerous of the letters/contestations send to the ministry were also copied to Alburnus Maior.

Amongst them are some that are not registered in the ministry’s published list of questions.

Amongst the ones not being registered are as follows:

1. Romanian-American League (USA); cc’d to Alburnus Maior

2. Robert Downing (USA); cc’d to Alburnus Maior

3. Sabine Thiery (France); cc’d to Alburnus Maior

4. Cristian Mihai Timar (Oradea/Romania); cc’d to Alburnus Maior

5. Robert E.Rutkowski (USA); cc’d to Alburnus Maior

6. Ava Hatfield (USA); cc’d to Alburnus Maior

7. Christine Klein (Switzerland); cc’d to Alburnus Maior

This comments were not submitted to the MMGA.

23)  Deliberate omission of comments on Project Presentation Report (PPR) and scoping process

This allegation has been raised under point 1. Consequently, the answer is the same as the one given for that point.

� The law can be accessed at the following webpage: � HYPERLINK "http://www.orda.ro" ��www.orda.ro� 


� The English translation of the address in annex I to this paper.


� See par.914-9.15, pg. 50. The document can be accessed at the following webpage: � HYPERLINK "http://ec.europa.eu/environment/eia/pdf/030923_sea_guidance.pdf" ��http://ec.europa.eu/environment/eia/pdf/030923_sea_guidance.pdf� 


� The announcement is in annex 3 of this paper.


� Can be found on � HYPERLINK "http://www.mmediu.ro/dep_mediu/dezbateri_publice.htm" ��http://www.mmediu.ro/dep_mediu/dezbateri_publice.htm� 


� Can be found on   � HYPERLINK "http://www.arpm7c.ro/ROSIA--MONTANA---Dezbateri-publice-privind-proiectul-90_66" ��http://www.arpm7c.ro/ROSIA--MONTANA---Dezbateri-publice-privind-proiectul-90_66� 


� A copy of an announcement (first page)  is in annex 4 of this paper 


� As it is showed in annex 5 of this paper.


� As it is showed in annex 5 of this paper.





� � HYPERLINK "http://www.anpm.ro" ��http://www.anpm.ro�  ,  � HYPERLINK "http://www.arpm7c.ro/ROSIA-MONTANA---Proiect-90_67" ��http://www.arpm7c.ro/ROSIA-MONTANA---Proiect-90_67� ,  � HYPERLINK "http://www.apm-alba.ro" ��http://www.apm-alba.ro� 


� The copies of the announcement are in annex 3 of this paper.


� “Preliminary proposal for the content requirements of Environmental Impact Assessment report of Rosia Montana mining project”


� In Annex VI there is an example of the invitations that MMGA has send.
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