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I.
Introduction
1.
On 15 May 2005 the Clean Air Action Group, a non-governmental environmental association registered under Hungarian law (hereinafter: the Communicant) submitted, in accordance with Article 15 of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice (hereinafter: the Convention) and Chapter VI of the Annex to Decision I/7 of the Meeting of the Parties on Review of Compliance (hereinafter: Decision I/7), a communication (hereinafter: the Communication) to the Compliance Committee of the Convention (hereinafter: the Committee). The Communication was registered by the secretariat of the Convention under the symbol of ACCC/C/2005/13. 
2.
In the Communication the Communicant requests the Committee to declare that Act XII of 2005 on the Amendment of Act CXXVIII of 2003 on the Public Interest and the Development of the Expressway Network of the Republic of Hungary and other related Acts (hereinafter: the Amendment) is in contravention with the Convention.
3.
In addition, the Communicant requests the Committee to consider its Communication together with its 2004 communication and supplementary communication (ACCC/C/2004/04, see Chapter II below).

4.
The Ministry of Environment and Water – the body responsible for the implementation of the Convention in Hungary – received the Communication on 29 June 2005. In its cover letter the secretariat to the Convention has formulated the below questions to facilitate the deliberation of the Communication:

(a) the main reasons underlying the adoption of the Amendment;
(b) whether environmental licensing and environmental impact assessment are required for the designation of a special extraction site (i.e. areas within which road construction material such as clay, sand and gravel may be extracted) or the exploitation itself under the Amendment;

(c) if so, whether the decision-making procedure differs from the general procedure of decision-making on establishing exploitation areas, in particular with regard to environmental licensing and environmental impact assessment (hereinafter: EIA);

(d) whether Article 6, paragraph 1 (a), of the Convention is deemed to be applicable to decision-making on the building of special extraction sites along expressways;

(e) whether the requirements of the new Hungarian legislation on the development of the expressway network, contested by the Communicant as non-compliant with the Convention in the communications ACCC/C/2004/04 and ACCC/C/2005/13, have been implemented in practice, and, if so, how the requirements of Article 6 of the Convention were ensured;
(f) description of the decision-making procedure related to special extraction sites along expressways, in particular with regard to public participation.

This submission contains the detailed response of the Government of the Republic of Hungary (hereinafter: the Hungarian Government) to the Communication and the questions raised by the Committee. An unofficial translation of the contested sections of the Amendment is provided in the Appendix hereto.
II.
The 2004 communications of the Communicant and the findings of the Committee 
5.
On 7 May 2004 the Communicant submitted a communication requesting the Committee to declare that Act CXXVIII of 2003 on the Public Interest and the Development of the Expressway Network of the Republic of Hungary (hereinafter: the Expressway Act) is in contravention of certain provisions of Article 6 (Public participation in decisions on specific activities) and Article 9 (Access to justice) of the Convention.
6.
On 16 September 2004 the Communicant submitted a supplementary communication questioning the conformity with the Convention of Decree No. 99/2004. (VII. 4.) of the Minister of Economic Affairs and Transport on the amendment of Decree No. 15/2000. (XI. 16.) of the Minister of Transport and Water Management on the licensing of the construction, opening and termination of roads. The two communications were registered under the symbol of ACCC/C/2004/04. 
7.
On 15 December 2004 the Committee held a joint hearing on the two communications with the participation of the representatives of both the Communicant and the Hungarian Government. The Committee, in its findings of 14 March 2005, established that even though the Expressway Act had reduced the opportunities for pubic participation and access to justice in comparison with previously existing legislation, it did not fall below the minimum level of public participation and access to justice required by the Convention. The Committee also recommended the Meeting of the Parties of the Convention to urge Parties to refrain from taking measures reducing existing participatory rights. 
III.
The Communication (ACCC/C/2005/13)
8.
In the Communication the Communicant submits the following complaints in relation to the 2005 Amendment:  
(a) the Amendment, in Sections 17/A-E, exempts the so-called special extraction sites (effectively: opencast mines) from the general environmental licensing procedure and subjects their permitting to a simplified procedure administered by the Mining Bureau of Hungary (hereinafter: the Mining Bureau). Consequently, the Amendment eliminates the participatory rights applicable under the EIA procedure;
(b) the Amendment, in Section 18, paragraph (7) a), authorises the minister of economic affairs and transport (hereinafter: the Minister) to determine, by way of a decree, the track of those expressways whose environmental permit has become final but for which no construction permit has yet been issued. In the Communicant’s view this move, disregarding the “concerns” expressed earlier by the Committee, further reduces the opportunities for participation in decision-making and for access to justice.
Ad (a)
Permitting of special extraction sites
9.
The detailed complaints of the Communicant in relation to the permitting of special extractions sites under the Amendment (Sections 17/A-E) are as follows:
(i) the Amendment exempts special extraction sites (effectively: opencast mines) from the EIA procedure which is the primary framework of public participation;

(ii) permitting, in its entirety, takes place through a simplified mining authorisation procedure which does not provide for public participation. The decision of the mining authority can only challenged through the so-called expert authority statement
 of the environmental authority. Furthermore, the possibility of appeal is not “not guaranteed by written law but simply declared by an uncertain judicial practice”;
(iii) the permitting is not administered by the regional authorities of first instance but by the Mining Bureau and – as environmental expert authority – the National Environmental, Nature Conservation and Water Chief Inspectorate, both of national competence. These authorities are at disadvantage vis-à-vis the regional authorities as regards soliciting and considering public comments due to their geographical distance and lack of local knowledge.
In the Communicant’s opinion the above arrangement concerning special extraction sites amounts to a case of non-compliance with Article 6, paragraphs (3), (4) and (7) as well as Article 9, paragraph (2)-(3) of the Convention. 
Ad (b)
Designation of the track of expressways before the construction permit becomes final
10.
The Communicant is concerned about the amended section 18, paragraph (7) a) of the Expressway Act which enables the Minister to issue a decree on the designation of the track of those expressways whose environmental permit has become final but for which no construction permit has yet been issued. The Communicant contends that this further limits access to justice in relation to the designation of expressway tracks as the Minister is no longer required to wait for and consider public comments that can be expressed in the construction permitting procedure. In the Communicant’s view this further exacerbates the negative tendencies highlighted in paragraph 13 of the Committee’s findings of 14 March 2005, notably that track designation by a ministerial decree “[…] limits the possibilities of appealing  […] under Article 9, paragraph 2 of the Convention”. Furthermore, the Communicant repeats the key argument of its 2004 communications that designation of expressway tracks by way of a ministerial decree contravenes the Convention. 
In the Communicant’s opinion the above arrangement concerning the designation of expressway tracks amounts to a case of non-compliance with Article 6, paragraphs (4) and (7) as well as Article 9, paragraph (2)-(3) of the Convention. 

IV.
The contested legislation
11.
The Amendment contains modifications to the Expressway Act that were necessary to address certain practical problems of implementation. The Amendment covers the following issues:
(a) transfer of responsibilities for expressway development and maintenance (from the National Motorway Company to the National Motorway Operation Company, Section 3);

(b) certain questions of competence over and land use in relation to the expropriation procedure (Sections 7 and 17);

(c) the rules of establishment, operation and termination of special extraction sites (Sections 17/A-E);

(d) certain rules of expressway permitting (Section 18);
(e) technical amendments of Act XLVIII of 1993 on Mining (hereinafter: the Mining Act) with regard to special extraction sites;

(f) amendment of certain budgetary and state asset management legislation. 

The Amendment does not modify the underlying structure of the track designation procedure or the rules of environmental licensing, i.e. the issues contested in the Communicant’s 2004 communications. Rather, the Amendment introduces additional requirements focusing on general management competences over expressways, the budgetary implications of expressway development and the permitting procedure of special extraction sites. 
Out of the above issues further analysis is provided concerning points (c) and (d), that is, the rules challenged by the Communicant.
Ad (c)
The rules of the establishment, operation and termination of special extraction sites

The rules of permitting
12.
Special extraction sites are mining installations for the extraction of filling material for the construction of embankments for the expressways listed in Annex 1 and 2 to the Expressway Act. They can be established exclusively for the extraction of sand, gravel, clay and their mixtures and variations (hereinafter collectively: filling material) within a zone of 10-10 kilometres from the designated track of expressways (Section 17/A, paragraphs (1)-(2)).
13.
Establishment of the special extraction site is initiated by the developer. The developer has to conclude an agreement on the use and utilisation of the affected land with the owner (user) of the land (Section 17/A, paragraph (3)).
14.
The application for the permit has to be accompanied by a so-called complex operational plan. Establishment of the special extraction site is permitted, in view of the relevant expert authority statements, by the Mining Bureau by approving the complex operational plan. The expert authorities in the approval procedure are the supervisory (second instance) authorities of those involved in the regular mining authorisation procedure (Section 17/B, paragraph (8)).  
15.
Compliance with the regulations relating to special extraction sites is overviewed by the Mining Bureau. In case of non-compliance it may suspend the activity and/or impose a substantial amount of fine (Section 17/E).

Environmental impact assessment, participation of the environmental authority in the permitting procedure

16.
The National Environmental, Nature Conservation and Water Chief Inspectorate takes part in the permitting procedure in the capacity of an expert authority. 

17.
It must be pointed out that the Amendment has not modified the applicable legislation on EIA (Act LIII of 1995, Government Decree No. 20/2001. (II. 14.).
 Under point 9 of Annex 1 to Decree No. 20/2001. “other opencast mines” with a surface area exceeding 25 hectares are subject to EIA. As the Amendment does not exempt special extraction sites from EIA, the rules of environmental licensing – including those concerning public participation – remain fully applicable to special extraction sites where their size exceeds the above threshold. 
18.
Consequently, where the envisaged surface area of a planned special extraction site exceeds 25 hectares the Mining Bureau may approve the site only when the EIA procedure has been completed and the environmental permit has become final. If the applicant fails to carry out an EIA the environmental authority may not issue a favourable expert authority statement and has to call upon the applicant to fulfil its obligations under the environmental licensing legislation. In such a case the Mining Bureau has to suspend the approval procedure for the duration of the EIA.
19.
Even though it does not concern the subject matter of the Convention – i.e. public participation –, in view of the contention of the Communicant to that effect it appears useful to briefly summarise the main substantive environmental provisions relating to special extraction sites under the Amendment:
(i) special extraction sites can only be established if existing extraction sites (mines) or any available secondary raw material (such as flying ash, metallurgy dross, overburden, construction and demolishment waste) do not provide a viable alternative vis-à-vis local extraction in view of the interest of the protection of the environment and agricultural land (Section 17/B, paragraph (4) a));
(ii) the environmental impacts of the extraction activity have to be minimised. The envisaged preventive and mitigating measures as well as the relating monitoring system(s) have to be defined in the complex operational plan  (Section 17/B, paragraph (4) l));

(iii) no special extraction site can be opened in designated safeguard zones for groundwater resources and in nature conservation areas. The special extraction site must be established in such a way that its operational depth may not be closer than one meter to the highest level of the groundwater table calculated on the basis of the average of the past 20 years (Section 17/C, paragraphs (3)-(4));

(iv) if in the course of the extraction activity such environmental, natural or archaeological values are discovered whose preservation cannot be ensured otherwise the Mining Bureau must, upon a request by the environmental authority, modify the special extraction site (Section 17/C, paragraph (5));
(v) following the termination of the extraction activity the site has to be rehabilitated (Section 17/B, paragraphs (4) k), Section 17/D, paragraph (4)).
Evaluation
20.
The rules concerning the establishment of special extraction sites are new in Hungarian law. They bear a close resemblance to those governing mining activities both from the procedural and substantive point of view. Given however the inextricable link between special extraction sites and expressways development as well as the temporal limitations on the application of the Expressway Act
 the rules at issue have been inserted in the Expressway Act rather than the Mining Act. 
21.
The above choice of legislative instrument however does not in any way mean that the Hungarian Government questions that special extraction sites are effectively mines. The Amendment does not exempt this special mining activity from the EIA procedure. To the contrary: it has created a new sub-category of mining activities subject to EIA.
Ad (d) Certain rules of expressway permitting 
22.
The Amendment introduces certain minor, technical modifications in the closing provisions of the Expressway Act (Section 18). One of those modifications – in Section 18, paragraph (7) a) – authorises the Minister to determine by way of a decree the track of those expressways listed in Annex 1 to the Expressway Act whose environmental permit has become final but for which no construction permit has yet been issued.
23.
The detailed rules of the designation of expressway tracks are laid down in Section 6 of the Expressway Act. These rules have not been modified by the Amendment. Section 18, paragraph (7) a) does not extend the powers of the Minister with respect to designation. On the one hand, it merely reaffirms that the track of a particular expressway section can only be defined following the conclusion of the environmental licensing procedure, i.e. the procedure primarily aimed at ensuring public participation. On the other hand, it separates the macro level track designation from the micro level procedure aimed at defining the actual technical and safety conditions of individual road sections, i.e. the construction permitting procedure. It no doubt makes technical sense to issue a construction permit with regard to roads whose siting is final. Accordingly, the purpose of the modification of Section 18, paragraph (7) was the clarification of the inter-linkages among the various applicable procedures rather than the revision of existing competences or the fundamental features of these procedures. 
V.
Arguments
Questions of procedure
24.
The Communicant requests the Committee to consider its Communication together with those it submitted in 2004 (ACCC/C/2004/04).
25.
Even though the above request is not entirely clear from the legal point of view the Hungarian Government submits the following position in relation to the proposition by the Communicant:

(a) the communications registered in 2004 under the symbol of ACCC/C/2004/04 have already been closed by the Committee by its findings and recommendations of 14 March 2005. These findings and recommendations have subsequently been confirmed by the Second Meeting of the Parties in May 2005. Decision I/7 does not allow the reopening of questions already adjudicated by the Committee (res iudicata). Consequently, if the Communicant’s request is meant to reopen the questions already deliberated and decided upon by the Committee the Hungarian Government firmly objects the fulfilment of any such request;
(b) otherwise the Hungarian Government considers Committee’s findings and recommendations of 14 March 2005 valid and applicable in the context of the present Communication, in particular that the Committee has found that the Expressway Act is in compliance with the Convention. 
The complaints concerning the permitting of special extraction sites
26.
The complaints submitted in relation to the permitting of special extraction sites (Sections 17/A-E) have to be evaluated both in view of the provisions of the Convention and the recommendations of the Committee of 14 March 2005.

Permitting of special extraction sites in view of the provisions of the Convention
27.
Article 6, paragraph (1) a) of the Convention provides for public participation in the permitting of those proposed activities that are listed in Annex I thereto. Point 16 of Annex I covers “[q]uarries and opencast mining where the surface of the site exceeds 25 hectares”. 
28.
Hungary would be non-compliant with the Convention if it could be established that in the permitting procedure of the aforementioned mines access to decision-making and/or access to justice by the public were not ensured in accordance with Article 6 and 9 of the Convention, respectively. 
29.
Hungary cannot be considered as non-compliant. Contrary to the contention of the Communicant the Amendment does not exempt the permitting of special extraction sites from the EIA procedure: the sui generis nature of the special permitting rules at issue has to be interpreted in the context of the mining authorisation rather than in the environmental licensing procedure. As demonstrated above, where the surface area of the proposed special extraction site is of more than 25 hectares the Mining Bureau may only approve the site if the National Environmental, Nature Conservation and Water Chief Inspectorate has, upon the completion of the EIA, has issued an environmental permit (see paragraphs 17-18 above).
It must be pointed out that in respect of the prior assessment of special extraction sites the special rules of EIA introduced by the Expressway Act are not applicable (apart from the selection of the competent authorities), in particular access to justice is provided in accordance with the general administrative or judicial review regime.
30.
As paragraphs 8-11 of and Appendix 1 to the 2004 response of the Hungarian Government to Communication ACCC/C/2004/04 provide a detailed account of the Hungarian EIA regime it appears unnecessary to present that regime again herewith. Suffice it to mention that in its findings of 14 March 2005 the Committee established that the Hungarian EIA provisions were in conformity with the Convention. Consequently, as
· the establishment of those special extraction sites which fall under the scope of the Convention are subject to EIA under Hungarian law as well, and
· the Hungarian EIA procedure fully ensures the participatory rights set forth in Article 6 and 9 of the Convention

the Hungarian rules concerning the permitting of special extraction sites have to be seen as compliant with the Convention. 

Permitting of special extraction sites in view of the recommendations of the Committee 
31.
In its recommendations of 14 March 2005 the Committee calls upon the parties not to reduce the existing opportunities for public participation in environmental matters. Hungary should be considered as disregarding this recommendation if the rules of permitting of special extraction sites allowed less public participation vis-à-vis the general mining authorisation procedure.
32.
Hungary, in finalising the contested rules, acted within the limits of the recommendation, irrespective of the fact that the adoption by Parliament of the Amendment took place simultaneously with the preparation of the Committee’s findings and recommendations.
 

33.
As shown above, the rules concerning special extraction sites are new in Hungarian law. The Amendment has not exempted this special mining activity from EIA, rather: it has created a new sub-category of mining activities that is subject to EIA (see paragraphs 20-21 above). The contention of the Communicant that the Amendment amounts – contrary to the recommendations of the Committee – to a reduction of existing rights has therefore be seen as unfounded. Consequently, as
· the rules applicable to special extraction sites do not reduce the opportunities of public participation, but
· to the contrary: they introduce public participation in respect of a new sub-category of mining activities

the Hungarian rules concerning the permitting of special extraction sites have to be seen as compliant with the recommendations of the Committee. 

The complaints concerning the designation of expressway tracks before the road construction permit becomes final
34.
The complaints submitted in relation to the designation of expressways tracks (Sections 18, paragraph (7) a)) have to be evaluated both in view of the provisions of the Convention and the recommendations of the Committee of 14 March 2005. 
Designation of expressway tracks in view of the provisions of the Convention
35.
The issue of the designation of expressway tracks has been subject to in-depth consideration by the Committee in relation to the communications ACCC/C/2004/04. In its findings it has concluded that even though the fact that “the final siting decision is taken by a ministerial decree […] limits the possibilities of appealing these decisions” “[…] it does not believe that such a system necessarily conflicts with Article 9, paragraph 2 [of the Convention], as long as there are appeal possibilities with regard to the environmental part of the decision” (paragraph 13). In its final conclusion the Committee confirmed that the system of public participation provided under the EIA procedure, which precedes the issue of the ministerial decree on designation, was in conformity with the Convention.  
36.
In view of the foregoing, Section 18, paragraph (7) a) of the amended Expressway Act should be considered as non-compliant with the Convention if it eliminated, without appropriate compensation, the EIA procedure preceding the issue of the ministerial decree.
37.
Hungary cannot be considered as non-compliant. As mentioned above (see paragraph 23 above) the detailed rules of track designation are laid down in Section 6 of the Expressway Act. These provisions have not been modified by the Amendment. In particular, the provisions stipulating that final designation may only take place following the conclusion of the full EIA procedure remain unchanged. Therefore, as the procedure providing for public participation has not been amended in any way the Communicant’s complaints have to be seen as unfounded. 
38.
Even though it is not relevant to the question of conformity with the Convention it nonetheless appears necessary to clarify a recurring question of interpretation in relation to construction permitting. The Communicant claims that as the Minister can determine the track of expressways prior to the issue of the road construction permit, the comments made by the public in the construction permitting procedure are necessarily ignored. 

39.
The Communicant’s line of argument is wrong on at least two separate grounds. First, as the Hungarian Government outlined in its response to communications ACCC/C/2004/04 (see paragraph 66) it is not all decisions relating to an Annex I activity, but the main decision on whether to permit the proposed activity is subject to Article 6 of the Convention. Under Hungarian law in the case of expressway development it is the EIA-based environmental licensing procedure (which precedes the issue of the ministerial decree on track designation) rather than the construction permitting procedure. Second, road construction permitting is par excellence a technical procedure which is less susceptible to accommodate public comments. Therefore, active public participation, as suggested by the Communicant, cannot be translated into the construction permitting procedure due to its very nature.
 
40.
Consequently, as 
· in the context of the designation of expressway tracks the rules of the Expressway Act concerning the EIA-based environmental licensing procedure remain unchanged, and
· the conformity of the rules of the environmental licensing procedure with the Convention has already been confirmed by the Committee

the Hungarian rules concerning the designation of expressway tracks have to be seen as compliant with the Convention. 

Designation of expressway tracks in view of the recommendations of the Committee
41.
The Communicant claims that the contested rules on the designation of expressway tracks are particularly “worrisome” in view of the recommendations of the Committee. Hungary should be considered as disregarding the recommendations of 14 March 2005 if the amended rules of track designation allowed less public participation vis-à-vis the original situation under the Expressway Act.

42.
As it demonstrated above, Section  18, paragraph (7) a) of the amended Expressway Act does not concern those provisions of the designation procedure which ensure public participation. Consequently, as the provisions governing public participation remain unchanged the Hungarian rules concerning the designation of expressway tracks have to be seen as compliant with the recommendations of the Committee. 

VI.
Conclusions 
43.
In view of the arguments presented in Chapter V above the Hungarian Government requests the Committee to dismiss Communication ACCC/C/2005/13 in its entirety as unfounded.
_____________
Appendix

Excerpts from Act XII of 2005 on the Amendment of Act CXXVIII of 2003 on the Public Interest and the Development of the Expressway Network of the Republic of Hungary and other related Acts* 
[unofficial translation]
Chapter III/A

17/A §
(1) For the extraction of the sand, gravel, clay, as well as their variations and mixtures (hereinafter collectively: filling material), necessary for the construction of the embankment of the expressways listed in Annex 1 and 2 special extraction sites may be established within a zone of 10-10 kilometres from the track the expressways designated by way of a decree in accordance with 18 § (7) or by a final construction permit.

(2) No special extraction sites may be established for the extraction of materials other than the filling material referred to in paragraph (1) above.


(3) An agreement shall be concluded with the owner (user) of the land that is necessary for the establishment and the operation of the special extraction sites. The agreement shall inter alia contain provisions on the use and the utilisation of the land as well as on the related prior assessments. The agreement shall provide that with regard to compensation for damage caused in relation to the activity 37 § of Act XLVIII of 1993 on mining (hereinafter: the Mining Act) shall apply as appropriate. 
17/B § (1) The establishment of the special extraction site shall be permitted by the approval, by the Mining Bureau of Hungary (hereinafter: Mining Bureau), of the complex operational plan [17/C § (2)]. 

(2) The application for approval shall include:

a)
the name and seat of the applicant;

b)
the title and number of the ministerial decree issued in accordance with 18 § (7);

c)
the name and seat of the operator of the activity, if different from the applicant;

d)
the name and address of the technical manager in charge and of his deputy.


(3) The complex operational plan shall determine the planned activities relating to the opening, operation and termination of the special extraction sites. The plan shall comprise a technical description, maps and annexes.


(4) The technical description shall contain:

a)
the reasons justifying the establishment of the special extraction site in view of the availability of existing extraction sites (mines) as well as – in order to ensure the protection of the environment, agricultural land and primary mineral resources – the availability of alternative secondary materials (primarily flying ash, metallurgy dross, overburden, construction and demolishment waste);

b)
the delineation of the planned special extraction site (administrative unit, land registry number) and the reasons for the delineation chosen;

c)
the findings of the preliminary soil mechanics exploration (study), the identification and composition of the minerals found;

d)
the description of the tectonic, hydro-geological, soil mechanic conditions of the special extraction site;

e)
the list of names and addresses of the real estates to be utilised;

f)
the planned quantity of the minerals to be extracted;

g)
the description of the planned technology, the envisaged duration and phasing of the operation;

h)
the planned method and place of disposal of the fertile soil, the unused filling material and other minerals extracted;

i)
the description of the foreseeable hazards associated with the activity together with the planned prevention measures;

j)
the measures envisaged for the protection of the affected real estates and the buildings against the negative effects of the extraction activity;

k)
the method of termination (abandonment) of the site, the rehabilitation tasks;

l)
description of the effects of the extraction activity on the environment, the necessary preventive and mitigation measures, the method of monitoring, the system of relating monitoring stations and their operation;

m)
the methods of preservation of the affected archaeological heritage (such as inclusion in protective pillars, pre-development archaeological exploration, etc.).


(5) The mapping documentation shall contain the layout map of the track of the road at the scale of 1:10 000 and the operational plan drawn up on an official copy of the relevant land registry map containing:
a)
the delineation of the operational area;

b)
the land registry numbers of the affected real estates;

c)
the location of the attached map sections and segments;

d)
the highest level of the groundwater table, the mapping of the planned depth of the extraction by way of iso lines;

e)
the buildings, the flowing and standing surface waters affected by the special extraction site or the extraction activity;

f)
the transportation routes;

g)
the place of disposal of the fertile soil and the unused filling material extracted.


(6) The mapping documentation referred to in paragraph (5) shall also contain the relevant sections and segments as well as the topographical description of the final state of the site following the termination of the activity.


(7) The following documents shall be attached to the complex operational plan:

a)
an official copy of the agreement concluded with the owner (user) on the use of the real estate;

b)
in the case of agricultural land the final resolution by the land registration office authorising the conversion of the land;

c)
the final construction permit authorising the building of the road;

d)
the declaration of the competent expert authority on the archaeological importance of the area.


(8) The complex operational plan shall be submitted in as many copies as the number of the expert authorities involved in the mining authorisation procedure requires. The expert authorities in the approval procedure will be the supervisory authorities
 of those involved in the regular mining authorisation procedure.  


(9) The application shall be forwarded by the Mining Bureau to the Hungarian Geological Service (hereinafter: Geological Service) for official comments. 

17/C § (1) The complex operational plan shall be drawn up in such a way as to ensure the protection of life, health, surface and underground constructions, agricultural land and forests as well as the prevention and mitigation of potential damage by the activity.


(2) The complex operational plan shall be approved by a resolution of the Mining Bureau in view of the statements of the expert authorities involved, the comments by the Geological Service as well as with regard to the requirements set forth in paragraph (1). The Mining Bureau shall maintain a registry of the special extraction sites. 


(3) No special extraction sites may be established in areas designated for opencast mining, in safeguard zones for groundwater resources, in nature conservation areas and in protected archaeological sites. 


(4) The special extraction site shall be established in such a way that its operational depth may not be closer than one meter to the highest level of the groundwater table calculated on the basis of the average of the past 20 years.


(5) If in the course of the extraction activity such environmental, natural or archaeological values are discovered whose preservation cannot be ensured otherwise the Mining Bureau shall, upon a request by the competent expert authority, modify the special extraction site. 

17/D § (1) With respect to the safety requirements of the establishment, operation and termination of special extraction sites the provisions of the legislation on the Mining Safety Protocol for opencast mining shall apply as appropriate. 


(2) The mining authority shall exercise the supervisory functions set forth in 43 § (3) of the Mining Act with regard to the activities referred to in paragraph (1) above.


(3) The filling material extracted shall remain in state property, the applicant shall not acquire ownership over the material. The filling material originating from special extraction sites may only be used for the purposes mentioned in 17/A § (1) and may not be placed on the market.


(4) The licensee of the special extraction site shall, in accordance with the complex operational plan, rehabilitate the area whose usability has been seriously degraded as a result of the activity in such a way that its conditions shall allow the original use of the land or that it fits into its natural environment. 

17/E § (1) If the licensee of the special extraction site or its operating agent carries out the activity without a permit, in contravention of the conditions of the permit or otherwise unlawfully, the mining authority may impose a fine on the licensee or the operator and shall order full compliance with his obligations. If the licensee or the operator causes, by its activity, a hazardous situation the mining authority may suspend the activity or, in the case of the recurrence of such a situation, may revoke the permit and order the restoration of the original state of the site or, if the latter is no longer possible, the rehabilitation of the landscape. 


(2) The upper limit of the fine referred to in paragraph (1) shall be HUF 10 000 000. If the unlawful situation is not rectified within the deadline prescribed by the authority the fine may be imposed repeatedly. The upper limit of the repeated fine shall be HUF 30 000 000. The fine shall be payable to the mining authority. The fine shall, for enforcement purposes, be considered as a tax.  

_____________________

18 § (7) The Minister shall be entitled

a)
to determine by way of a decree the track of those expressways listed in Annex 1 whose environmental permit has become final but for which no construction permit has yet been issued. The provisions of § 7
 and 17
 shall apply to these tracks as appropriate, 

[b) omitted]

� For a detailed explanation of the system of “lead” and “expert” authorities see paragraphs 62 of the 2004 response of the Hungarian Government to Communication ACCC/C/2004/04.


� For a comprehensive description of the Hungarian EIA legislation and environmental licensing procedure see paragraphs 8-11 of and Appendix 1 to the 2004 response of the Hungarian Government to Communication ACCC/C/2004/04.


� The Expressway Act is applicable until 31 December 2007, Section 2, paragraph (1).


� The Amendment was tabled as a bill during the 2004 autumn term of Parliament, deliberation of the bill took place prior to the publication of the findings and recommendations of the Committee, while final voting was held on 21 March 2005.


� Even though in the opinion of the Hungarian Government it is not relevant for the deliberation of the complaints of the Communicant it nonetheless appears necessary to highlight the erroneous presentation of the facts by the Communicant in relation to the possibility of appeal by non-governmental organisations against the construction permit. The Communicant claims that such an appeal is “not guaranteed by written law but simply declared by an uncertain judicial practice”. Here, the Communicant refers to Uniformity Decision No.1/2004 KJE of the Hungarian Supreme Court which provides that environmental non-governmental organisations may appeal the decisions (permits) of any authority which has consulted the environmental authorities as expert authorities (consultation is not optional but required by law). Such uniformity decisions are issued in the form of normative texts (rather than precedent cases) and are binding on all courts in the Hungarian judicial system. Decision No.1/2004 KJE has, as of January 2004, opened wide the possibility of appeals by NGOs in a broad range of procedure, including the construction permitting procedure.


* Section numbers as in the consolidated version.


� Second instance authorities.


� Expropriation of the land designated as expressway track.


� Building restrictions on the land designated as expressway track.
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