[image: image1.jpg]@

gocolong

IIMIIMmjm o

o




[image: image2.jpg]-9

Kérnyezetvédelmi
és Viziigyi
Minisztérium






Attn. Mr. Jeremy Wates

Secretary

Convention on Access to Information, Public Participation 

in Decision-making and Access to Justice in Environmental Matters 

United Nations 

Economic Commission for Europe

Palais des Nations

CH-1211 Geneva 10

Switzerland

21 November 2005

Re
Communication to the Aarhus Convention Compliance Committee concerning amendments to the Hungarian Expressway Act (Ref.: ACCC/C/2005/13)

Dear Mr. Wates,

I am writing you in response to your letter of 18 November 2005 concerning the possible deferral of the hearing of the Aarhus Compliance Committee (hereinafter: the Committee) of the above case. 

The Hungarian Government takes note of the decision of the Committee to discuss the request of the Clean Air Action Group (hereinafter: the Communicant) concerning the possible extension of the deadline for fact finding in order to support its communication of 18 May 2005 (hereinafter: the Communication).

The Hungarian Government does not contest the Committee’s powers to decide on its work schedule as it sees fit, including the timetable for hearing individual cases. Nevertheless, it would like to point out the following:

· the Communication concerns the alleged formal non-compliance of the 2005 amendment of the Hungarian Expressway Act (Act XII of 2005) with the Convention. The issue of compliance can and should be examined in view of the relevant legal texts. Should non-compliance be established at such an abstract level the practice of the competent authorities would consequently be non-compliant as well. On the other hand however, if the relevant Hungarian legislation were to be found compatible with the Aarhus Convention, even individual breaches by the authorities would not render the underlying legislation incompatible. Accordingly, even though the Hungarian Government does not contest the Committee’s powers to undertake the investigation of additional, individual cases of non-compliance, discovery of any such future cases should be the subject of separate communications and should not prolong the discussion of the Communication at issue;

· paragraph 19 of Decision I/7 provides that communications by the members of the public must be supported by corroborating evidence. The Communicant, in its letter of 15 November 2005, admits that it is short of such evidence. Moreover, the Communicant intends to justify its Communication by suspected future breaches of the Convention. This implies that none or some of the alleged cases of non-compliance have not actually occurred but, as the Communicant contends, are likely to emerge in the future. This leads to the following conclusions. (i) If the Communication cannot stand on its own merits it should be seen as unfounded and be dismissed in view of paragraph 19 of Decision I/7. (ii) Alternatively, the Communicant intends to expand its Communication to other – future – individual cases of non-compliance. While, as mentioned above, any member of the public has a right to raise any such issue before the Committee, this should be done by way of separate communications rather than through an indefinite prolongation of a case already under discussion;

· Decision I/7 does not mention the possibility of extending deadlines. In fact, if the deadlines of paragraph 23 are binding upon the party concerned they should be equally binding on the communicant. Unconditional deferral of hearings with reference to uncertain, unspecified and contingent future events, such as those submitted by the Communicant, would run counter with established principles of procedural law, in particular jeopardise a party’s right to a fair and equitable procedure.

Consequently, the Hungarian Government 

· takes note of the fact that the Compliance Committee has decided not to enter into discussions on the merit of the Communication at its upcoming meeting between 5-7 December 2005;

· requests the Committee to undertake such substantive deliberations as soon as practicable;

· in order to avoid the indefinite prolongation of the discussions on Communication ACCC/C/2005/13 requests the Committee (i) to investigate future complains concerning the individual acts of the competent authorities involved in expressway permitting once the question of formal compatibility of the contested legislation has been resolved and (ii) regard any such future complaints as separate communication(s).

This letter is without prejudice to the response to the Communication by the Hungarian Government that is to be submitted by 29 November 2005.

Sincerely yours,

Gábor Baranyai



Head of Department




European Community Legal Co-ordination Department










