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On behalf of the Clean Air Action Group I submit the following communication to the Aarhus Convention Compliance Committee (hereafter: Committee).


I request the Committee to assess the non-compliance of Act XII/2005. on the amendment of Act CXXVIII/2003. on Public Interest and Development of the Expressway Network in the Republic of Hungary (hereafter: Amendment) with the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (hereafter: Aarhus Convention).


In addition I request the Committee to call on the Hungarian Government to establish compliance with the Aarhus Convention in regard to the following sections of the Amendment.

My submission is based on Article 15 of the Aarhus Convention and Meeting of the Parties’ Decision I/7. on Review of Compliance. 


May I request the Committee to consider this communication together with the communication regarding the Expressways Act and the supplementary communication regarding the GKM Ministerial Decree on execution of the Expressways Act (reference number: ACCC/C/2004/4).

1.) Para 4 of the Amendment supplements the Expressways Act with the following new provisions:

· Section 1 Para 17/A. of the modified Act declares, that within a 10-10 km wide stripe of the expressway track an exploitation area may be pointed out for the purpose of producing sand, gravel and clay raw materials for the construction of expressways.

· According to Section 1 Para 17/B. the building of exploitation areas is permitted by the Hungarian Mining Office. 

Since the Hungarian Environmental Protection Law (Act LIII./1995.) allows that an Act regarding expressway construction may prescribe the rules of the environmental licensing procedure as different from general licencing prescriptions, the above provisions of the Amendment are worrisome in view of the environmental effects and the lack of public participation opportunities in decision-making.

The general provisions of environmental licensing declare that in order to establish a mine an environmental impact assassment (EIA) shall be carried out. The EIA procedure provides several different public participation and appeal possibilities. According to Government Decree 20/2001. during the period of preliminary EIA, the environmental impact study has to be sent to the municipalities, displayed by them for public scrutiny and comments of all those concerned. During the detailed EIA phase, the authority is obliged to conduct public hearings and to continously communicate with the residents. In addition, the NGOs representing the environmental interests are allowed to act as a client during the entire procedure. The public concerned and the NGOs are entitled to appeal to the second instance authority against the first instance decision and to apply for judicial revision against the final decision.

Vis-a-vis the above, the Amendment introduces a simplified procedure for the building of exploitation areas along expressway tracks. This new procedure eliminates the environmental impact assassment phase (and also the public participation and appeal opportunities) and entrusts the whole permission procedure to the mining authority. So as to speed up the procedure the Government appointed as competent a traditionally second instance authority, the Hungarian Mining Office. 

It is needless to highlight that such a mining activity could cause harmful effects on the environment during the building, the operation period and after abandoning the exploitation area as well. The environmental control of this dangerous activity is only a simple procedure, the so called ‘professional authority procedure’ which provides much weaker participation and appeal opportunities to the public concerned than the environmental licensing procedure does. Moreover the opportunity of making comments during the procedure and to appeal to court against the decision of the professional authority is not guaranteed by written law but simply declared by an uncertain judicial practice. The ‘professional authority approval’ may be granted by the environmental authority in a short, 30 days deadline. In normal environmental procedures, such as environmental licensing or environmental professional authority approval, the first instance authority jurisdiction is administered at the regional level. The Amendment refers the first instance jurisdiction to the National Environmental Chief Inspectorate located far from the exploitation area in question. Therefore the authority is not so well placed as regional inspectorates for the task of judging the local environmental effects and of adequately collecting and evaluating the opinion of the public concerned. Besides, the Chief Inspectorate does not have the capacity to deal seperately with each such issue in necessary depth.

Consequently, Para 4 of the Amendment does not comply with the following provisions of the Convention:

Article 6.3 

“The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public…”

Article 6.4

“Each Party shall provide for early public participation, when all options are open and effective public participation can take place.”

Article 6.7

“Procedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity.”

Article 9.2

“Each Party shall, within the framework of its national legislation, ensure that members of the public concerned

(a) Having a sufficient interest or, alternatively,

(b) Maintaining impairment of a right, where the administrative procedural law of a Party requires this as a precondition,

have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6… 

…To this end, the interest of any non-governmental organization meeting the requirements referred to in article 2, paragraph 5, shall be deemed sufficient for the purpose of subparagraph (a) above. 

Article 9.3

“…each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment”

2.) Para 6 of the Amendment supplements the Expressways Act by the following:

· Section 7, Para 18 of the Act authorizes the Minister of Economy and Transport to determine the expressway track by a decree after the environmental permission becomes final but before the construction permission is issued.

In our original communication regarding the Expressways Act we expressed our concern about the practice of determining of expressway tracks by a ministerial decree. In our opinion such a decision falls evidently within the competence of executive administration. The Committee in point 13 of its findings and recommendations (ECE/MP.PP/C.1/2005/2/Add.4) notes that “in accordance with the Act, the final siting decision is taken by a ministerial decree and that this limits the possibilities of appealing these decisions under article 9, paragraph 2, of the Convention.”  This concern became much stronger after the Amendment was adopted, because the decree may be issued before the final administrative decision is made by the transport authority. This means that the minister can determine the expressway tracks without waiting for the construction permission of the transport authority and therefore without providing any public participation opportunities. This eventually might entail plenty of harmful environmental effects. Consequently, the public concerned have only a limited voice in siting, the most important decision of expressway projects. Furthermore, in other permission procedures the public concerned have several appeal and remedy opportunities against the decision of the administrative authority. As far as an adopted ministerial decree is concerned, there is no effective legal redress possibility. Therefore Para 6 of the Amendment is contradictory with Articles 6.4, 6.7, 9.2 and 9.3 of the Convention.

Finally may I reiterate our grave concerns vis-à-vis the above course aimed at speeding up the execution of expressway projects by continuously curtailing the rights of the citizens, limiting the public participation and appeal opportunities declared by the domestic and international environmental law. The provisions mentioned aggravate the reduction of public participation in spite of the fact that the Compliance Committee in point 17 of the findings and recommendations regarding the Expressways Act expressed its concern about such a tendency. In our opinion the above sections of the Amendment concerning exploitation areas along expressways fall below the minimum level and quality of public participation stipulated by the Aarhus Convention.

Since we consider several provisions of the Amendment unconstitutional, we also apply to the Constitutional Court of the Hungarian Republic with the aim of achieving the revision of the Amendment. However, as the Constitutional Court has no deadline for dealing with such application, it might take long years before it takes any decision. Therefore we consider it very important that the Aarhus Convention Compliance Committee to make its assessment on the issue as soon as possible.
Budapest, May 18, 2005

András Lukács

President
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Hungary
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