ADDITIONAL COMMENTS OF THE COMMUNICANT

ACCC/C/2005/12

After receiving from the Compliance Committee the comments by the EBRD and some related correspondence by KESH, the Vlora Civic Alliance presents the following additional comments.

1. We refer to a letter of Mr. Gjergj Bojaxhi and the annex to such letter, dated 30 May 2007, directed to EBRD’s Chief Compliance Officer, Ms. E. Quinones [Hereinafter “KESH Documents”]. We simply submit that KESH Documents should be disregarded by the Compliance Committee for the following reasons:

a. KESH Documents relate to the Independent Recourse Mechanism [IRM] procedures, established within the EBRD. As you are aware, the Vlora Civic Alliance filed a complaint under IRM, which is currently assessed for its eligibility.  Ms. Quinones sought the opinion of KESH and the correspondence is between KESH and the EBRD.  EBRD’s IRM rules and procedures establish a proper process and venue between “affected parties” and the EBRD.  As such, they do not fall within the direct purview of the Compliance Committee.  

b. We nevertheless wish to inform you that KESH Documents contain interesting information in support of our concerns, and we will address them directly through the IRM.  We intend to keep you informed on our steps with the IRM.

c. KESH Documents are not properly dated.  Indeed, the letter by the General Director of KESH, Mr. Gjergj Bojaxhi, is dated as of 30 May 2007, i.e. more than two weeks after the today’s date.  

d. KESH Documents are not properly signed.  Indeed, Mr. Bojaxhi’s letter carries his name and title, but not his signature.

e. Therefore, unless completed, KESH Documents are of dubious legal value.

2. We turn now to EBRD’ Notes to the Draft Decision and Recommendations.   First, we would like to express our appreciation to the EBRD staff for responding to you, which gives us an opportunity to provide our own comments.  

a. First, we would like to correct the terminology in the EBRD’s Comments regarding IRM.  As we stated above, IRM stand for “Independent Recourse Mechanism,” not “Independent Inspection Mechanism” as inaccurately referred to at EBRD Note 17
.

b. EBRD Note 32: We believe that an International Financial Institution [Hereinafter “IFI] or bank gets involved in a particular project when it has a reasonable interest and certainty that it will provide financing for such project. In this regard, it is very important to clarify when, or precisely at what time, did EBRD get involved in the financing of the Vlora TEPP.  [See § 4].

c. EBRD Note 29 refers to an alleged decision of the Albanian government to cancel the Energy and Industrial Park [EIP]. We note that this information may be partially correct only. We are not aware of any relevant decision by the government, with the exception of a few statements made mostly for public consumption. We also are aware of another project to build a major Energy and Industrial Park at the Seman River, appr. 40 km North of the Bay of Vlora. However, we do not believe that this new project will remove from Vlora Bay the proposed power plant, the La Petrolifera oil storage facilities, the AMBO pipeline terminal, and other related facilities. 

d. From the reading of EBRD Note 39 and Note 65, it seems obvious that EBRD staff have a selective and inaccurate understanding of the Aarhus Convention (more specifically, the second pillar).  Indeed, Article 6.4 of the Aarhus Convention states very clearly that: 





“Each Party shall provide for early public participation, when all 


options are open and effective public participation can take place.”  [Emphasis added]

e. Moreover, the language of Article 6 always refers to “proposed activities
”, whereas Article 7 very clearly affirms the right of the public to participate “during the preparation of plans and programmes.
” [Emphasis added].

f. Obviously, the Aarhus Convention provides that in order for the public participation to be effective and meaningful it has to be undertaken at an early stage, when all option are open.  Aarhus process is not a post facto procedure, otherwise it would have been meaningless. Clearly, siting decisions are fundamental to related specific projects and/or plans and programmes and therefore they cannot be excluded from the scope and protection of the three pillars of the Convention.
g. We therefore object to EBRD’s Note 65 and Note 67 and consider them as completely inadequate. We reserve the right to further address them through the IRM process.
h. On EBRD Note 67 we would also comment on the following phrase:
‘While it retroactively would not have changed the siting decision made by the government in 2003, the public had two separate 120-day comment periods to raise concerns to the financing institutions’.

 We believe that any democratic government that serves the interests of its own people would not hesitate to “retroactively change the siting of a project.” We were and remain open for a local referendum on the matter.  As the most direct form of public participation and democracy, the will of the people expressed through a local referendum could not be ignored by a government, including on the issue of retaining or changing the siting decision.
3.    In light of EBRD’s Comments, and in reference to ACCC                                   Draft Findings and Recommendations, §34, we would like to provide the following additional information, which we believe is essential in further understanding the lack of compliance with the Aarhus Convention with respect to the siting and the improvement of the role of International Financial Institutions (IFI) in the process. 

a. Indeed, although IFI-s were allegedly involved with the financing and credit structure of the project sometimes in 2004, if not during mid-2003, new evidence suggests that they knew about the TPP siting decision at Vlora since April 2002, if not earlier.  In other words, although it has been represented that the site selection was undertaken during April – September 2002 and a Draft Siting Report was completed in 6 June 2002, recommending Vlora as the best site for the TPP, a study contracted by ADA (Austrian Development Agency) suggests that EBRD knew at least since 6 April 2002 about the Vlora siting of the projected TPP. Without commenting further, we quote from this study as follows:

“EBRD finance: Parallel financing in the form of a sovereign guaranteed loan of up to €40 million.  The EBRD loan will be used to finance the EPC contract. Other co-financiers are the European Investment Bank (EIB) with up to €40 million, the World Bank (IDA) with €20.3 million and Albanian Power Corporation (KESH) with €10.2 million.  






Total project cost: € 91-110 million  






Date disclosed: Apr. 6th, 2002
”   [Emphasis added]

4.  We would like to quote here from the EBRD’s comments:

EBRD Note:  In 2003, EBRD was requested to consider financing the Vlore Power Plant, not an industrial park, refinery, or other projects mentioned, with the exception of the oil terminal in paragraph 43.  EBRD’s comments, therefore, must be restricted to the TEP project that was reviewed by the Bank.
We regret to find in this note only a part of the truth. EBRD was fully aware that the TEP project was only the first step for more TEPs and other oil-based projects at the Vlora Bay. In the decision of the Albanian Council of Ministers nr. 610 of 21 September 2004 (see copy attached) we can read: “About the ratification of the agreement between the Albanian state and the EBRD” we read at page 4 (see our emphasis): “World Bank, EBRD and EBI have agreed to finance the first stage of the construction of the TEP in Vlora with an installed power of 100-135 MW which in the other stages will reach 300 MW.” In the same way as the World Bank EBRD, fully informed about the following projects, put forth for the Vlora public an EIA covering only one TEP, which in fact would be the first stage of a mega oil-industry.
5. Finally, we note with pleasure that the Aarhus Convention Secretariat will convene a meeting with IFI-s in July 2007.  We believe such meeting would provide an important opportunity for IFI-s to better understand the Aarhus Convention, to significantly improve compliance in their related projects and to establish constructive channels of communications with concerned NGO-s.  As an active NGO in the Aarhus process, the Vlora Civic Alliance expresses its interest in participating at such meeting.

Civic Alliance for the Protection of the Bay of Vlora

Done at Vlora and Tirana, Albania

15 May 2007

� EBRD Note 1 contains the correct terminology, but we stress the need for accuracy in EBRD Note 17 in order to dispel any potential confusion that would suggest two different mechanisms within the EBRD.


� Article 6, §1(a), (b), (c); 2(a); 6(a), (b), (7)





� Article 7.





� Sector Review Energy, Albania, Final Report, 2006, at


http://www.aidharmonisation.org.al/skedaret/1151909648-Sector_Review_Energy_Albania_2006.pdf


It is also worth noting the timeline concerning the feasibility study for Vlora TPP.  While the feasibility study was completed in late 2002, the Terms of Reference (TOR) were apparently developed much earlier.  See Core Report, September 26, 2000 – June 4, 2004, at 79, also at


http://www.coreintl.com/projects/Signature_Projects/Assistance_to_Albania_Energy_Sector.html
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