15/01/2006


STATEMENT TO THE COMPLIANCE COMMITTEE 

OF THE AARHUS CONVENTION

FOR

THE BELGIAN STATE

IN RESPONSE TO

THE COMMUNICATION SUBMITTED TO THE COMPLIANCE COMMITTEE 

BY “BOND BETER LEEFMILIEU “ 

Ref. ACCC/C/2005/11

Referring to your letter dated from 9 December 2005, please find hereafter further clarifications on the additional response Belgium has provided on 21 November 2005.

Upon further examination, it is obvious that the questions raised by the Compliance Committee concern one particularly case included by BBLV in its documentation, i.e. the arrest of the Council of State “Grez-Doiceau, Urbanisme et Environnement” against the city of Grez-Doiceau and the Walloon Region.

Belgium wants to stress that this case concerns specifically the Walloon Region and its legislation related to town planning.

The competences concerning town planning and urbanism are in Belgium devoted to the 3 Regions: the Walloon Region, the Brussels-Capital Region and the Flanders. There are thus in Belgium 3 different kinds of legislation related to this subject. The federal authority has no competences in this matter.

Even if the referred arrest only concerns the Walloon Region, Belgium thinks it is much more appropriate for the analysis of the Compliance Committee to elaborate a response for each regional level rather than to focus exclusively on the Walloon legislation.

1.What is the function and legal effect of a “plan de secteur”? In your understanding, would “sectoral spatial plan” be an accurate English translation of this concept?

Walloon Region and Flemish Region:

The best translation would be " area plan”. 

In the Walloon legislation (particularly the Walloon Code on land use planning, town planning and heritage plan called CWATUP) and in the Flemish legislation (the Flemish Decree on Spatial Zoning), those area plans are the legal basis for allocating land use and show i.e. urbanisation zones, agricultural zones, wooded zones, roads, waterways, energy transport means.

Those plans constitute one of the key elements enabling the authorities to deliver a building or construction permit.

Brussels Region:

Preliminary comment: the concept of a “plan de secteur” does not exist in Brussels law (because it is actually a term used in the 2 other Regions: “plan de secteur” in French in the Walloon legislation and “plan van aanleg” in Flemish in the Flanders). The term used in Brussels is "Plan Régional d’Affectation du Sol” (PRAS - regional land-use plan). This replaces the “plan de secteur” in effect since 1979.

Function: It defines the permitted activities for each portion of territory in the Region. On the PRAS “carte d’affectation du sol” or land-use map, the various colours correspond to specific zones: residential zone, industrial zone, etc.  This map should be read together with the related clauses as these clauses define the types of activity that are permitted in these zones.

Effects: Articles 28 and 29 of the Code Bruxellois pour l’Aménagement du Territoire (COBAT - Brussels town and country planning code): 

Article 28: “All provisions of the regional land-use plan have binding effect and regulatory value.
This plan remains in force until it is amended or repealed in full or in part.”

Article 29: “The clauses of the regional land-use plan may imply restrictions on the use of property, including a ban on building.”
2. What is the function and legal effect of a “permis d’urbanisme”? Could there be circumstances under which a decision to grant such permit might be subject to an environmental impact assessment procedure involving public participation?

Walloon Region:

Art.84 of the Walloon Code on land use planning, town planning and heritage plan called (CWATUP) states that nobody could build, rebuild or use a ground in order to install fixed installations including buildings without having such a town planning permit delivered by the competent authorities.

In most cases, the permit delivery procedure requires a public participation with access to the documents through a public inquiry.

In addition Art.62 to 69 of the Walloon Environment Code states that any permit (including town planning permit) request must include an environmental impact assessment summary available to the public during the public inquiry.

The Walloon Government determines also a list of projects or activities for which, taking account of their nature, size and location a complete environmental impact assessment study is required with public participation, prior to introduce the permit request.

Flemish Region:

Art. 99 of the Flemish Decree on spatial zoning of 18 May 1999 states that nobody could build, rebuild or use a ground in order to install fixed installations including buildings without having such a town planning permit delivered by the competent authorities.

In most cases, the permit delivery procedure requires a public participation with access to the documents through a public inquiry (exceptions: see Art. 3, § 2 Decision of the Flemish Government of 5 May 2000 on the public inquiries into applications for construction permits and land division applications). 

Function: the authorization from the competent authority to realise a construction in accordance with the legislation in force.

Legal effect: to provide legal certainty to the owner of a construction permit insofar as the construction is realised in accordance with the permit.

The Flemish Government Decree of 10 December 2004 determines, in accordance with the European legislation, a list of projects or activities for which, taking account of their nature, size and location an environmental impact assessment study is required with public participation, prior to introduce the permit request.

Brussels Region:

Function: A “permis d'urbanisme” or urban planning permit is an administrative decision granting permission for certain constructions or certain specific work to be carried out on a building. Consequently, this permit grants the party to whom it is issued the right to carry out the authorised work during the period of validity of the permit. 

The regulations in force in Brussels stipulate that an urban planning permit must be obtained prior to certain acts and work relating to buildings (Article 98 of the COBAT).

For a private individual, an application for an urban planning permit must be submitted to the College of the Mayor and Alderman of the commune in which the building is located. The application must be accompanied by a complete dossier, the composition of which will depend on the type of authorisation requested. 
Prior impact assessment of certain projects with public participation: Articles 127 ff of the COBAT.

3. Regarding your response to the second question in our letter of 25 October 2005 (…). The question is whether a decision to issue a building permit for an activity of a type listed in annex I, and meeting the relevant thresholds or criteria, would be considered to be a decision to permit a proposed activity within the meaning of article 6 of the Convention?

Walloon Region and Brussels Region:

Any new building or transformation to a building linked to an activity listed in Annex I and that may have significant effect or impact to the environment requires a town planning permit. In most of the cases it requires also an environmental permit delivery and if not an environmental impact assessment study is required and must be included in the town planning permit application. If a town planning and an environmental permit are required, the two permits form a single permit and are investigated together by the competent authorities.

Flemish Region:

Any new building or transformation to a building linked to an activity listed in Annex I, and meeting the relevant thresholds or criteria, requires either:

(1) an environmental permit delivery, or

(2) a construction permit delivery, or

(3) a construction permit and an environmental permit delivery (= ‘mixed cases’).

For each of the above-mentioned possibilities, concerning activities listed in Annex I and complying with the relevant thresholds or criteria, a public participation is needed.

(3) (‘Mixed cases’)

In this case, the decision to issue a building permit for an activity listed in Annex I, and meeting the relevant thresholds or criteria, is not enough to start the activity: an environmental permit will also be necessary.

In this case the construction permit is suspended as long as the environmental permit is not delivered and vice versa; the construction permit is only feasible if the environmental permit is definitive and vice versa. In accordance with Art. 5 of the Flemish Parliament Act on Environmental Licences, the construction permit expires legally if the environmental permit is refused and vice versa.

In a ‘mixed case’ the applicant of a construction permit still has to obtain an environmental permit before starting the activity.

(2) only a construction permit

For some activities listed in Annex I (e.g. construction of motorways, cf. point 8 of Annex I), an environmental permit is not needed but a construction permit is sufficient. For these activities listed in Annex I, and meeting the relevant thresholds or criteria, an environmental impact assessment is always needed and there must always be a public participation through public inquiry.

4. Related to questions 2 and 3, are building permits restricted to permits to construct buildings or do such permits amount to construction permits, e.g. to build a road, an airport, etc, in which case “construction permit” perhaps would be a better translation?

Walloon Region and Flemish Region:

Roads or airports are covered by the same procedure as mentioned under answer to questions 2 and 3. In fact, the building or construction permit is covered by what we call town-planning permit (Note for Flanders: “stedenbouwkundige vergunning” is the Flemish term used in the Flemish legislation for which “Construction permit” could be a better translation in English rather than “building permit”).
Brussels Region:
In the Brussels-Capital Region, that of the urban planning permit has replaced the concept of the building permit. This concept was enshrined in the organic order of 29 August 1991 on planning and urban planning. The concept of the urban planning permit is far more appropriate than that of the building permit once not only acts involving construction sensu stricto but also demolition work, certain modifications to the use to which property is put, tree felling or certain deposits are subject to prior authorisation. In fact, urban planning law is tending to develop and an increasing range of acts and work are subject to prior authorisation.
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