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INTRODUCTION

In accordance with Article 15 of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (hereinafter: the Convention) and Chapter VI of Decision I/7 on Review of Compliance of the First Meeting of the Parties (hereinafter: Decision I/7) the Bond Beter Leefmilieu (BBL), a non-governmental organization registered under Belgian law submitted a communication to the Compliance Committee of the Convention on 3 January 2005 (hereinafter: the Communication). The Communication was registered by the Secretariat of the Convention under the reference ACCC/C/2005/01.

In the Communication, BBL claims non-compliance by the State of Belgium of certain provisions of the Convention, more specifically those in relation to access to justice.  With the present statement, the Belgian Government wishes to respond to the allegation made by BBL that Belgium case law and legislation fails to provide for wide access to justice, in particular with regard to NGO standing in public interest cases. 

The first part of the statement provides for a general introduction and some general remarks on the implementation of the Aarhus Convention in Belgium. The second part consists of the answers to the four questions put forward by the Secretariat of the Compliance Committee.  

I. GENERAL INTRODUCTION 

Before going into the four questions put forward by the Secretariat, some general remarks are in place. 

The first two pillars of the Aarhus Convention cover access to environmental information and participation in decision making.  The communication of the BBL however is specifically concerned with the third pillar, and with article 9 in specific.  The BBL wants to prove that the outcome of Belgian case law and legislation does not comply with the third pillar of the Convention, i.e. wide access to justice (article 9 of the Convention).

More specifically, the BBL alleges that access to justice for environmental organizations in Belgium is far too narrow, mostly because of a strict interpretation by the Courts of the requirement of 'interest'.   Moreover, BBL alleges that the situation is made more difficult because the notion of interest is interpreted in various ways throughout the different courts in Belgium. 

Hereafter, we shall submit that Belgium is of the opinion that both the principles and the specific provisions of the Aarhus Convention (especially article 9) are sufficiently complied with. 

I.1. The implementation in Belgium; 

Belgium ratified the Convention on 21 January 2003.  Consequently, the Convention entered into force in Belgium on 21 April 2003, ninety days after the deposit of the ratification instrument. 

The entire implementation of the Convention takes place through several pieces of legislation.  The different Belgian authorities, each within its own competence, made great efforts to ameliorate and encourage access to information, public participation in decision-making and access to justice in environmental matters.  

Belgium has already a long tradition in these areas. Long before the ratification of the Convention, legislation was introduced in Belgium in which provisions were included on access to administrative documents.  In this respect, referral can be made to the various pieces of legislation with regard to open governance.  Also environmental information is covered by this concept.  The same is true for participation in decision making processes of various administrations. The law of 12 January 1993 provided for a special suspension procedure in environmental c
ases, years before the entry into force of the Aarhus Convention. 

In this context it must be remarked that the Belgian federal structure sometimes complicates the achievement  of a correct implementation of a Convention with such a broad scope as the Aarhus Convention.  The competences for implementing different parts of the Convention are divided among the various federal and regional authorities.  Therefore, also the responsibility for the implementation of the Convention is divided amongst those same authorities.  As a consequence, there are often different rules and regulations within the different regions (Flanders, Wallonia and Brussels Capital Region). After the entry into force of the Aarhus Convention, Belgium continues to make efforts in view of ensuring its full and effective implementation. The entry into force has accentuated and strengthened the awareness of the importance of access to justice for NGOs in environmental matters. Therefore, it goes without saying that Belgium is open to improvements. The communication of BBL may therefore prove to be a useful means to fire the debate and to give an incentive for improved implementation of the Convention. 

In no way is it the goal of the present statement to provide for a full overview of the different ways in which Belgium has implemented the Aarhus Convention. For a full report on the ways of implementation of the Aarhus Convention into Belgian law, one should read the Implementation Report of Belgium and its annexes, which can be found on the official website of the Convention.
  Hereafter, only a short summary is given in order to frame the answers to the four questions above. 

Since the scope of the communication is limited to the third pillar of the Convention which relates to access to justice, only the implementation of this third pillar will presently be discussed. 

It must also be noted that NGOs have had access to justice in environmental matters for a long time already. Hereafter, it is submitted that NGOs have a wide range of possibilities to gain access to justice in Belgium, as provided for through both administrative and judicial procedures. The NGOs have to comply with the same requirements that apply to everyone else (individuals, legal persons).  NGOs thus have access to the ordinary judicial courts and to the Council of State, on the same conditions as individuals.

Evidently, one must be able to show some affinity with the case that one brings to court. This affinity is called 'interest'.  This requirement is crucial with a view to preventing the 'actio popularis'.

Both for consideration of not overburdening the judicial systems as for general societal considerations, it is not desirable that any one would be guaranteed access to any judge for any case.  

Consequently, an interest is required for filing suit.  This requirement of interest does not only apply to NGOs, but also applies to every other person, be it a natural or a legal person. 

It must be repeated though that the choice to avoid an actio popularis is a political choice.   This political choice is not prohibited by the Convention.  Article 9.3 itself mentions that the Parties will make sure that access is granted to the courts, subject to eventual national restrictions.  

Apart from access to justice in the 'common law', special attention must go to the Law of 12 January 1993 establishing a Right of Action in the field of Environmental Protection (published in the Belgian Official Gazette on 9 February 1993).

This law was drafted with a view to providing for individuals, organizations and administrations a right to sue with regard to environmental matters. The law was introduced mainly aiming at enhancing access to justice for environmental NGOs.  In order to create an effective instrument, the fast-track procedure was chosen as most appropriate.  However, the judge passes judgment on the merits. 

The law of 1993 is a very effective instrument, because it gives organizations, administrations and the Public Prosecutor the possibility to suspend an action that impairs any environmental law. As is clear from the date of approval of this law, it dates from long before the entry into force of the Convention.  The workings of this law as well as the specific requirements for standing, are discussed in question 1. 

I.2. Compliance with the Aarhus Convention

In questions 1 and 2, the provisions that grant standing to NGOs as well as their requirements and limitations are set out.  In the following paragraphs, it is submitted that the situation in Belgium is in accordance with the obligations that arise from the Aarhus Convention.  

The relevant articles are the different parts of article 9 of the Convention, especially the first three paragraphs.  

In short, paragraph 1 provides for  review procedures relating to information requests. In this case the question of standing is quite straightforward; 'any person' who has requested information under article 4 of the Convention is entitled to use the review procedure and has standing.
 

The question who has standing is more complicated in paragraphs 2 and 3.  Paragraph 2 provides for review procedures relating to public participation.  Access to these review procedures is granted to members of the "public concerned", having a "sufficient interest"  or maintaining "impairment of a right", where the administrative or procedural law of a Party requires this as a precondition.. 

Additionally, article 9(2) provides that what constitutes a “sufficient interest” and “impairment of a right” shall be determined “consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention.”  

The notion of “the public concerned” is being defined in article 2(5) as being the public affected or likely to be affected by, or having an interest in, the environmental decision-making.  Accordingly, as far as individuals are concerned, it will be necessary to establish at least that they are affected or likely to be affected by the decision-making, or have an interest in it, before they have the ability to mount a challenge.  In addition, Parties may impose further requirements of “sufficient interest” or “impairment of a right” in accordance with their own procedural laws.  

As regards environmental NGOs, the definition of “public concerned” in Article 2(5) states that “for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest”.  (emphasis added) In addition, Article 9(2) provides that NGOs meeting the requirements of Article 2(5) will be deemed to have a “sufficient interest” for the purposes of Article 9(2)(a) and a right capable of being impaired in terms of Article 9(2)(b).  Thus, the key issue is the possibility that was left open for national law to impose additional requirements. 

The references to additional requirements under national law leave a level of flexibility for the Parties.  In the framework of this flexibility, a Party can impose requirements of interest, representativeness, geographical distribution, … The convention expressly attributes to the parties a wide margin of freedom.  

Paragraph 3 provides for review procedures for public review of acts and omissions of private persons or public authorities concerning national law relating to the environment. Whilst the scope of actions to which article 9 (3) applies is broad, the range of persons able to challenge these acts or omissions is potentially more limited. Access to challenge decisions is to be provided to "members of the public" who meet "the criteria, if any, laid down in [the Party's] national law". 

Article 9(3) sets out that: 

"3. In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment."

Again reference is made to possible criteria laid down in national law.  Since these references recur up to three times, it is not likely that they are meant to be empty style phrases, nor that they only relate to the means of implementation, as submitted by some.  The Convention clearly and expressly leaves it up to the Parties to impose criteria for access to justice for environmental NGOs. 

Especially 9(3) provides scope for the Parties to impose significant restrictions on the persons able to challenge acts and omissions.  Even more so, because in this paragraph, there is no mention of the "objective of giving the public concerned wide access to justice", as opposed to paragraph 2. 

Access must be granted to procedures that are fair, equitable, timely and not prohibitively expensive.  These procedures must provide adequate and effective remedies and be carried out by independent and impartial bodies. 

As regards the requirement in article 9 (1) that an 'expeditious' procedure must be available, this must not be interpreted as a requirement that the short cause procedure or the procedure in extreme urgency at the Council of State must always be admissible.  The requirement is for an appropriate quick procedure that needs to be available.  The finding of a court that a lawsuit is not urgent enough to be judged in a expeditious procedure, has nothing to do with the requirements for access to justice for NGOs, but relates to urgency.  The suspension procedure before the President of the court of first instance certainly complies with the required expeditious procedure.  

The Convention does not encroach on the freedom of appreciation of the parties to appreciate which levels of authority and which procedures are most appropriate for carrying out the review.  Article 9 (2) for example does not foresee a specific procedure or remedy. It only calls for the availability of judicial (or quasi judicial) review that provides adequate and effective remedies within the framework of its national legislation.   The same is true for article 9 (1) that provides for a review procedure relating to information requests.  As stated in question 1, a request for reconsideration to the federal administrative authority is provided for by the federal law of 11 April 1994 on Access to Administrative Documents. The reconsideration procedure is free of charge. 

The request is systematically coupled with a request for an opinion from the Commission for the access to administrative documents .
  If the request is refused, the applicant can appeal at the Council of State.  

II. ANSWERS TO THE FOUR SPECIFIC QUESTIONS 

The secretariat of the Compliance Committee brought forward four questions to be answered by the Belgian Government.  The four questions are the following:

1. Please specify which provisions of Belgian law guarantee the right of standing of environmental NGOs.

2. Please indicate any provisions of Belgian law that in any way limit the right of standing for NGOs.

3. A significant part of the Communication rests on the contention that the jurisprudence indicates very narrow and inconsistent interpretations of the law.  Are there any comments you might have on the jurisprudence on this question in the various circuits of Belgian law and their consistency?

4. The Committee understands the communication to implicitly allege general failure by the Party to take measures under article 3, paragraph 1 of the Convention. The Committee would welcome your comments with regard to this allegation. 
Hereafter, these questions are being separately answered.

1. Please specify which provisions of Belgian law guarantee the right of standing of environmental NGOs

Environmental NGOs have many different possibilities to gain access to justice, both in judicial and in administrative procedures.  Hereafter, an overview is given of these possibilities. First, the judicial procedures are dealt with, both the ordinary courts and tribunals, and the special cases, such as the Council of State and the Court of Arbitration. In a second part, some administrative procedures are presented. 

Before investigating in which ways NGO can have access to the courts, it is important to take note of one of the basic principles of the Belgian legal order: the separation of powers.  Belgium has a legislative, an executive and a judicial power.  These three powers work independently from each other.  In practice, this means that the legislative power issues laws, whilst it is not allowed however to interfere with the way in which the judicial power interprets and applies these laws in concrete suits of law. 

1. Judicial procedures

1.1. Ordinary courts and tribunals

1.1.1. Civil procedures 

1.1.1.a) General

Apart from the special suspension action, NGOs also have access to the other civil procedures before the ordinary judicial courts.  There are several cases where environmental NGOs have been accorded standing in Belgian judicial courts.
  However, when filing suit before a civil court, the logical choice for NGOs is to use the suspension action of the law of 12 January 1993. 

In order to have standing in a Belgian judicial court, the articles 17 and 18 of the Judicial Code provide for requirements.  These requirements of 'interest' provide for wide access. 

Article 17 of the Judicial Code states that: "the lawsuit cannot be admitted if the claimant does not have the capacity and the interest to initiate the claim."

Article 18 specifies the interest in so far that: "the interest must be an actual (already existing) and direct interest."

The legislator meant access to justice to be wide open and therefore did not narrow down the concept of interest.  Against the express will of the legislator and also against a growing majority of the 'lower' jurisprudence, the Belgian Supreme Court takes a restrictive approach to the concept of 'interest' and interprets it in a way that makes it indeed difficult for NGOs to be granted standing. The Belgian Supreme Court holds that in order to comply with the requirement of having an 'interest', one must demonstrate  the violation of one of his own subjective rights. As regards legal persons, the Supreme Court finds that, just like for individuals, only the violation of its patrimonial or extra-patrimonial rights (e.g. honor and good name) can give cause to access to the court.

Amongst the lower courts, there is a growing tendency to be lenient to organizations and to grant them standing on the basis of a demonstrated violation of their statutory goals.  

It is possible that due to the ratification of the Aarhus Convention and due to the growing amount of dissident jurisprudence, the Supreme Court will adapt its jurisprudence.  It is not realistic however that this should happen over night. 

1.1.1.b) Injunctive relief in the Law of 12 January 1993

On 12 January 1993, the Law establishing a Right of Action in the field of Environmental Protection was adopted (Wet betreffende een vorderingsrecht inzake de bescherming van het leefmilieu/ Loi concernant un droit d'action en matière de protection de l'environnement, published in the Belgian Official Gazette on February 19, 1993). 

According to the 'Explanatory Memorandum' (Memorie van Toelichting/ Exposé des Motifs) to the Law of 12 January 1993
,  the law was especially drafted in answer to the restrictive jurisprudence of the Supreme Court.  

In the memorandum can be read: (free translation) "The Supreme Court has indeed stated in its judgment of 19 November 1982 that the general interest does not coincide with the personal interest of the organization, because "anybody can purport to pursue any aim". (…)

When the organization cannot show any personal damage, it cannot acquire damages before the civil court, nor can it be third civil party or sue directly before the criminal court.

The suspension action is thus the action in law that best answers the need of efficacy, and on which basis a suit of general interest can be filed without impeding on the usual procedural principles that apply to the ordinary courts." 

This law introduced a 'suspension action' specifically for environmental organizations (as well as for the public attorney and for administrative authorities).  The remedy to be sought is an injunctive relief. 

In this procedure, it is the president of the Court of first instance who is competent to rule.  Although the case is formally dealt with as in short-cause procedure, the judge passes judgment on the merits.  

The law attributes to the President of the Court of first instance the power to determine whether a given act constitutes either a manifest violation of a legislative or regulatory  provision on environmental protection or the serious risk of such a violation.  If this is the case, the President can order the cessation of the act. He can impose an injunction to prevent the performance of the act or impose measures intended to avoid any damage to the environment. 

An organization needs to fulfill certain conditions in order to have access to this specific procedure.  The applicant organization must be a Belgian registered non-profit organization that is subject to - and is abiding by- the law of 27 June 1921 on non-profit organizations (Wet betreffende de verenigingen zonder winstoogmerk, de internationale verenigingen zonder winstoogmerk en de stichtingen/ Loi sur les associations sans but lucratif, les associations internationales sans but lucratif et les fondations).  Further, the organization must have existed for at least three years prior to filing suit, it must aim at protecting the environment, and its territorial scope must be defined in the statutes.  Finally, the organization must prove, by showing any written piece, that there is actual activity going on that corresponds with its statutory goal. 

These requirements with regard to environmental organizations have been installed with a view to prevent a flooding of the legal system by instant action groups that have no legitimacy at all and thus to prevent class actions.  They can not be regarded as excessively restrictive. 
 

1.1.2. Criminal procedures

Article 3 of the Preliminary chapter of the Criminal Procedural Code states that "the lawsuit aiming at compensation of damage caused by a criminal offence, belongs to those who have suffered damage."

Article 63 of the Criminal Procedural Code provides that only he who suffered damage can initiate a procedure in the capacity of  third civil party ('burgerlijke partij/ partie civile'). 

The article reads as follows:  "He who claims to have suffered damage caused by a criminal offence (...),  can file complaint with the competent investigating judge en can become a third civil party"

When an NGO is deemed to have suffered damage, it can act as a third civil party.  Damage is regarded as the violation of one's subjective right.  A violation of an NGO's statutory goals is not enough.  Where an NGO suffers moral damage or damage to its property (e.g. an NGO that owns a nature reserve suffering environmental harm), it can initiate criminal proceedings. 

Next to acting as a civil party, another possibility is the direct summons before the criminal court.  This possibility however is seldom used. 

There have been several examples where an environmental NGO has been accorded the right of standing in a criminal case, although never on the basis of its statutory goals alone. 

Some examples are:  Antwerpen 20 December 2000 (T.M.R. 2001, 407): Where the NGO was exploiting a nearby nature reserve, which could be affected by the litigious act, the NGO was allowed to initiate proceedings as a third civil party. 

Corr. Brugge 16 September 1998 (A.J.T. 1998-1999, 462, T.M.R. 2000, 141): The NGO was allowed standing as third civil party because it was considered to have suffered damage which was more than just a violation of its statutory goals. 

Corr. Eupen 22 November 1989 (Amén. 1990, 41): An NGO having as its statutory goal the protection of nature could act as third civil party where legal provisions for the protection of birds had been violated. 

Corr. Ieper, 21 September 1998 (T.M.R. 2000, 144): The suit brought by the organization 'VZW Wildbeheereenheid' was declared admissible.  The court found that the organization had suffered personal damage, now that its efforts to keep up a healthy balance of game in the area have been tampered by act that was challenged.

In Corr. Gent, 23 November 1995 (T.M.R. 1996, 454) the court was exceptionally easy in granting standing to the NGO "VZW Stichting Omer Wattez".  The court sufficed with stating that: (free translation) "The third civil party, who is a legal person whose goal is amongst others the protection of the environment, landscape, natural and cultural patrimony in the community of Deinze, declares to have a legal personal interest that does not coincide with the general interest (…)" The court agrees that the civil party is admissible because it appears from its statutes that it has a legal personal interest that is different form the general interest, and awards moral damages (of 1 Belgian Franc) to the NGO. 

1.2. The Council of State

Environmental NGOs have access to the Council of State, be it under certain conditions.

Article 19 of the coordinated laws on the Council of State states that it is necessary to show "either a violation or an interest" in order to have standing in an annulment procedure before the Council of State. 

The concept of 'interest' has in no way been narrowed down or defined by law. The Council of State itself however has interpreted 'interest' to be a sufficiently individualized interest that is distinct from that which any citizen would have. 

The Council of State accepts that actions in the collective interest can be admissible.

In its judgment n° 20.885 of 20 January 1981 BBL - Inter Environnement, the Council states that (free translation) "it is accepted that associations can act with the intention of protecting the general interest; the protection of the environment is a matter of general interest; this interest can be defended by associations which work for the protection of the environment and which are motivated not by private interests but rather by interests which are formulated at a conceptual level and are collective in nature."
The current attitude of the Council of State towards NGO standing is well defined in the recent judgment N° 135.408 of 24 September 2004.  The Council of State denied access to the organization Grez-Doiceau on the following grounds: 

(Free translation.  Original text in appendix 3) "The organizations for protection of the environment can act before the Council of State if they satisfy the conditions that are imposed on all natural and legal persons, being a 'direct, personal and legitimate interest', as well as the required quality.  The organizations give proof of this last requirement when they act in accordance with their statutory goals and when these goals do not coincide with the protection of the general interest, nor with the individual interests of their members.  In order to appreciate the general character of the statutory goal of an organization, two criteria need to be taken into account: a social criterion and a geographical one.  As regards the social criterion, a suit is inadmissible when it is filed by an organization whose statutory goals are so large that is not distinct anymore from the general interest.   With regard to the geographical criterion, it must be noted that when the litigious act is very local in scope it cannot be attacked by an organization whose territorial scope is unlimited or covers a very large territory, except when the organization has a very specialized goal.   An organization of which the territorial scope is very wide, can only attack an administrative act which has an impact on the whole territory that is envisaged in the statutes of the organization or at least on a large part of it. 

Article 23 of the Constitution does not provide a right of action to NGOs an the sole basis of their goals as written down in their statutes.

The articles 9, §2 and 2 §5 of the Aarhus Convention, with regard to the interest of the organizations that work to protect the environment, refer to the provisions of national law of the party and to "eventual requirements of internal law", additional to those already provided for in the articles.  The Convention is silent on the definition of the statutory goal of an organization and on the circumstance that when this goal appears to be indistinct from the general interest, the lawsuit would be an actio popularis." 
Where a 'local' project is challenged by a 'local' organization, the Council of State accords standing to this organization.  In two recent judgments of 23 November 2004 (n° 137.534 and 137.535) the Council found admissible the challenge of an organization with a restricted geographical scope, where it acted against a local project. 

In the framework of access to environmental information, the Council of State accepts that an applicant challenging the refusal to grant an information request does not need to show an interest.   Thus, environmental organizations, just like any body else, have access to the Council of State to protect their right of access to environmental information.  

1.3. The Court of Arbitration

This is the Belgian constitutional court.  Article 2 of the special law of 6 January 1989 on the Court of Arbitration (Arbitragehof/ Cour d'arbitrage) determines who can introduce an action for invalidation of a law, decree or ordinance.  Amongst those who can petition is "every natural or legal person who demonstrates an interest". 

In several judgments, the Court of Arbitration has specified the conditions for admissibility for legal persons, and more specifically for environmental NGOs. 

Both in its judgment n° 141/99 of 22 December 1999, and in its judgment n° 409 of 6 May 1993, the Court stated that: 

(free translation) "The Constitution and the Special Law of 6 January 1989 on the Court of Arbitration require that every natural or legal person introducing a motion for invalidation demonstrates an interest. Only those who show that their situation can be directly adversely affected demonstrate the required interest.  It follows that an actio popularis is not admissible. 

When a non-profit organization invokes a collective interest,  it is required that its statutory goal is of a specific nature and thus distinct from the general interest; that this interest is not limited to the individual interests of her members; that the statutory goal can be affected by the challenged legal provision; that this statutory goal is really pursued, which is demonstrated through the concrete en sustained activity of the organization, both in the past and in the present."

Based on the same requirements as set out above, the Court, in its judgment n° 32/2005 of 9 February 2005, recognized that the non-profit organization Rural Flanders (v.z.w. Landelijk Vlaanderen, vereniging van Bos-, Land en Natuureigenaars), had an interest to challenge the Flemish decree on integral water policy. (decreet van het Vlaamse Gewest van 18 juli 2003 betreffende het integraal waterbeleid)

2. Administrative procedures

2.1.  Administrative review of environmental permits

Next to the legal standing in court, environmental organizations in Flanders
 also have the possibility to challenge decisions (e.g. environmental permits) of the authorities in the environmental licensing procedure before the Permanent Deputation of the Provincial Council or before the Flemish Government.  This possibility was created by an article 37 of the Decree on Open Governance of 17 March 2004.  This article amends article 24 §1 of the Decree of 28 June 1985 on environmental permits, to include "every legal person who has the protection of the environment as its statutory goal."  This addition gives these legal persons the possibility to challenge environmental permits. Additional conditions are that the organization must have had legal personality for at least five years, and that it has defined the territory of its activities in its by-laws.

2.2. Protection in court of one's right to have access to environmental information

As regards the obligations set out in article 9 (1) of the Convention, Belgian law clearly complies with the obligation "to ensure that any person who considers that his or her request for information under article 4 has been ignored, wrongfully refused, whether in part or in full, inadequately answered, or otherwise not dealt with in accordance with the provisions of that article, has access to a review procedure before a court of law or another independent and impartial body established by law". 

In Belgium, an administrative procedure allowing an information requester to file a request for reconsideration to the federal administrative authority is provided for by the federal law of 11 April 1994 on Access to Administrative Documents. The reconsideration procedure is free of charge. 

It is to be noted that the actual procedure is currently under review. 

Next to this procedure that is organized at the federal level, there are several administrative procedures at the regional levels, efficiently safeguarding the right to access to environmental information.  

It should be stressed that these administrative procedures offer a valuable instrument for environmental NGOs. In practice, these procedures work properly, and the goals set are achieved. Notwithstanding the fact that the BBL does not mention them in the communication, they constitute efficient means and should be taken into account when judging the measure of implementation of the Aarhus Convention in Belgium.  Indeed article 9 does not specifically require judicial procedures.  Administrative procedures are equally suited for implementing the obligations under the third pillar of the Aarhus Convention. 

2. Please indicate any provisions of Belgian law that in any way limit the right of standing for NGOs
In Belgian law, there are no legal provisions that specifically envisage to limit the right of standing for (environmental) NGOs.  The NGOs are subject to the same limitations that apply to individuals.  Evidently, when the right of standing is granted, there are some conditions that must be met.   

1. The law of 12 January 1993

The law of 12 January 1993 was indeed drafted with particular care not to create an actio popularis, which as a political choice is deemed highly undesirable in Belgium.  As explained under Question 1, environmental organizations must meet certain requirements in order to be allowed standing in the injunction procedure.  

2. Civil procedures in Judicial Courts

Belgian procedural law in the Judicial courts is laid down in the Judicial Code.  Articles 17 and 18 of the Judicial Code provide that he who has an actual and direct interest, has access to court.  As stated above, the legislator meant this to be an easy hurdle.  It is through jurisprudence however, that the hurdle has become more burdensome for environmental NGOs.  Though the lower courts are ready to grant standing to environmental NGOs, the Belgian Supreme Court is more severe in its interpretation of 'interest'.  It stated in a judgment of 19 November 1982, followed in the judgments of 19 September 1996 and the judgment of 28 September 2001 that "The mere fact that a legal or natural person pursues an aim - even a statutory aim - does not entail the creation of a particular interest, as any person can purport to pursue any aim." 

3. Criminal procedures

With respect to criminal procedures, the Communication complains that NGOs do not have standing as third civil party on the basis of their statutory goals alone. This is indeed so.  The criminal courts require that, according to article 3 of the Preliminary chapter of the Criminal Procedural Code and article 63 of the Criminal Procedural Code, one has to have suffered damage in order to be admitted as a third civil party.  Since 'damage' is being interpreted as the violation of one's subjective right, the violation of a statutory goal is not enough to constitute damage.  As stated before, any group can have any aim as its statutory goal and the Belgian State does not wish to allow for a private 'public prosecutor'.  

Nowhere in the Convention though is it required that an organization has to have the right of standing on the sole basis of its statutory goals. 

Belgium is of the opinion that the enforcement of environmental law is primarily a task of the government.  Private enforcement certainly has its use, but it can not and should not take the place of public enforcement.  Moreover, it must be remarked that in most countries, private parties, be it individuals or public interest groups, have no place at all as plaintiff in criminal proceedings.  In this respect, Belgium is already very progressive in that it allows that criminal proceedings can be initiated by a third civil party.  It can not be regarded overly restrictive to require that only someone who suffered damages, can initiate a criminal proceeding.  This requirement does not a priori exclude all NGOs.  

It is remarkable that BBL asks for themselves and for other NGOs in the environmental sphere a right that traditionally belongs to the public prosecutor.  While in many countries, this has remained a monopoly of the public prosecutor, Belgium has opened up the possibility to start a criminal case for those who have suffered damage from a criminal act.  It is clear however, that having suffered damage because of an act of violence against you is of an entirely different order than feeling injured because the aims that you proclaim to pursue are in any way violated. In all 'sectors' of the law, the monopoly of the public prosecutor, as well as the rules that govern access to the courts -including the concept of interest-, (which are in compliance with the Aarhus Convention) apply.  It would therefore be inappropriate in this case to make an exception for environmental matters.  

4. The Council of State

As already formulated in question 1, article 19 of the coordinated laws on the Council of State states that it is necessary to show "either a violation or an interest" in order to have standing in an annulment procedure before the Council of State. 

The term 'interest' is not legally defined or narrowed down.  The jurisprudence of the Council of State however requires a direct and individualized interest.  This is not as strict as an 'individual' interest.  

The judgment n° 135.408 as cited under question 1 clearly sets out the requirements for an NGO to be declared admissible.

3. A significant part of the Communication rests on the contention that the jurisprudence indicates very narrow and inconsistent interpretations of the law.  Are there any comments you might have on the jurisprudence on this question in the various circuits of Belgian law and their consistency?

It must be noted that the choice of jurisprudence by BBL has been somewhat eclectic.  Only cases in which an environmental NGO has been denied standing were selected. There are however many examples where organizations have been granted legal standing. Examples are amongst others the following judgments: 

Council of State, n° 47.439, 11 May 1994 (Amén. 1994, 182; Arr. R.v.St. 1994):  The Council of State considered that ecological damage could be regarded as a serious harm that is difficult to repair.  The organization that had as its statutory goal the protection of a wooded area, was granted standing in a procedure for suspension of a building permit located in a forest that belonged to this wooded area. 

Council of State n° 57.153, 21 December 1995 (T.M.R. 1996, 184): The Council considered that an environmental organization of which all members have their domicile in a certain municipality and whose statutory goal it is to protect the local environment, has sufficient interest to file a lawsuit against an environmental permit for an installation in that municipality.

Council of State n° 72.213, 4 March 1998 (T.Gem. 1999, 285; T.B.P. 1998, 763), Council of State n° 72.801, 26 March 1998  (T.M.R. 1998) and Council of State n° 82.901, 14 October 1999 (T.M.R. 2000, 159): The NGO was deemed not to represent the general interest nor only the individual interest of her members.  The organization was granted standing to protect the collective interest of her members.

Rb. Turnhout, 20 January 1994 (T.M.R. 1995, 136): The applicant NGO proves that it has sufficient interest to file suit.  The action fits within the statutory goal of the organization. Moreover, the organization manages several grounds in the vicinity of the site in question, leaving the possibility that these grounds could get affected by the litigious works. 

The jurisprudence that BBL uses in its Communication, has been specifically chosen in view of the allegations.  In reality however, investigation shows that access to justice is not as limited as BBL insinuates.  The jurisprudence brought forward by BBL and the conclusions that BBL draws from it must be nuanced in several ways.  

Firstly, most of the jurisprudence that was used dates from before the entry into force of the Aarhus Convention and should therefore not be regarded as representative for the current jurisprudence in the Belgian courts of law. It could not be expected that the jurisprudence on its own account accords a wide right of standing.  Moreover, since the Convention only entered into force two years ago, it cannot be expected that the jurisprudence would suddenly have made a U-turn and would suddenly have changed its interpretation of the notion of 'interest'.  

Another reason why the jurisprudence is not entirely representative, is that in many of the cases, it is the BBL itself who tries to get standing.  It must be stressed however that the difficulties that the BBL experiences to bring an action in court are not representative for environmental NGOs in general.   What makes it more difficult for the BBL to get access to court, is the fact that it is an umbrella organization for environmental associations. This implies that the organization bundles the interests of the member organizations.  In that respect, BBL does not have environmental interests of its own, but only the interest to defend the interests of its members. It is on this ground that in several cases, access has been denied to BBL.  In those cases, the judge considered that such an umbrella organization cannot be deemed to represent the interests of all its member associations. This must not be regarded as overly restrictive, since the individual member organizations can still file suit.  BBL would still be able to support her member organization, financially and logistically. 

An additional hurdle for the BBL has been the fact that the statutory interest of the BBL is very often too broad in scope for a judge (i.e. Council of State) to accept standing. Indeed, to grant standing to organizations whose scope is almost unlimited, like a general 'concern for nature', might risk overburdening the court system, which should be avoided.  

Jurisprudence shows that a similar geographical scope of the applicant NGO and the interest that it claims to have, is required.  An organization with a scope of activity in all of Flanders is deemed not to have an interest in a strictly local issue. 

The jurisprudence in the Communication lacks relevance where it challenges the use by the Council of State of the notion 'serious damage which is difficult to repair'.  BBL argues that the Council of State denies standing to NGOs though a narrow interpretation of the notion. In the case at hand an environmental organization is indeed denied access to the suspension procedure because the Council of State finds that it does not suffer serious damage that is difficult to repair. 

However, the concept of 'serious damage which is difficult to repair' is a concept on its own.  Lawsuits that are rejected on the ground that there seems to be no such damage, have no relation to the question of standing but relate to the seriousness of the damage and the gradation of difficulty to repair the damage afterwards. The notion is applied in the same way for individuals as for organizations.  Moreover, the requirement that a damage should be difficult to repair only applies to the procedure in the Council of State to get a provisory suspension of an act (short-cause procedure).  The concept is irrelevant in the framework of the annulations procedure (procedure on the merits). 

Finally, it must be stressed that it appears that BBL's allegations are mostly concerns about the inconsistency of the jurisprudence of the Belgian courts, and mostly with the Belgian Supreme Court.  Given the respect for the constitutional separation of powers, the legislative power nor the executive power are allowed to interfere with the judicial power.  

In short, BBL presents an unbalanced image by its 'strategic use' of jurisprudence.  BBL insinuates that in each of the cases, the NGO is denied standing.  This however is not correct.  A distinction must be made between the declaration that a lawsuit is inadmissible or that it is unfounded.  For instance, when the Council of State finds that there is no serious harm that is difficult to repair, this concerns the substance and not the admissibility of the suit.  The suit will be admissible but unfounded. 

In the Communication, it seems that the BBL points the finger at Belgium for each and every instance where environmental NGOs have no access or where their access is limited. However, the Convention does not require that NGOs should have access to every possible judicial procedure.  It only has to be ensured that they are provided with adequate access.  In most cases, there are several ways in which an act or action can be challenged.  Unlike the BBL contends, it is not required that NGOs should have access to all these different procedures. 

It should also be kept in mind as a possibility that, to be sure, it will always be possible to find an individual with a sufficient interest who can act together with the environmental NGO, so that, when the NGO is deemed by the court not to have a sufficient interest, the procedure can still go on.  

From a survey, it appears that NGOs win 30 % of the cases that they initiate before the Council of State, being the highest administrative court in Belgium.  As regards criminal cases, this percentage is even higher: 50%.  As for lawsuits brought on the basis of the Law of 12 January 1993, the percentage of cases won is 28%.  (Source: Nicolas de Sadeleer, Gerhard Roller & Miriam Dross, Access to Justice in Environmental Matters and the Role of NGOs, Empirical Findings and Legal Appraisal, Europa Law Publishing, 2005) Thus, it is certainly untrue that all lawsuits initiated by NGOs are considered inadmissible. The success rate is even relatively higher than the average law suit.   From these numbers, it is clear that the access to justice available to NGOs offers much more chance of success than BBL alleges. 

From the same statistics, it appears that the suspension action has much less success than was expected.  This action, which has been specifically tailored for environmental NGOs, has only been rarely used (31 times from 1995 up to 2001).   It is paradoxical that NGOs seem to be reluctant to use this procedure that aims to enhance their standing in civil courts.  It is difficult to see how this limited use of the suspension action would be due to restrictive rules.

In the Communication, BBL does not clarify why the suspension action is not used more often, notwithstanding the fact that BBL itself clearly satisfies the conditions. For the Belgian State it is not clear what is wrong with this procedure.  There are even many citizens who use the procedure, acting in the name of the community they live in, when the community itself refuses to act.  

Moreover, from studying the Communication, it appears that only the creation of a so-called actio popularis would satisfy the wishes of BBL. 

The actio popularis however, is a system that does not exist in any of the states that are Party to the Convention. The introduction of such a system is not appropriate nor desirable. Not only would the introduction of the action popularis imply an unnecessary overburdening of the judicial system, it would also mean that any organization would be able to challenge any decision without having to show an interest. As a consequence, 'instant' organizations could be established whenever the need/ opportunity occurs. For these reasons, and for reasons of a more general political nature, Belgium does not want to create a 'private prosecution'.  

In the Netherlands, a kind of indirect action popularis exists in procedures against permits which are regulated by an extensive public participation procedure.  It suffices that the plaintiff -including an NGO- was involved in an earlier stage in the public participation process in order to be able to sue.  It should be remarked however that this system is about to be abolished. One of the arguments for abolition is that in times of deregulation and decreasing administrative burdens, maintaining an action popularis would give the wrong signal to society.
 

It is important that the fundamentals of the Belgian State structure are taken into account.  The Belgian system is built on the separation of powers.  Therefore, a strict separation between legislative, executive and judicial power must be respected.   One power cannot be allowed to interfere with the other(s).  In practice, this entails that the interpretation of the law, when applying it, is a prerogative of the judicial power.  It is the judge who appraises which legal provisions are applicable to a certain case.  Also up to the judge is whether a provision is interpreted in a narrow or in a broad way.

As already mentioned above, it was certainly not the intention of the legislator to narrow down the access of NGOs to the judge by defining the concept of interest.

Special remark on the alleged inconsistency of jurisprudence

The BBL has as one of its main arguments for demonstrating the inadequacy of access to justice for environmental NGOs, the fact that the various courts in Belgium use various interpretations and thus different levels of access for NGOs.

This allegation however is based on a view of the requirements for standing in the different courts that is too simplistic.  Whereas BBL presents it as if every court has its own interpretation of one fixed notion of 'interest', this is not the case. In reality, it is not so that there is one universal touchstone "interest", capriciously being interpreted by the different courts. 

The differences in access to the courts are no sign of arbitrariness or inconsistency,  but are a consequence of the different notions of 'interest' which are applicable for different courts.  As already remarked before, the Belgian government has never wanted to deny access to justice for environmental NGOs.  The different interpretations of the notion of 'interest' as it exists in the different legislations governing the different procedures, are the reason of the alleged inconsistency. 

4. The Committee understands the communication to implicitly allege general failure by the Party to take measures under article 3, paragraph 1 of the Convention. The Committee would welcome your comments with regard to this allegation. 
Article 3, paragraph 1 holds the obligation for the Parties to take "the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the information, public participation and access-to-justice provisions in this Convention, as well as proper enforcement measures, to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention."

It must be noted that this provision is so broad and vague that it leaves to the Parties total freedom in how to implement the provision. Consequently, this provision is not fit to create concrete obligations for the Parties.  Only in combination with article 9 of the Convention can this article have a more concrete content.  As explained before however, the said article 9 expressly leaves room for national requirements. 

Belgium has taken several measures to comply with article 3.  The manner in which Belgium has implemented this article, should not be condemned.  Indeed, when studying the different countries, it becomes clear that there are many different ways in which this 'obligation' is interpreted and implemented in national legislation.  Therefore, it is nowadays impossible to determine which is the 'correct' implementation of this article. 

Given the very general nature of this question, the answer to this question can be found throughout the whole preceding text.  Therefore, we refer to what is written above. 

Conclusion

As explained before, article 9 (paragraphs 2 and 3) of the Aarhus Convention expressly leaves the possibility to the Parties to provide for additional requirements to grant standing in their national legislation. 

The manner in which Belgium has made use of this privilege, is certainly to be qualified as reasonable and within the limits of its discretionary power.  The criteria imposed on NGOs in Belgium do not infringe on the provisions of the Aarhus Convention. In order to prevent a flooding of the courts, restrictions to the right of standing are required. 

Indeed, when Belgium ratified the Convention, it presumed that it already complied with the obligations of access to justice, especially keeping in mind the Law of 12 January 1993, which has been specially drafted with a view on granting an efficient tool to environmental NGOs.  Possible problems are caused by the interpretation of the courts, and not by the laws itself.  The judicial power should be given some time to adapt its jurisprudence to the requirements in the Aarhus Convention. 

The considerable differences in access to justice-regimes in several countries that are Party to the Convention, show that there can not be only one 'correct' way in which to implement the Convention.  As a result of the various legal traditions, legal systems and other circumstances, it is difficult to compare the quality of access to justice in the different countries.
  However, it does not seem that Belgium lags behind in granting access to justice for environmental NGOs. 

Finally, it must be remarked that, since the Aarhus Convention is only very recent, it is not yet possible to have an overview of the whole eventual impact of the Convention. Before a definite ruling on the implementation of the Convention is possible, there need to have passed some more years since entry into force. Moreover, it is not only for Belgium, but for all Parties, as well as for the Compliance Committee itself probably, still a search on how exactly to interpret article 9 of the convention, and more specifically on the limits of the power of the Parties to impose additional criteria for access to justice. 

It is clear from the above description that the Belgian legal regime on access to justice in environmental matters sufficiently complies with the relevant provisions of the Convention. Therefore, the allegations made in the communication have to be dismissed as unfounded. 

Notwithstanding its conviction that the allegations in the Communication are unfounded, and certainly do not constitute a breach of its Aarhus obligations, Belgium wishes to conclude by stressing that it is open for changes and improvement. The current debate may well prove to be a good instigator for this.  

__________________

Brussels,  August 3, 2005
Appendices

Appendix 1: Law of 12 January 1993

� http://aarhusclearinghouse.unece.org/resources.cfm?c=1000036 


� Belgium complies with this obligation.  The Council of State accepts that an applicant challenging the refusal to grant an information request does not need to show an interest.   Thus, environmental organizations, just like any body else, have access to the Council of State to protect their right of access to environmental information.  





� This Commission works on the federal level.  In Flanders, there is the Appeal Body on Open Governance, with the same function. 


� For example Antwerpen, 3 March 1992 (T.M.R. 1994, 49); Turnhout, 20 January 1994 (T.M.R. 1995, 136); Liège 21 May 1992 (J.L.M.B. 1993, 446)


� Senate (1990-1991), 1232-1


� examples: Gent, 24 juni 1997, R.W. 1998-1999, n°1, 19; Brussel, 8 maart 1995, T.M.R. 1996, 40; 


� Since BBL is a Flemish organization, only the Flemish legislation on administrative review is presently pointed out.  


� Kamerstukken [Parliamentary documents] II, 2003-2004, 29 421, n°3, p.4, as cited in N. DE SADELEER, G. ROLLER & M. DROSS, o.c., p. 101


� An overview of different legal regimes can be found in N. DE SADELEER, G. ROLLER & M. DROSS, o.c. 
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