APPENDIX 3
COUNCIL OF STATE, section administration

Arrest

Nr.117.681 of March 28, 2003

In the case A. 125.960/X-11.094

Council of state, 10th chamber

Considering the petition presented on August 26, 2002 by the non profit association BOND BETER LEEFMILIEU VLAANDEREN and RACHEL VAN GIJSEGHEM-DE MULDER to require the suspension of the execution of :

1. The act of June 7, 2002 of the Flemish minister of finance and budget, innovation, media and spatial planning, meaning permission of the special area development plan “Sectoral plan  unappropriated enterprises” of the municipality Sint-Lievens-Houtem, consisting of two land-use plans of the present situation, two regulations of urban area development with accompanying regulations on urban area development “limited to the extend in which meant the special area development plan is concerning the NV FONCK-DEHENNIN.”
2. The decision of July 18, 2002 of the municipal executive of Sint-Lievens-Houtem by which the n.v. Fonck-Dehennin is given a permit for regularization (1) of works accomplished not in conformity with the urban permit of October 24, 1988, (2) of not permitted expansion of the business premises, (3) the pulling down of an annex building, (4) the repairing of an dung store, (5) the breaking up of not permitted pavements on the site situated in St-L-Houtem, premises known as Section C, etc..
3. The decision of July 18, 2002 of the municipal executive of St-L-Houtem by which the n.v. Fonck-Dehennin is given a permit for building a water-purifying plant on a ground situated in St-L-Houtem, premises known as Section C, etc..
Considering the note of the first defendant;

Considering the administrative file of the second defendant;

Considering the report of the auditor P.Barra;

Considering the notification of the report to the parties;

Considering the judgment of October 21, 2002 by which the hearing is determined on November 8, 2002;
Having heard the report of member of the Council of State G. Debersaques;

Having heard the comments of lawyer G.Vermeire, etc…

Having heard the concurrent advisory opinion of auditor P.Barra;

Considering that the n.v. Fonck-Dehennin on September 20, 2002 has applied to intervene in the administrative summary procedure, that there is ground to accept the application;

Considering that on September 5, 2001 the decision of the town council is taken to accept the special area development plan, on the condition of adding two articles (concerning a green buffer-zone and a restriction of the slaughter-activity);

Considering the admissibility of the petition : the first defendant questions the interest of the first appellant, it is asserted that it has not the required “specific common interest” to put in the claim, that its social target strives for an action clearly wider then covered by the first contested decree, that from nothing it comes true that the environment-disturbing effect of the first contested decree surpasses the local level; that the intervening parties question the interest of the first appellant mainly on the same grounds.
Considering that the intervening parties also question the interest of the second appellant, it is asserted that contested decisions do not inflict effective damage to the second appellant, that the immediate execution of the contested decisions do no inflict damage to the second appellant because in this moment there is no slaughter-activity of the n.v. Fonck-Dehennin, that the special area development plan will not give any changes, because before starting up again the activities in the first place an environmental permit must be given, that since there is no environment permit granted, second appellant cannot be grieved by the urban permit, that as a result the contested sectoral special area development plan remains without effect; that the intervening parties assert, concerning the building of water-purifying plant, on a spot far from the property of the second appellant and on which it has no direct view, they do not understand how such can be grounds for appeal, that the building of the installation on the business area means an important restoration of the nature reserve; that concerning the building permit for the buildings, the pavements and the lay out of a green area, intervening parties assert that for three of the four elements of this permit it is certain that the decision cannot cause damage for the second appellant because it meets the claim of this party at the court for summary judgment, that also by regularization for the remaining part of the business premises the second appellant does not fulfil the required interest, that the regularization of a part of the building will not change anything to the local situation;
Considering, concerning the admissibility of the petition on account of the first appellant, that non-profit making associations by virtue of the law of June 26, 1921 by which legal personality is given to non-profit making associations and to public utility institutions, are allowed to go to  law in defence of the target or the goals for which they were established; that especially environmental protection associations, by virtue of the law of January 12, 1993 concerning a right to bring a claim concerning the protection of the environment, have a personal right to file a claim in ordinary court; that for the Council of State the same environmental protection associations are allowed to go to law on condition they are a legal person and  if they fulfil the conditions being in force for all other physical and legal persons, namely give evidence of a personally, direct and accepted interest as well as give evidence of the required function; that an environmental protection associations gives evidence of the required function when the presented petition fits in the object or the target of the association, when this target does not correspond with the promoting of the collective interest and neither correspond with the personal interest of the members of the association; 
Considering that first appellant, as far as its target is the preservation, protection and amelioration of human and natural environment,  is striving for a target so much wide and common that essentially it covers the environment in all its aspects of everyone; that because of the absolutely general import of this target, the proceeding of the association equals the actio popularis, if the action that is being questioned does not have a general impact, as general as the target the association appeals on;
Considering that first appellant according to its regulations is a “cover” for” nature and environment protection associations”; that a federation of associations as such is not qualified to proceed for interests that are specific for an association united to the federation; that the contested decisions at first sight merely concern local interests which cannot be questioned in an admissible way by a covering association of environment-protecting associations; that the first appellant at first sight does not give proof of the interest required by law; that at first sight the exception of inadmissibility of the action can be accepted; that the petition for suspension on account of the first appellant is inadmissible; that the petition will be further examined only for the second appellant;
Considering the second appellant, being a neighbour is sufficient to have an interest;

Considering that by virtue of article 17,$ 2, of the coordinated laws on the Council of State the suspension of the execution can only be decided on the double condition that serious arguments are being pleaded able to justify the suspension of the contested decision and that the immediate execution of the contested decisions causes a serious, difficult to restore damage;
Considering that, concerning the first condition of article 17, $ 2, second appellant raises the violation of article 19, 7th paragraph, of the decree concerning spatial planning, coordinated October 22, 1996 which is as follows :
Within the following sixty days the city council takes note of the result of the investigation; the decision can be made to accept the plan or to modify it; in the last case a new investigation will take place within the period stipulated in the article;
According the information the city council of S-L-Houtem did modify the present contested special area development plan and did not organize a new investigation;  

Considering that concerning both contested urban permits of July 18, 2002, second appellant raises among other things the violation of article 159 of the Constitution; that among other things second appellant claims the suspension of both the permits on grounds of an illegal special area development plan;
Considering that, concerning the second condition of the article 17 mentioned above, the second appellant puts forward she is a neighbour, that once the exploitation will be real, the present relative tranquillity will be lost; that without suspension she will suffer damage in the quality of her life for the rest of her life;
Considering that the first appellant invokes the too general explanation of the damage which is whether not personal, whether not resulting from the first contested decision;
Considering that the intervening parties ventilate the same remarks; that they further invoke not one single plausible piece of evidence has been put forward to prove an effective serious environmental damage is threatening; that the contested decisions cannot be executed immediately because there is no environmental permit; that in consequence there is no direct nuisance; that the nuisance does not even exist;
Considering that second appellant lives near the business premises; that the damage appealed to is a direct result of the conditions of the special area development plan and not only finds its origin in the possible environmental permit for the exploitation of the business which becomes possible by the contested special area development plan; this implicates to accept a serious difficult to restore damage with regard to the special area development plan, that the same damage is acceptable with regard to the coherent and also contested urban permits; that in the given circumstances the explanations of the second appellant contain sufficient concrete information to accept that the immediate execution of the contested decisions can cause a serious damage difficult to restore, in the sense of the articles of article 17, $ 2 of the coordinated laws on the Council of State;
Considering that the conditions imposed by article 17, $2 of the coordinated laws of the Council of State are being fulfilled to order the suspension of the execution;
DECISION :

Article 1

The request of the n.v. Fonck-Dehennin to intervene in the petition for suspension is accepted;

Article 2

The court orders the suspension of the execution of 

1. the decree of June 7, 2002 of the Flemish minister of finance and budget, …

2. the decision of July 2002 of the municipal executive of S-L-Houtem …
3. the decision of July 18, 2002  of the municipal executive of S-L-Houtem …
Article 3

This decree will be made public in the same way as the suspended decree.

Article 4

The judgment on the quota in the payment of costs is postponed.
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