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Mr. Jeremy Wates

Secretary of the Aarhus Convention

United Nations Economic Commission for Europe

Re: ACCC/C/2004/06

Dear Mr. Wates!

The Ministry of Environment of Kazakhstan, having considered the draft findings and recommendations with regard to compliance by Kazakhstan with its obligations under the Aarhus Convention in a case of access to justice in Medeu district of Almaty, would like to point out the following.

1. Paragraph 2 of the draft findings and recommendations mentions that the communicants had appealed the Ministry of Environment and by the sanitary-epidemiological service’s failure to act to ensure implementation of the national environmental legislation. 

The bodies dealing with environmental protection are referred to as one central body (the Ministry of Environment) while the sanitary-epidemiological authorities are named in a general way.

Further down the text of the findings and recommendations mentions only territorial branches of the environmental protection bodies and bodies of the sanitary-epidemiological control of the city of Almaty. 

Therefore we propose to clarify in para. 2 of the text that the communicants appealed in the court and through administrative procedures actions of the Almaty city sanitary-epidemiological authority (CSEA) and the Almaty city environmental protection aauthority (CEPA), because all the relevant appeals were submitted only with regard to territorial units located in the city of Almaty. 

2. The content of the lawsuit merits a closer look. The plaintiffs asked for a court order requesting the CEPA and CSEA to file for an injunction against operation of the facility (para. 15 of the draft). 
In accordance with article 77, paragraph 2 of the Law of Kazakhstan on environmental protection officials of the environmental protection authority have a right (but not an obligation) to file lawsuits to terminate or suspend activities carried out in violation of environmental standards and legislation. In accordance with article 1, paragraph 2-1, of the Law of Kazakhstan on administrative procedures, obligations of public authorities constitute a set of actions prescribed by the law and which the public authority is obliged to carry out. A court cannot make a decision ordering a public authority to file this kind of a lawsuit because there is no obligation on the public authority.

A public authority, based on specific circumstances identified through monitoring of violations, independently decides whether to file a lawsuit to terminate or suspend activities carried out in violation of environmental standards.

In addition, in accordance with article 56 of the Civil Procedure Code of Kazakhstan, in cases foreseen in legislation public authorities, may, on request of third parties, file a lawsuit to defend rights and freedoms of such third parties. An authority can also bring a lawsuit at its own discretion if the matter concerns rights and interests of a legally incompetent person. However, the communicants are legally competent and therefore they should have themselves appealed to the public authority or filed a lawsuit in their own name. 

The aforementioned court decisions testify that the communicants had access to justice both in the court of first instance and in the higher instances of court. 

A review of court decisions, as in all countries, can be carried out only in accordance with the provisions of procedural law. The Ministry, including its territorial branches, does not have a right to interfere in the court adjudication.  Judicial independence in adjudication, including non-interference in the procedures of court hearing and adjudication, is a principle recognized by the international community and is reflected in the Declaration of Human Rights and other international acts. 

3. Paragraphs 13, 26, 23 of the draft indicate that the communicants had not been properly notified of the timing and place of court hearings and that the Committee therefore believes the decision of the first instance of 27 June 2002 (judgement of dismissal) to be unfair. Has the communicants been dissatisfied with this decision of the court of first instance they could have appealed it. 

 The courts notify parties and send summons to appear in court in accordance with provisions of chapter 11 of the Civil Procedure Code of Kazakhstan. Whether the communicants had been notified properly or improperly can only be determined on the basis of the civil case materials. Therefore the Committee’s findings on this matter are premature.

4. With regard to paragraphs 4, 5 and 22 of the draft findings on judicial independence and separation of power, the Ministry of Environment of Kazakhstan would like to clarify the sense and the meaning of the earlier mentioned issue with regard to lack of competence of the executive bodies with regard to access to justice within the framework of court procedures. What we wanted to say was that measures on implementation and enforcement of the Convention are broader that the mandate of the Ministry of Environment or the Government of Kazakhstan. In this regard the Aarhus Convention, unlike other multilateral environmental agreements, involves new approaches. 

It is therefore important that the facts, findings and recommendations of the Compliance Committee and the Meeting of the Parties with regard to compliance with the provisions of the Aarhus Convention related to court procedures be explained in a more clear way to the courts. In this case it would establish a good basis for brining the matters of lack of compliance before the relevant public authorities that have a mandate to deal with such issues and to enforce implementation of the relevant measures. In addition, a more precise and clear way of addressing this issue is important from the point of view of public participation in ensuring implementation of and compliance with the Aarhus Convention and form the point of view of understanding of approaches to implementation of the recommended measures. A more precise and clear way of addressing this issue is also important for the implementation of recommendations set out in paragraph 35 of the draft findings and recommendation, inviting international, regional and financial institutions to support Kazakhstan.

5. In evaluating the legality of the court decisions on merit of the case (para. 33) and making relevant conclusions, one has to take into account that a court bases its procedural decisions on the Kazakh law on court procedure which, in its turn, is based on the Constitution of Kazakhstan and generally recognized norms of international law (paras. 1 and 2 of the Civil Procedure Code of Kazakhstan). 
Therefore the Ministry of Environment of Kazakhstan objects to the finding in paragraph 33 with regard to failure of Kazakhstan to ensure effective court remedies as well as findings with regard to the local authorities’ failure to act. 

6. With regard to recommendations in paragraph 34a to include in the implementation strategy measures recommended in relation to communication ACCC/C/2004/06, we would like to note that in accordance with decision II/5a of the Meeting of the Parties the strategy had to be presented to the Committee by 31 December 2005. At the same time draft findings and recommendations of the Committee foresee elaboration of special measures to bring about compliance with the Aarhus Convention.  Moreover, elaboration of such measures, once the Committee adopts its final findings and recommendations with regard to communication ACCC/C/2004/06, will require international consultations in Kazakhstan. Therefore, implementation of this particular recommendation requires either an extension of the deadline for the preparation of strategy or setting of additional deadline for the development of the additional parts of the strategy. 

Together with this letter we are sending the draft strategy on implementation of recommendations.

The Ministry had prepared draft order of the Prime Minister of the Republic of Kazakhstan approving Implementation plan on implementation of decision adopted at the 2nd Meeting of the Parties to the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters which took place in Almaty on 25-27 May 2005. This draft is currently being commented on by various governmental authorities. 

Annex: draft strategy on …. Pages

Sincerely yours,

Minister

K. Mykhamejanov

