August 13, 2003

President Saparmurat Niyazov

Office of the President

Ashgabat 744000

Turkmenistan

By fax + 993 12 35 51 12 / 51 17 55
Dear President Niyazov,

The Open Society Institute, a private philanthropy with a mandate to promote civil society, respectfully submits for consideration by the Government of Turkmenistan comments to the attached draft Law on Public Associations (in Russian, общественные обьединения).  Our comments, which appear here in Russian translation, can be summarized as follows:

The draft law is insufficient to fulfill Turkmenistan’s obligations under the International Covenant on Civil and Political Rights to protect freedom of expression and association.  Among other shortcomings, the draft law fails to affirm the rights of persons in Turkmenistan to work together in informal, non-registered associations; illegally excludes non-citizens from a role in founding or participating in public associations; and provides for a level of government intrusion in the affairs of NGOs through the registration and oversight process that is inappropriate and undermines fundamental freedoms.  Moreover, the draft law is in many places inconsistent with requirements spelled out in the Turkmenistan Civil Code, which is likely to cause great confusion to persons trying to comply with both laws.  In most cases, the Civil Code approach is much closer to good practices observed in other countries around the world.  

Of equal or greater concern than this draft law is the failure of the Government of Turkmenistan to comply with the laws presently in force, namely the Law on Public Associations of 1991 and the Turkmenistan Civil Code.  The development of civil society in Turkmenistan has been undermined by the persistent failure of the Government to register public associations in a timely and transparent manner under these existing laws.  This failure also constitutes a violation of Turkmenistan’s obligations under the International Covenant on Civil and Political Rights.  While the existing law has its flaws, civil society would be better served by implementing this law properly than by passing a new law that is both inadequate and overreaching.

We urge you to work with parliamentarians to see that these suggested revisions are incorporated into the final draft of the law prior to its consideration by the Majlis. We also call on the government of Turkmenistan to insure the full implementation of existing legislation that protects and fosters the work of civil society. 

Thank you for your consideration of these concerns.

Sincerely,

Aryeh Neier

President

Open Society Institute

cc:  
Minister of Foreign Affairs Rashid Meredov


Procurator General Gurbanbibi Atajanova


Mr. Khaled Philby, UNDP, Ashgabat

Ambassador Paraschiva Badescu, OSCE Centre, Ashgabat


Ambassador Hans Mondorf, Embassy of Germany, Ashgabat

Ambassador Paul Brummell, Embassy of Great Britain, Ashgabat  

Ambassador Tracey Jacobson, Embassy of the United States, Ashgabat

Mr. Anthony Richter, Open Society Institute

Ms. Erika Dailey, Open Society Institute 

Comments to the Draft Law “On Civic Organizations” of Turkmenistan

Article 1 and throughout the text 

The text makes frequent reference to “citizens,” which implies that non-citizens have fewer or no rights with regard to creating, working or participating in NGOs.  This constitutes a violation of Turkmenistan’s obligations under the International Covenant on Civil and Political Rights (the “Covenant”) to protect freedom of association (art. 22) and expression (art. 19) for all persons in its territory, not just for citizens.  Article 2 of the Covenant requires that a Party ensure the rights of the covenant to “all individuals within its territory and subject to its jurisdiction.”  The United Nations Human Rights Committee has confirmed that aliens have the same rights to expression and association as citizens within the territory of a Party (Human Rights Committee, General Comment 15, The Position of Aliens under the Covenant (Twenty-seventh session, 1986), U.N. Doc. HRI\GEN\1\Rev.1 at 18 (1994).
The European Court of Human Rights, in interpreting the right to freedom of association under the European Convention for the Protection of Fundamental Rights and Freedoms (art. 11, which is identical in language to the Covenant provision), has held on several occasions that “the right to form an association is an inherent part” of the right to freedom of association.  (See, e.g., Sidiropoulos and Others v. Greece, 4 Eur. Ct. H.R. 1 (1998).  In order to comply with the Covenant obligations, Turkmenistan must allow non-citizens to create and participate in NGOs to the same extent as citizens.

Article 2 

The final clause excludes from coverage of the law “other social entities, the procedure for whose creation and activities is defined by specialized laws.”  This is a broad category that could make the law meaningless, and creates an opportunity for the government to deny registration to an organization by arguing that a particular type of organization is not covered by the law (whether or not another law is in place).  At minimum, this provision should be modified to refer to “specialized laws already in force.” 

Article 3 

This article should also refer to the right of people to act collectively without registering an NGO.  In other words, under the Covenant and other international human rights instruments, individuals have the right to associate together and to undertake almost all activities an NGO would undertake (publishing, advocacy, demonstrations, etc.) with the individuals acting in their individual legal capacity.  They should not be required to formally register as an NGO to do so.

Article 4 

The phrase “undermining state security” is very vague and should be deleted.  The phrase “advocating against the constitutional rights and freedoms of citizens” should also be deleted, as it suggests that peaceful advocacy for peaceful change of the constitution is prohibited (any change to a constitution could be interpreted as impinging on constitutional rights, since by definition those rights would be changed).  “Infringing on the health and morals of the nation” is also very vague and should be deleted.

Article 5 

Paragraph 1: Paragraph 1 limits the right to participate in the work of NGOs to “citizens”; this violates Turkmenistan’s obligations under the Covenant.  Later in the article, foreigners or stateless people are allowed to participate only in the activities of “international” NGOs (itself a term that is not properly defined).  

Paragraph 3: The statement that rights and freedoms cannot be limited by a person’s membership or non-membership in an organization is consistent with international law obligations to protect the rights to freedom of association and expression.  However, this statement is completely eviscerated by the exception to the rule “except in instances envisioned by the legislation of Turkmenistan.”  This exception should be dropped.  

Paragraph 4: It is not necessary to prohibit government entities from participating in the creation or operation of NGOs, as long as they do not try to conceal the fact.  There are numerous cases of government entities playing a constructive role in NGOs.

Paragraph 6: NGOs should be allowed to participate in the activities of any other NGO, not just ones of “all-national” character (itself a category that is not properly defined in the law and a holdover from Soviet practice).

Article 6-10 

The types of organizations defined here are too narrow and some are poorly defined.  The definition of “social organization” (a membership organization) appears to limit itself to members who are “citizens,” a violation of Turkmenistan’s obligations under the Covenant.  In contrast, article 7 of the 1991 Turkmenistan Law on NGOs allows an NGO to have members who are non-citizens, if this is expressly provided in the charter.  The best practice is to allow non-citizen members as the default rule, without requiring anything in the Charter on this point.

The two-level governance structure for “social organizations” is not very efficient or practical (although it exists in many countries in the region).  In combination with the strict voting requirements of article 67 (4) of the Turkmenistan Civil Code, and the strict requirements of the draft law for the contents of the Charter, this governance structure can become unworkable in practice.  Article 67 (4) requires that any change in the Charter of an organization must be approved by 3/4 vote of those present, and that any change in goals be approved by a 4/5 vote of the entire membership.  Because the draft law requires so many items to be addressed in the Charter, it is reasonable to expect that the Charter will require amendment upon occasion in order to adapt to changing circumstances.  What happens in practice is that an NGO might be formed with 50 members.  Because it is almost impossible to conduct business with such a large group, membership meetings almost never occur.   Several years pass; the NGO loses track of some members, and the members lose touch with the operation of the NGO.  If the NGO wants to modify its goals, it may not be able to locate 4/5 of its membership to do so.  If the NGO wants to amend the Charter in some other respect, it may have difficulty convincing 3/4 of the members present to do so, because the membership is not sufficiently familiar with the day to day operations of the NGO to make an informed judgment.  

There are several possible solutions to this problem. The best is to make clear provision for the existence of non-membership organizations as a simple and efficient organizational form.  The law’s definition of “social movement” does not accomplish this.  The second solution is to eliminate the strict voting requirements for Charter amendment in the Civil Code and allow an organization to set its own voting requirements in the Charter.  

The definition of “social movement” is very vague and the requirement that it be a “mass” social organization is too limiting.  The simplest way to solve this problem is to delete the word “mass” and use this category to refer to any organization that is not a membership organization.  Finally, it is not clear why the “organ of social initiative” is not required to have any leadership body.

Article 13: 

Categorizing NGOs according to geography serves no clear purpose in the law and is inconsistent with the civil code, which is noteworthy for eliminating this Soviet-era requirement.  This article could be eliminated. Moreover, art. 12 of the draft law indicates that all NGOs are “equal before the law” regardless of form, so any distinction based on geographic scope (for example, different tax treatment) would appear to violate art. 12.

Article 14: 

The first paragraph prohibits “interference by NGOs in the activities of government organs,” “except where envisioned by this law.”  This clause is far too restrictive and seriously compromises the right to free expression and association, as “interference” could be interpreted to mean “criticism,” “advocacy,” “investigative reporting,” etc.

Article 15: 

Here for the first time is a reference to the possibility of having persons other than Turkmen nationals as founders of an organization.  However, the article only says that this is permitted “in cases envisioned by this legislation” without specifying what these cases are.  The article also requires 50-500 members in any international or all-national organization. Such a large group of persons cannot usefully act as the highest oversight body of such an organization.

Article 17: 

One of the registration requirements is for “information about the founders,” but what kind of information is not specified.  There is no justification for any information about founders other than that which is mentioned previously in the article, that is: name, date of birth and address.

The requirement for a juridical address should be able to be satisfied by using a personal address. In other words, the requirement for a juridical address should not mean that an organization must have a formal office space if it does not have the resources to do so.

The paragraph about amendments to an organization’s charter implies that all such amendments require a new registration process, giving the government an additional opportunity to deny or revoke registration.  This provision contradicts the Turkmenistan Civil Code, which provides that technical amendments to a charter should not be the subject of any additional discretionary review by the Ministry.  Article 60 of the Turkmenistan Civil Code states : “changes in the facts underlying registration” are notified to the Ministry and published in the registry.  Likewise, changes in the facts of the Charter (e.g., change in the composition of the membership) should not require re-registration but simply notification.  

Paragraph 12 implies that a decision on registration by the Ministry is made within one month from presentation of the requested documentation, as is required by article 57 (4) of the Civil Code.  The Civil Code also states explicitly that if there is no decision within this time frame, “registration is considered to be established.”  This should be repeated in the draft law para. 12, to ensure that a slow bureaucracy does not impede the creation of NGOs.

Article 18: 

The last paragraph states that organizations that have not received registration are subject to closure.  As noted above, in order to protect the rights of freedom of expression and association, groups of persons must be allowed to come together and undertake activity in informal organizations.  Thus, if an organization is not registered, or does not seek registration, that is not sufficient reason for the government to interfere in its activities or “close it down.”  In this situation, the individuals involved in the organization remain personally liable for obligations that they may enter into on behalf of the organization, and the organization will not have legal personality.  

Article 20: 

The list of rights of organizations is incomplete and should be made broader.  Article 13 of the 1991 Turkmenistan Law on NGOs is better in this respect, because it refers to “other powers, envisioned by this law and other legislation of Turkmenistan.”  The best formulation would be as follows: “An NGO has the right …to engage in other activities not inconsistent with this law and other legislation of Turkmenistan.”  

More specifically, the right to defend the rights of individuals appears to be limited to defending the rights of citizens.  This is too restrictive and would prevent, for example, an organization that works to defend the rights of refugees.

Article 21: 

While the information requested in paragraph three appears to be required only in unusual cases (“at the request of the Ministry”) there is a danger that by including this paragraph, such information requests become routine.  As routine requests, they are too burdensome.  Generally, an annual financial report should be sufficient, and the government has no business seeking decisions of the organization’s leadership absent a formal investigation on some suspicion of wrongdoing.  Paragraph five also asks too much: it should not be the role of the government to evaluate whether or how well an organization is meeting the goals in its Charter, and, absent a specific allegation of wrongdoing, the activities of the organization should not be of concern to the government.  

Paragraph 4: Paragraph 4, which requires an NGO to allow Ministry of Justice representatives to attend any activity of the NGO, violates Turkmenistan’s obligations under the Covenant to protect freedom of expression and association.  NGOs must be free to conduct their activities free of unwarranted government interference.  Moreover, an important part of freedom of association is the freedom to choose with whom one associates.

Article 24: 

This entire article seems confusing and unnecessary and should be deleted.  If an NGO has branches, it is up to the NGO to decide how its property gets used by the branches.  If an NGO is part of an Association, and gives property to the Association, this is a matter of contract law.  If the NGO wants to retain rights in the property, it can make an agreement to do so.  

Article 25: 

The first part of paragraph 3, which prohibits distribution of profits to members or participants in an NGO, should apply not just to profits from commercial activities, but also to any revenue raised by an NGO from other sources.  The last sentence is inconsistent with the rest of the law.  While the rest of the law seems to allow an NGO to conduct only those activities that are precisely spelled out in its Charter, this sentence says that an NGO can spend resources on any charitable goal, even if it is not spelled out in the Charter.  

Article 26:

This article is very problematic and should be substantially revised.  First, the primary purpose of government oversight should not be whether or not the activities of the organization match its goals as stated in the Charter.  The Government has an appropriate oversight role to ensure that an NGO is using its resources for charitable purposes, that it is not committing fraud, etc.  However, the Government should not be responsible for deciding what constitutes “medical assistance” if that is the stated purpose of the organization or making other judgments about whether the organization’s activities match its Charter.  The second sentence states that the government has the authority to require that its representatives (be they Ministry of Justice officials, state security officials or others) participate in the activities of the NGO.  As noted above, this is an illegal infringement on the right to freedom of association.  

Paragraph 3: Paragraph 3 is too harsh, allowing liquidation after only two written warnings about violations of the law, without specifying what kind of violation deserves a written warning.  There are other punishments short of liquidation that might be appropriate, for example, a monetary fine.

There is no justification provided for giving financial organs the authority to regulate the source and “size” of resources of an NGO.  I can imagine no justification whatever for regulating the size of donations or grants, except as a trigger for reporting requirements.  I can imagine no justification for regulating source, except from the tax perspective.  

Paragraph 4: In paragraph 4 there appears to be a typographical error, with the word “size” repeated unnecessarily.

Article 29: 

The first paragraph is too vague. There are many technical violations of Turkmen law that should not result in suspension of an organization’s activities.  Also, the relationship between these provisions and the provision about written warnings followed by liquidation in article 26 is unclear.  It would be better to put all the possible sanctions against an NGO in one place in the law.

Article 30: 

Failure to provide information regarding changed circumstances for the government register seems an insufficient reason to liquidate an NGO involuntarily.  For example, if a member of an organization changes his address and this is not reported within one year of the change, this could be the basis for liquidation under the current draft.  This also points out the inefficiency of membership organizations with multi-tiered governance structures: in an organization with 50 or more members, it is quite likely that a member might move without even advising the organization of this fact.  This could then become the basis for liquidation, an absurd result.

The circumstances in which the Ministry can appoint its own liquidators (“special circumstances”) are too vague and make it easy for the government to take control of a liquidated NGOs’ property.   

Article 31: 

This article appears to require NGOs to go through the Ministry of Foreign Affairs in order to conclude agreements with foreign entities.  NGOs should be free to do this without a role for the government.
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