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Dear Mr. Wates, 

Distinguished Compliance Committee,
On behalf of the Clean Air Action Group may I submit our comments to the draft findings of the Aarhus Convention Compliance Committee regarding our Communication concerning the Hungarian Expressways Act (Reference Number: ACCC/C/2004/04).

1.) Point 18 of the draft findings clearly states that the contested Hungarian legislation concerning the expressways network reduces the opportunities for public participation in decision-making as well as the opportunities for access to justice. However the document adds that the law in question does not fall below the minimum level of public participation opportunities required by the Convention.

In our opinion the fact that the public participation rights are curtailed by an Act violates not only the Convention but also the prescriptions of other UN treaties regarding Human Rights, such as Article 5(1) of the International Covenant on Economic, Social and Cultural Rights, which states:

“Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights or freedoms recognized herein, or at their limitation to a greater extent than is provided for in the present Covenant.”

This is known as the principle of non-retrogression. Our conviction is that this prescription of the above general human rights framework applies also to the Aarhus Convention which declares the special rules of a certain social right, the right of public participation. Fulfilling international human rights obligations means not only taking steps towards the implementation of these rights, but also not taking retrogressive measures that would reduce economic, social and cultural rights standards.

Moreover, we agree with the last claim of point 16 of the draft findings because we are absolutely convinced that the tendency of reducing the level of public participation and access to justice opportunities are perilous and it does not comply with the spirit of the Convention as a whole. Article 3.6. of the Convention confirms this requirement by stating:

“This Convention shall not require any derogation from existing rights of access to information, public participation in decision-making and access to justice in environmental matters.”  
2.) We respectfully disagree with points 13 and 18 of the draft findings believing that the contested legislation introduced a procedure which does not contain adequate and effective remedy opportunities. 

· Section 9, paragraph (1) of the Expressways Act declares that the National Environmental and Water Chief Inspectorate has the first instance jurisdiction in expressway licensing procedures. Furthermore, in accordance with Section 10, paragraph (2) of the Act, appeals against the decisions of the authority shall be addressed to the head of the above Inspectorate. Our conviction is that – with due respect to the Chief Inspectorate – its staff has no experiences in first instance environmental licensing procedures and is not adequately qualified to conduct public participation procedures, collect and evaluate the remarks of the public. From our point of view the head of the Chief Inspectorate is hardly an effective remedy opportunity - as it is required in the Convention - because it is unlikely that the head of the authority is interested in overruling the findings of his staff. This is all the more so, because for deciding on the appeal the Chief Inspectorate has to rely on the same staff which prepared the first instance decision.
· In accordance with Section 12, paragraph (3) of the Act the second instance decision concerning the expressway constructions is immediately executable. In the case of other administrative procedures the authorities may order immediate execution, whereas regarding expressway development projects immediate execution is mandatory… 

· According to Section 15 of the Act courts are entitled to suspend administrative decisions appealed against on environmental protection grounds only with regard to public interest. In addition Section 1 paragraph (1) of the Act declares that expressway construction is of “public interest”. Therefore we are faced with a dilemma: How can a court suspend an activity - which is in “public interest” by law – with reference to public interest? Should there be a hierarchy of public interests? (Theoretically written law has the upper hand but then how about the judiciary branch of power and the institution of appeal?)   

These rules concerning administrative and judicial review possibilities make an entity which does not comply with the requirement of effective remedies and contains no opportunity for injunctive relief as it is declared by Article 9.4 of the Convention. We disagree with the claims of point 15 of the draft findings because the cumulative effect of the three above provisions makes the whole procedure fall below the minimum standard set by the Convention. The first quoted prescription cancels the administrative appeals and the other two rules eliminate the judicial remedy opportunities as well. Therefore the Act terminates the right to access to justice regarding expressway development projects.

3.) With regard to point 14 of the draft findings and to our Supplementary Communication:

Decree No. 99/2004. of the Minister of Economic Affairs eliminated the “professional authority procedure” of the environmental authorities during the expressway construction permission procedure of the lead authority. According to the Hungarian Environmental Protection Law and to a Supreme Court Decision the NGOs representing the public concerned and the environmental interests are entitled to act as a client during the ‘professional authority’ procedure of the environmental authority, because it is an important environmental matter concerning public participation. (The ministerial justification to the above Decree clearly claims that the target of the simplified procedure is to limit the public participation opportunities in order to reach the final decision earlier.) Therefore these NGOs have the right to apply for relevant information, to submit comments and to access justice. By canceling this procedure the legislation violated the above rights of citizens and therefore it does not fall outside the scope of the Convention.

As a conclusion may I express our sincere hope that the final findings will declare the contested legislation as non-compliant with the Aarhus Convention and will call on the Hungarian Government to establish full compliance by canceling or modifying the above mentioned sections of the law. We feel concerned and worried that the suggestion contained in point 18 of the draft findings is too soft to discourage the Government of Hungary from repeatedly reducing public participation opportunities in environmental matters. 

All this is particularly dangerous in the case of motorway and expressway constructions. These investments in all cases pass through valuable agricultural or natural areas, in several cases even nature protection areas. In a number of cases they are built close to residential areas causing substantial reduction of the quality of life of the residents. During the last decades the Hungarian government has been promoting unsustainable modes of transport use and this process has been greatly accelarated in the last few years. At the same time it is continuously decreasing support to sustainable transport modes. The government is carrying out this policy with a very one-sided propaganda, without giving information to the public about the possible alternatives and withholding all information about studies and arguments which question its policy on this issue. Citizens and NGO’s, working mostly in their free time and with extremely limited resources, are largely defenceless against all these even without the serious restrictions specified in the law on expressway construction. With these regulations they really become completely defenceless.

We request the Committee to suggest to the Meeting of the Parties to consider the inclusion of the principle of non-retrogression into the Convention and insist on its full respect by the signatory parties. (As I mentioned above, the principle is already part the Convention – at least in an indirect way - but in our opinion it should be adopted expressis verbis to the text of the Convention.)

10 February 2005, Budapest




Yours sincerely,
András Lukács

President

Clean Air Action Group
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