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Dear Mr. Wates,


On behalf of the Clean Air Action Group may I submit a supplement to our Communication concerning the Hungarian Expressways Act (Reference Number: ACCC/C/2004/04).

In the present submission may I answer the questions contained in your letter of the 26th October 2004. 

Question a): 

Whether the adoption of GKM Ministerial Decree Number 99/2004 (VII. 4.) will affect the environmental impact assessment procedure in Hungary, and if so, exactly in what way?

The GKM Ministerial Decree No. 99/2004. does not have direct influence on the environmental impact assessment (EIA) procedure, but it has very damaging effects on other public participation opportunities. In order to make these effects clear I have to explain the whole permission procedure concerning the construction of expressways.

 
First of all – according to the Hungarian administrative and environmental law – the constructor of expressways has to apply for an environmental permission. As an attachment of the request, the constructor has to submit a preliminary environmental impact study. Based on this study the environmental authority conducts a preliminary EIA. According to Annex 1, Chapter ‘A’ of the 20/2001 Governmental Decree in the case of expressway construction it is mandatory to submit a detailed environmental impact study apart from the preliminary one. As a result of the preliminary EIA phase the environmental authority has to formally state the questions and the issues which must be covered in the detailed environmental impact study. After the detailed EIA phase the environmental permission may be issued. During the preliminary as well as during the detailed EIA phase the public concerned has several opportunities to submit comments, to apply for information and to access to justice. These rights are clearly declared by the Hungarian environmental protection law (see question b)).


If the constructor has the final environmental permission, it may apply for a construction permission to the transport authority. During the ensuing procedure the transport authority has an obligation to ask the other relevant authorities to give an approval (i.e. ‘to take a stand’) concerning the construction project (this is the so called ‘professional authority procedure’ which is a special administrative procedure in accordance with the Hungarian administrative law). Amongst those ‘professional authorities’ the transport authority has to request the approval of the environmental authority, too. There are three reasons of this additional environmental control procedure:

· In the ‘professional authority approval’ the environmental inspectorate has an opportunity to check whether the constructor complies with the prescriptions of the environmental permission.

· In the course of construction works new circumstances may emerge which can have damaging effects on the environment.

· The environmental authority may spell out the detailed conditions of the construction process.


According to the Hungarian Environmental Protection Law (Act No. 53/1995) and to a Supreme Court Decision (No. 1/2004. KJE) the NGOs representing the public concerned and the environmental interests are entitled to have a standing during the ‘professional authority approval’ procedure of the environmental authority. Therefore these NGOs have the right to apply for relevant information, to submit comments and to access to justice.

The purpose of the 99/2004 GKM Ministerial Decree is to hinder the above opportunity by the following ruling:

“In case of road construction bound to environmental permission… …the environmental, nature conservation, landscape protection and water conservancy authorities shall not be involved in the procedures described by this decree (e.g. construction permission procedures) as professional authorities” 

Question b): Whether the current general environmental impact assessment procedure provides for an early stage public participation procedure in accordance with article 6, paragraph 4, of the Convention, and for an opportunity for the public to submit comments, information and analysis or options in accordance with article 6, paragraph 7 of the Convention?


The current Hungarian environmental impact assessment procedure is regulated by the

Administrative Procedure Law (Act. No. 4/1957), the Environmental Protection Law (Act. No. 53/1995), and by Governmental Decree 20/2001 on the environmental impact assessment procedure. 


The above regulations contain a number of effective public participation opportunities:

1. Throughout the entire environmental permission procedure the representatives of the public have the right to take part in it as well as to call the authorities’ attention to instances of polluting, damaging and endangering the environment.

2. Another general provision entitles NGOs founded for representing environmental interests to have a standing during the administrative procedures. This means that such NGOs are authorized to participate in the whole EIA procedure as well as in other procedures related to environmental matters. They may apply for information, submit comments (analyses or options) and requests and have access to justice (including court appeals against relevant administrative decisions such as environmental permissions or ‘professional authority approvals’).

3. At the phase of preliminary EIA procedure, the environmental authority shall send the summary of the preliminary environmental impact study (worded in an easily understandable manner) to the municipalities concerned. The municipalities are obliged to exhibit the summary in public (for a duration of 30 days) and to disseminate it through habitual local channels. The announcement shall include the description of the project and an indication of where text of the study is accessible. It is very important to point out that any party concerned (including the municipality itself) is entitled to submit comments (analyses or options) to the project. All the comments are to be sent to the environmental authority for a thorough and detailed examination.

4. The text of the environmental permission shall be sent to the municipalities and disseminated in a similar way.

5. At the phase of the detailed EIA procedure the environmental authority has to conduct a hearing in order to collect the opinion of the public. Every relevant authority, municipality, NGO, resident concerned as well as the constructor shall be invited to the hearing. The residents must be informed about the place and the date of the hearing at least 30 days in advance. The relevant information about the hearing shall be published in a national daily newspaper. During the hearing the participants may submit any comments (analyses or options) which shall be thoroughly examined by the environmental authority.

Budapest, 14 November 2004.



Yours sincerely,

András Lukács

president
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