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adequacy and effectiveness of remedies 

Discussion paper prepared by the lead country
This paper has been prepared by the lead country with the assistance of the Université Libre de Bruxelles in order to facilitate the discussions related to item 4 of the provisional agenda of the second meeting of the Task Force on Access to Justice. As at the first meeting of the Task Force, the lead country welcomes contributions from participants, in written or oral form. At times, the current paper explicitly invites participants to comment on specific issues. These explicit invitations should by no means be understood as excluding contributions from participants on other issues related to the said item.

According to item 4 of the provisional agenda, the Task Force is expected to further examine good practices with respect to the adequacy and effectiveness of remedies in relation to the implementation of article 9, paragraphs 4 and 5 of the Convention and consider the formulation of proposals for recommendations on such practices (cf. paragraph 3 (b) of Decision I/5). 

Article 9, paragraph 4 of the Convention specifically mentions ‘injunctive relief’ as an adequate and effective remedy in environmental matters: “In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive.” (emphasis added). 
During the first meeting of the Task Force (see para. 30 of the report of the meeting (MP.PP/WG.1/2003/3)), it was mentioned that injunctive relief or legal prohibition could indeed be an effective means to stop environmental damage that could otherwise sometimes be irreversible, and that experience with its use should be further explored and shared. At the same meeting, the Task Force preliminarily concluded (paragraph 34 (a) and (b) of the report) that it should continue the examination of good practices with a view to identifying remedies which can be considered adequate and effective in the specific context of the environment and consider the formulation of proposals for recommendations on such practices; and that in view of the often irreversible nature of the consequences of violations of provisions of national law relating to the environment, special attention should be paid to the use of injunctive relief which will often be appropriate in this context, including financial impediments to such relief.

In view of the above, the current paper focuses on the use of injunctive relief. In particular, it endeavours to highlight some of the obstacles to injunctive relief, including financial impediments, and to put forward means to overcome these obstacles. The Task Force may wish to consider, on the basis of its further discussions and findings, the formulation of proposals for recommendations on good practices, which could form the basis for recommendations of the Meeting of the Parties, in accordance with paragraph 3 (b) of Decision I/5.

While injunctive relief will often be appropriate in the context of environmental disputes, it should be borne in mind that other remedies, in addition to injunctive relief, can be adequate and effective in such disputes. Article 9, paragraph 4 of the Convention clearly leaves room for the identification of such remedies: “[…] adequate and effective remedies, including injunctive relief as appropriate […]” (emphasis added). Similarly, at the first meeting of the Task Force, delegations mentioned that it would be useful to share experience with respect to other remedies and their effectiveness (cf. paragraph 30 of the report of the first meeting). Participants are thus invited to share the experience of their country/organisation with respect to other adequate and effective remedies in environmental matters than injunctive relief. 

Recourse to injunctive relief, and thus its actual effectiveness, can be impaired by a number of factors, detailed below.

It is suggested that the Task Force closely examine ways to overcome these obstacles, inter alia, by reviewing good practices in place in the Parties/Signatories to the Convention. Since the current Task Force is expected build on the work undertaken by the Task Force established under the auspices of the Meeting of the Signatories (paragraph 2 of Decision I/5), the information regarding obstacles to and good practices with respect to injunctive relief compiled and analysed in the Handbook on Access to Justice under the Aarhus Convention has been gratefully used in the preparation of this discussion paper. Participants in the meeting of the current Task Force are invited to comment on these findings, for example, by describing relevant legal provisions in place in their country/organisation, including the advantages and/or inconveniences of these provisions.

Effective use of injunctive relief can be hampered by, inter alia, financial costs (e.g. bond payment, defendant lawsuits – a.) as well as by uncertainty regarding the likelihood of the issuance of an injunction and/or by improper enforcement of injunctions that are issued (b.). Another impediment to the use of injunctive relief is the lack of understanding, within the judiciary, of the usefulness of injunctions in environmental matters. The latter issue, closely linked to the training of members of the judiciary, could also suitably be addressed under item 5 of the provisional agenda (“Training of members of the judiciary and other legal professionals: Identification of specific needs and possible activities in order to meet those needs, taking into account existing activities”).  

a. Bond payments and defendant lawsuits
Financial impediments to injunctive relief appear to be among the greatest obstacles to its effective use. Financial constraints with respect to the use of injunctive relief have a twofold purpose: they limit the cases in which plaintiffs would seek injunctions, and they address the issue of the financial losses of an enterprise that is forced by injunction to cease its activities and is otherwise unable to recover those losses if it eventually wins on the merits. Two types of financial impediments to injunctive relief can be differentiated: bond payments and defendant lawsuits.

Bond payments:

When issuing an injunction, courts may require the plaintiff to post a bond to cover the losses of the party that is forced to stop its activities. As courts tend to be more familiar with assessing the potential costs to a constructor or entrepreneur of temporarily or permanently stopping a specific activity than the risks for the environment if the activity continued, the bonds for injunctive relief would often be set at a prohibitively high level. With no guidance in place to help predict a bond’s likelihood or amount, and no possibility of raising the large sums of money needed to post the bond, members of the public are often prevented from seeking an injunction because of the existence of bond requirements.

Defendant lawsuits:

In some countries, a defendant whose activities have been halted by an injunction may sue the plaintiff for damages if the plaintiff loses the case. The magnitude and uncertainty of such damages are as onerous for public interest claimants as the bond requirement, creating another major financial impediment to effective use of injunctive relief.
   

Possible solutions:

It is suggested that the Task Force consider two possible solutions to these financial impediments: Eliminate bond and defendant lawsuit provisions (1.), or establish fixed limits on the amount of bond or potential defendant damage (2.).

1. Removal of bond and defendant lawsuit provisions

Bond provisions and provisions facilitating defendant lawsuits could be considered to run counter to the requirements of article 9, paragraph 4 (in particular the requirement that the procedures referred to in paragraphs 1, 2 and 3 of article 9 shall provide adequate and effective remedies), and it might therefore be appropriate to amend or remove them in order to fully implement the Convention. Introducing such provisions in a Party in which they do not already exist, could be considered to contravene article 3, paragraph 6 of the Convention (which stipulates that the Convention should not require any derogation from existing rights to, inter alia, access to justice in environmental matters).

2. Establishment of fixed limits on the amount of bond or potential defendant damage

Another option could be to establish fixed limits on the amount of bond or potential defendant damage. However, in addition to the difficulties of setting an amount equally appropriate to all parties/signatories to the Convention, the establishment of fixed limits – only – in environmental matters, might raise questions with regard to other ‘public interest’ fields, such as health (cf. the similar discussion in the report of the first meeting, paragraph 16, with respect to special standing provisions just for environmental cases).

b. Uncertainty regarding the likelihood of the issuance of an injunction and/or improper enforcement of injunctions
Another issue that impedes the effective use of injunctions is the lack of precise standards by which an injunction may in fact be issued and/or the lack of proper enforcement of injunctions that are issued. Even in countries where injunctions are enforced, this enforcement is often delayed, resulting in needless environmental harm (as well as in needless expenses for the plaintiff, led to undertake additional steps to ensure the enforcement of the injunction).
Possible solutions:

One solution would be to develop standards by which to judge whether an injunction may be issued or not. The Task Force may wish to consider developing guidelines on such standards,. The establishment of guidelines for standards on the enforcement of injunctions appears more complex. Indeed, while courts issue the injunctions, the administration may be responsible for ensuring that injunctions are obeyed. Proper enforcement of injunctions may thus touch upon the sensitive question of separation of powers: the judiciary and the executive branch.

Any standards or guidelines could be designed in such a way as to ensure the flexibility of courts to decide whether an injunction is appropriate on a case by case basis, while at the same time offering a point of reference for each party to the proceeding. For example, standards or guidelines on this matter could provide that injunctions could be issued if considered useful/necessary:

a. to prevent or limit the likelihood of environmental damage (this obviously raises the question of the ability of courts to assess – potential – environmental damages);

b. to ensure a status quo of the factual basis during the legal proceedings (until a final decision is reached – this would thus only apply to a temporary injunction);

If the court finds that any one of these conditions are satisfied, it would be expected to carry out a test of ‘proportionality’, i.e., ensure that the harm caused by the injunction will not exceed the advantage gained by its issuance. This allows some room for appraisal of the courts whether or not to issue the injunction even if one of the conditions above are satisfied – taken into account a variety of factors, including economic impact. In accordance with article 9, paragraph 4 of the Convention, the decision of the court on whether or not to issue an injunction shall be given or recorded in writing. This would allow parties to appreciate the reasoning of the court, and, if necessary, to lodge an appeal against its decision. 

� 	Defendant lawsuits are, however, not restrained to injunctive relief. Please refer to the specific section (IX) on ‘SLAPPs’ (Strategic Lawsuits Against Public Participation) in the Handbook on Access to Justice under the Aarhus Convention.
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