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Replies to questionnaire on financial and other non-legal obstacles 
to access to justice in environmental matters

In order to facilitate the discussion under agenda item 6, and to follow up on what was stipulated in paragraph 44 (b) of the report of its first meeting (MP.PP/WG.1/2003/3), a questionnaire was prepared by the lead country and handed out to all delegations at the first meeting of the Working Group of the Parties as well as sent out by e-mail to different stakeholders. 

The questionnaire included the following questions as well as inviting delegations to give suggestions for further work of the Task Force: 

A. Financial barriers to access to justice:

1. Which mechanisms are in place in your country/organisation for limiting or reducing costs of review procedures and financing access to justice?
2. What are the main advantages and/or inconveniences of these mechanisms?

3. Is the polluter pays principle taken into account to reduce the costs of review procedures and/or to finance access to justice? 

4. Which alternative modes of dispute resolution applicable to environmental matters are in place in your country/organisation?

5. What are the main advantages and/or inconveniences of these alternative modes?

6. Which (if any) mechanisms for limiting or reducing costs of review procedures and financing access to justice and/or alternative modes of dispute resolution in environmental matters are currently considered  by your country/organisation?

7. What is the focus of the discussion regarding the putting into place of such mechanisms/modes of dispute resolution?
B. Other barriers to access to justice (e.g. lack of – or insufficient – access to information on review procedures; lack of – or insufficient – legal aid):

1. Which other barriers to access to justice than financial barriers are hampering access to justice in your country/organisation?

2. Should these other barriers be considered by the Task Force? If so, how?

Answers were received from the governments of Austria, Belgium, Bulgaria, Croatia Estonia, Finland, Latvia, Kyrgyzstan, the Netherlands, Sweden and the United Kingdom as well as from the Association of Environmental Law of CEE/NIS, Coastwatch (Ireland), Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain), Focus Eco Centre (Romania), Green Salvation, (Kazakhstan), Independent Institute of Environmental Concerns (Germany), Svitlana Kravchenko (independent expert designated by IUCN) and Justice George Fryberg (Supreme Court of Queensland, Australia). 

The answers have been included as they were received, without editing by the secretariat.

	A. FINANCIAL BARRIERS TO ACCESS TO JUSTICE:

1. Which mechanisms are in place in your country/organisation for limiting or reducing costs of review procedures and financing access to justice?


Government Representatives

BELGIUM
	Answer

	To allow low-income individuals to have active access to justice, there are, in positive law, two systems provided for in the Code judiciaire that are applicable to actions civil and penal, namely the first and second-line legal aid (Articles 446 bis and 508/1 to 508/23 of the Code judiciaire and its implementing Royal Decrees) and legal assistance (Articles 664 to 699 of the Code judiciaire).

Legal aid is the aid provided in the form of practical information, legal information, preliminary legal advice or referral to a specialised body or organisation (for the first line), and the aid supplied to a natural person in the form of a comprehensive legal advice or advocacy assistance whether or not in the context of proceedings or assistance in legal actions, including representation by a lawyer (for the second line). 
First-line legal aid is intended for both natural persons and corporate bodies.

Legal assistance covers the complete or partial exemption of stamp duties, registration fees, court fees and any other pertinent duties for people who are unable to bear the cost of legal or non-legal procedures.
With regard to the cost of review procedures, it should be noted that the introduction of any appeal proceedings (opposition, appeal in cassation) is not free of charge. The persons instituting the proceedings have to bear the expense.


BULGARIA

	Answer

	In Bulgaria, both administrative and judicial review procedures exist. Administrative review procedures (attacking of an act of the administrative organ before the organ itself) are free of charge. The costs for judicial review in administrative environmental cases are relatively low. The costs for civil environmental cases depend on the value of the case (2-4%). 
In the strategy of Ministry of Justice means for alternative dispute resolution are being introduced, which would facilitate the process of access to justice and make it less costly.


CROATIA

	Answer

	Pursuant to the Court Fees Act (OG No 26/03), the plaintiffs in disputes about compensation of damage due to environmental pollution are exempted from paying the fees in the court proceedings.


ESTONIA

	Answer

	According to Art 87 prg 2 the Code of Administrative Court Procedure a court may reduce the costs of an advocate who participates in a matter as a representative or the costs of another person who provides legal assistance if such costs are unreasonably high. According to Art 91 prg 1 of the Code if a court finds that a person is insolvent, the court may, at the request of the person, fully or partially release the person from payment of a state fee into the public revenues by a ruling. According to Art 94 a court has the right to release an insolvent natural person fully or partially from payment for legal assistance and to charge the costs for legal assistance to the state on the bases of and pursuant to the procedure provided by law.


FINLAND

	Answer

	In Finland, a private person is, in accordance with the Legal Aid Act (257/2000), entitled to a free trial, including public legal aid, when appealing a decision by an administrative authority, or in the handling of other legal issues in a court of law. The legal aid also includes advice. There are state Legal Aid Offices providing this aid. Additionally, in a court case, a private attorney may be ordered to act as a legal assistant.

When granted legal aid, the beneficiary is free from the responsibility of paying, partly or in full, any fee or compensation to his legal assistant, any fee or compensation for interpretation or translation services, or any handling fee, document fee, or compensation for various costs to the authority in charge of the case, and any corresponding fees to other authorities. Legal aid is given free of charge, or to a specific amount determined according to the beneficiary’s financial circumstances. These are assessed on the basis of a calculation of his freely disposable income per month.

The Legal Aid Act does not  apply to corporations such as environmental organisations. In the same way as natural persons, corporations are entitled to discretionary aid in administrative matters pertaining to environmental protection. Such aid may be paid if the matter is considered as having major importance for the benefit of environmental protection, or considerable impact on the conditions of many people, and if the costs incurred by the party, or the claimant, cannot be held reasonable. The aid is granted by the Ministry of Justice.

An appeal in environmental issues will be directed against a decision by an administrative authority which can be appealed under the Administrative Judicial Procedure Act (586/1996). Section 74 of this Act states that a party is liable to pay, in full or in part, the legal costs of the other party, if it is found unreasonable, especially with regard to the decision in the case, that the other party should pay his legal costs. The same holds good for a decision by an administrative authority. When considering the duty of a public party to pay compensation, it should be specially taken into account if the court case is due to a fault committed by an authority. A private party must not be ordered to pay the legal costs of a public party, unless the private party has presented an obviously unjustified claim. The main rule of the Administrative Judicial Procedure Act is that all parties will pay their own legal expenses. A party appealing has to pay the legal costs for the case, which in an administrative court amounts to 80 euro and in the Supreme Administrative Court is 200 euro.

The basic principle is that no fee is to be paid for starting proceedings to correct illegal procedure in an administrative authority. In accordance with Section 105, para. 2, of the Environmental Protection Act (86/2000), a handling fee is not to be charged for processing of matters where the proceedings are initiated by an authority or by an injured party. Again, a fee may be charged for the processing of matters where proceedings are initiated by another party, if the proceedings may be considered obviously unjustified. In practice, no fee has been charged in a matter dealing with the initiation of proceedings.

A decision on an administrative complaint, made by the authorities supervising the legality, that is, the Parliamentary Chancellor of Justice (ombundsman), of the Chancellor of Justice in the Council of State (ombudsman), is issued free of charge. Likewise, a decision on an  administrative complaint, made by a higher administrative authority, is issued free of charge.


KYRGYZSTAN

	Answer

	There are no mechanisms in Kyrgyzstan for limiting or reducing costs of review procedures and financing access to justice.

	Suggestion for further work of the Task Force

	General comment;

More respectful attention for provisional preparing of Stakeholders participation in further meetings.


LATVIA

	Answer

	The first it should be noticed that two kinds of review procedures should be assessed to answer to this question. As depending on a subject matter for revision an administrative or civil procedure will be applicable. 

Administrative procedure would be applicable to solve disputes between public authority from one side and individuals from another. A new law on Administrative procedure will be in force in Latvia from 01.02.2004. That will cover administrative procedures within a state administration during decision-making and within Administrative courts (which will be established) concerning disputes about public authority acts and omissions.  and others according to civil procedure

1) According to the new law an individual or legal person could ask to revise a public administration act or omission submitting request to a higher public authority free of charge (if no higher public authority then to a court). Then if revision dissatisfied the applicant he/she can lodge appeal to the court. The court fee is rather small and the same in all cases – aprx.20 euro (with possibility to exempt the applicant from payment on his request to the court). 

2) A principle of objective investigation is applicable to administrative procedure this is possibility to reduce the costs of applicant as well, as the court should make objective investigation by itself including amassing evidences or inferring expertise. 

Civil procedure will be applicable in cases concerning compensation of damage caused by violation of environmental law.

1) Environmental Protection Law (06.08.1991. amend.15.06.2003.) states that such kind of cases is exempted from a court fee.

2)  “Three steps” legal standing is stated in the Environmental Protection Law (Art.56): a) for natural or legal persons whose health, live, property or interests are affected (damaged); b) environmental institutions or prosecutor if public or state interests or property are concerned; c) NGO – if no institution mentioned in the 2.point has lodged a case.

Concept for improving a legal aid system is under consideration within Government. The procedural laws of Latvia do not require that party should be represented by lawyer. Person could run case by himself. This could reduce costs as well.


THE NETHERLANDS

	Answer

	There is a court fee and (in certain cases) compulsory use of a lawyer. The Legal Aid Act (1994) is applicable for people with lower incomes. A certain (financial) interest is needed for getting a subsidised lawyer. In general organisations and entrepreneurs are excluded from subsidised legal aid.


SWEDEN

	Answer

	a) The rules on allocation of costs in court procedures under the Swedish Environmental Code differ depending on the kind of permit case, where it is initiated etc. The court estimates the reasonableness of the costs that have been asked for in the process, e.g. costs for submission of evidence. The costs can, if they are unreasonable, thereby be limited to a fair amount. The rules are in general generous for the party opposing the application. There is no charge, and the opposing party cannot be forced to pay the costs of the applicant if it looses the appeal. 

For further information on rules on allocation of charges and expenses at the environmental court see Chapter 25, Environmental Code (see Annex 1 below).
b) A principle of the administrative procedure and administrative court procedure also leads to the effect that the costs for the parties are reduced. That is the principle that the court is responsible for ensuring a sufficient investigation. According to the Environmental code the court shall ensure that the direction and scope of the judicial inquiry are appropriate. In this way the parties are helped by the court in doing inquiries, legal analysis and so on, that otherwise could have been expensive to them.

c) The law on legal aid (1996:1619) could under certain circumstances be applicable also to cases dealt with at the environmental courts. According to that law costs for legal assistance and some expenses during the process can be compensated. 

d) It is important to stress that most of the environmental cases are initiated not in court but at an administrative authority. The procedures at the authorities are free of charge and often cheaper than court procedures.

e) The Swedish Environmental Code also provides possibilities for groups to bring cases to court.  Individuals can form a group and thereby limit their costs in the court procedure. Such a standing for a group of individuals with individual claims are possible e.g. concerning claims for damages under the Code. 

f) The Swedish system do not require a party to be represented by a solicitor or any other kind of legal representative during the court procedure.  This also leads to possibilities to limit/reduce the costs for access to justice.


UNITED KINGDOM

	Answer 

	We believe that our court fees for bringing a case are reasonable, for example the fees for bringing a judicial review are currently:

· £30 to apply for permission; and 

· £180 to bring a substantive case in the Administrative Court of the High Court if permission is granted
The Government's overarching concern is to ensure access to justice. The Lord Chancellor has made clear his commitment to access to justice in the nine principles, which he outlined to Parliament on 19 November 1998. These include that:

· fees should not prevent access to justice;

· protection must be provided for litigants of modest means.

The Government's firm view is that while it is right that there should be access to the courts, there is no automatic right of free access to the courts.  Those who can afford to pay fees should be expected to do so.  It would not be appropriate for taxpayers to bear the full cost of civil proceedings when those who bring these proceedings can afford to pay.

People who are in receipt of certain specified state benefits are automatically exempted from court fees.  Others, who do not receive these benefits, may be able to have their court fees remitted in part or in full on grounds of hardship.

Public funding (formerly civil legal aid) is available for environmental cases and judicial review, subject to the statutory tests of the applicant’s means and merits of the case (as set out below), and where no alternative source of funding is available. This enables us to target resources on those who need them the most.
Means test: People receiving Income Support or income based Jobseeker’s Allowance and Guarantee State pension credit (under section 1(3)(a) of the State Pension Credit Act 2002), automatically qualify financially for funding. Otherwise, people can get ‘free’, or non-contributory, help, if they have a gross monthly income of less than £2,288, a monthly disposable income below £267 and disposable capital of £3,000 or less. If their monthly disposable income is between £267 and £707, or disposable capital between £3,000 and £8,000, they will be offered funding on the basis that they agree to pay contributions towards their legal costs. These figures apply from 7 April 2003.

Merits test: In addition to qualifying financially, an applicant must also show that the merits of the case justify the grant of public funding. The application is considered against criteria specific to the type of case; these criteria are set out in a document called the Funding Code.  Broadly speaking, the test is designed to measure, taking all the circumstances into account, whether a privately paying client of moderate means would be prepared to spend his or her own money on taking the case. The Commission must consider, for example, the prospects of success, any alternative sources of funding, and any other circumstances such as wider public interest or overwhelming importance to the applicant.  It will also consider the possible benefits of litigation and, where possible, compare them to the likely costs.

For Public Interest Cases the Legal Services Commission (LSC) has revised its guidance when looking at whether there is an alternative source of funding available for cases which have a significant wider public interest. The revised guidance recognises the fact that contributions to funding can only be considered where there exists an identifiable group from whom they can be collected. Further the more intangible the benefits, the less it may be reasonable for the LSC to expect a substantial contribution. Any contributions to funding should also be capped to an agreed level at the outset of the case, as it is recognised that it may be unrealistic to revert back to the funded clients for further contributions as cost increase, or the case goes to appeal.

Definition of wider public interest - this includes cases that raise novel and significant points of law; those whose resolution could bring benefits for a significant number of other people; or those challenging the actions of public bodies or alleging that public servants have abused their power.

	Suggestion for further work of the Task Force

	(General suggestion).
We would suggest a conference of Member States’ Justice Ministries to discuss:

1) Ways in which they are facilitating access to justice in environmental matters;

2) Any measures which still need to be taken in order to ratify the Aarhus Convention, and examples of existing best practice.


NGOs and Judiciary

Association of Environmental Law of CEE/NIS

	Answer

	(a) The “each-party-bears-own costs” rule (USA).  (b) Legislation providing “One-way” attorney fee awards (the government pays if it loses, but litigants don’t pay the government if they lose) (USA).  (c) Seed-money for public-interest cases from foundations.  (USA; in Australia, government funding is provided for NGO “environmental defenders offices.”)

	Suggestion for further work of the Task Force

	Do research on countries where (a) each party bears own costs only (USA, others?); (b) those with the normal rule, but where costs are not assessed if it is a losing but good-faith public-interest case (Australia, New Zealand, by court decision), and (c) those where as an exception to “(a),” the government must pay if it loses (USA’s Freedom of Information Act).  Also, consider seed-money for NGO law firms, as recommended by the May 2003 “L’viv Statement” of Justices of EECCA.  Also consider experiences in Latin America, Asia.


Coastwatch Ireland

	Answer

	Indirect: provision of an increasing number of administrative appeals procedures, each focus on a given field e.g. the Planning Appeals Board to review local authority planning decisions, the SAC Appeals Board to review boundary change requests for designated areas. Additionally the Ombudsman deals with issues regarding (in)action of  most official bodies.

Direct: free legal aid could in theory be available in cases where person(s) qualify financially and are personally affected by environmental damage. Would have to trawl for cases, as non spring to mind. Suspect only drastic cases need apply - like serious illness linked beyond doubt to a pollutant fingerprinted to a particular source. Individuals who wish to stop env. damage (rather than human health or material loss) would not qualify. 

	Suggestion for further work of the Task Force

	· Research and report on best practise where/how:

- free legal aid for individuals

- or env. NGOs, seeking env. law enforcement to prevent damage, rectify damage, or raise other points of serious concern like cumulative loss/damage. 
· Produce Aarhus good practise menu, where ‘ingredients’ of each approach are described, with reasons why deemed good and notes of caution. Governments, lawyers, NGOs and voters can then make informed menu choices.

· Explore possible ways of facilitating the introduction of national env. courts.  


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	(a) Free legal aid is available for citizens who lack economic resources to go to court and for non-governmental organisations that are recognised under Spanish legislation as of "public utility". Those willing to get it would request it from the correspondent Bar Association. 

(b) "Looser pays principle" is applied. Thus, the party -administration, defendant or accused - who does not get any positive decision on any of the claims made in the case will be ordered to pay the costs of the procedure. 

	Suggestion for further work of the Task Force

	(General suggestion)

It would be necessary to propose recommendations based on those systems that provide for removing financial barriers on access to justice. Recommendation such as:

- limiting the application of the "looser pays principle" bearing in mind those cases which purely seek enforcement of environmental law, environmental public interest cases.
- costs should be automatically covered by the one who infringed the environmental legislation. 

- free legal aid should cover all costs involved in an environmental public interest case, including experts' fees necessary for the case at stake. Besides, it should be possible to have a choice on the attorney, barrister, or solicitor. 


Focus Eco Centre, Romania

	Answer

	The administrative procedure`s costs in accessing justice is considerably low.

If issuing a lawsuit on civil procedure, claiming for reparation of damages, the costs should be considerably high according to the value of the pretentions. These costs are Court fees. There are no mechanisms for limiting or reducing costs, however, in certain but very rare, situations, with the approval of the local branch of the Ministry of Finance, the Court could manage the lawsuit without paying the fees. 

The main inconvenience of this procedure is that this is an exemption from the general rule and it’s not an easy  procedure and  there are no guarantees that your request will be approved.


Green Salvation, Kazakhstan

	Answer

	No.


Independent Institute of Environmental Concerns, Germany
	Answer

	It exists a list as a help for the judges, that gives recommendations about the values of the matter of dispute. It states for lawsuits for NGOs a general “value” of no less than 20.000 €. These values are used to determine the law charges and lawyer fees that depend from that value. For law suits against plan approval resolutions it recommends 100.000 €.


Svitlana Kravchenko, IUCN
	Answer

	In Ukraine in some categories of cases there is free of charge access to review procedure.

	Suggestion for further work of the Task Force

	To allow public interest organizations to have free of charge access to review procedure for all categories of cases.


Justice George Fryberg, Supreme Court of Queensland, Australia

	Answer

	(a) Statutory limits on adverse costs orders. (b) Recognition of fund-raising organisations.


	2. What are the main advantages and/or inconveniences of these mechanisms?


Government Representatives

BELGIUM

	Answer

	Not yet available.


ESTONIA

	Answer

	The system works quite well and so far there are no disadvantages.


FINLAND

	Answer

	In Finland, legal costs may generally be considered reasonable. All in all, the legal costs are irrelevant with regard to the use of appeals. The main rule of the Administrative Judicial Procedure Act, namely, that the parties pay the costs, has functioned in such a way that in actual practice no one has abstained from appealing notwithstanding the fact that his success may not be certain.

It has been considered important that there are no costs for initiating proceedings, since otherwise the supervision of legality might suffer, if in unclear cases, the one initiating proceedings would have to pay a handling fee as well as the legal costs of his adversary.


KYRGYZSTAN

	Answer

	Present time some work leads regarding awareness rising concerns access to justice among public.


LATVIA

	Answer

	(+) It is predicted that the new Administrative Procedural Law could be good possibility to control and review public authority activities against persons (including permits for polluting activities and other administrative acts in environmental matters. (-) lack of knowledge: as much depends on enforcement of new law, but that could be incommode by lack of knowledge concerning environmental legal issues in particular  new administrative judges’ knowledge concerning international and European environmental legislation, convention, recommendations etc.

(+) It is good for procedure efficiency and timeless that firstly a person should ask to revise public authority act or omission within public administration that usually is faster and free of charge procedure and many cases are solved in that level.

(-) Request to compensate, liquidate or reduce the consequences of the harm caused to the environment according to civil procedural law (as it is a case in Latvia) sometimes is hard to proceed due to burden of prove. It is resting on the parties in civil procedures. This problem is connected with other problematic issue: lack of “strict liability” principle regarding environmentally dangerous activities.


THE NETHERLANDS

	Answer

	Advantages: a limited use of subsidised lawyers is guaranteed. Inconveniences: Many people and organisations have to pay their lawyer themselves.


SWEDEN

	Answer

	The main advantages with the above-presented mechanisms are that they limit and reduce costs of the review procedures in the environmental field.


UNITED KINGDOM

	Answer  

	Public funding (formerly civil legal aid) is available for environmental cases and, as with all types of cases, is subject to the statutory tests of the applicant’s means and merits of the case.  This enables resources to be targeted towards those who need them most. No special provision is made for cases falling under the scope of the Convention, although there is special provision for cases found to have wider public interest.


NGOs and Judiciary 
Association of Environmental Law of CEE/NIS

	Answer

	The “each-party-bears-own costs” rule removes the main financial risk of losing; the one-way rule for public interest cases encourages some, but is only enough for partial funding.

	Suggestion for further work of the Task Force

	See answer to #1.


Coastwatch Ireland
	Answer

	There are significant advantages of providing alternatives which are faster, cost less, are less confrontational, are easier to understand in language for the citizen, but these are not available for all types of problems (see 4 below). If court is chosen as either no other route is available, or one case may solve many others, prep and running cost as well as potential cost in case the NGO or citizen looses are very serious concerns.

In Ireland env. NGOs do not qualify for free legal aid So must either have a well financed backer or seek out a committed and generous legal team who will do gratis work and unofficially make a ‘no foal no fee’ arrangement. Even then it still leaves NGOs doing their part of the case prep work gratis. Cases can take so long that it just wears you out. It should be remembered that reforms are not in everyone’s interest. Hurdles to court access can benefit those who gain a competitive advantage by non-compliance and those being ‘minded’ by officials who forget to implement laws – like monitoring the licenses they granted. This can be a strong incentive against improving access to courts or broad casting the existence of a law such as new EU law which needs to be transposed into national law. Example : a company which donated its hazardous list 1 substance washings to a river instead of exporting them as hazardous waste is estimated to have made huge profits until shut down by Coastwatch last year.



Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	(a) 

(+) Citizens and non-governmental organisations granted with free legal aid do not have to pay to get legal representation before the courts - attorney, barrister, solicitor- and generally, neither for experts to show evidences for the case. 

(-) The procedure to obtain the condition of public utility is lengthy and costly. 

(-) Citizens and NGOs granted with free legal aid are obliged to show evidence of not having enough means to go to court and that this situation continues for 3 years more after the decision is made.

(-) It is not possible to choose which professionals you want to work for your case. The Free Legal Aid Service assigns them. Sometimes those professionals are not aware of environmental law. 

(-) Not all costs are covered, i.e. bonds and some expert fees.

(b) 

(+) The order to pay costs can be a way to get a reimbursement for many of the costs made for the case. 

(-) However, when the administration is one of the parties the order to pay costs does not occur automatically. It depends on the decision of the court. Besides, the order is issued at the end of the process, once the decision is made. That is why it does not eliminate fully the obstacle of the costs. Very often the lack of funds means that some necessary legal actions are not taken, specially bearing in mind the long duration of the processes.  

(-) In cases of pollution, the order to pay costs to defendants or accused parties comes too late and it also depends on judges. Moreover, it only takes place when the decision includes all pronouncements made against defendants or accused parties.  


Green Salvation, Kazakhstan

	Answer

	No.


Independent Institute of Environmental Concerns, Germany 
	Answer

	First disadvantage: it has only the status of recommendation, courts/judges can decide every single case different, if they want. Second: from the point of view of the NGOs the values stated there are much too high, so from NGOs view it´s not serving as a mechanism to reduce costs.


Svitlana Kravchenko, IUCN
	Answer

	An inconvenience is that you must still demonstrated standing to sue.

	Suggestion for further work of the Task Force

	To have wide standing.


Justice George Fryberg, Supreme Court of Queensland, Australia

	Answer

	Occasional unfairness to innocent party.


	3. Is the polluter pays principle taken into account to reduce the costs of review procedures and/or to finance access to justice?


Government Representatives

BELGIUM

	Answer

	In Belgium - at least in the Flemish region - the “polluter pays” principle is not taken into account to reduce the costs of review procedures and/or to finance access to justice.

Under Belgian criminal law, polluters can be sentenced to forfeiture of gains. A special fund could be established, for example, that is wholly or partly financed with those gains and that could be used to help persons or organisations to go to court with regard to environmental matters.


CROATIA

	Answer

	The defendant (polluter) which loose a case due to the judgment of court has an obligation on compensation of damages and has  to pay expenses of the procedure due to the civil courts procedure.


ESTONIA

	Answer

	No.


FINLAND

	Answer

	The principle stating that the one giving the cause should pay would mainly be brought to bear in District Courts in cases of damages. The one causing the damage as respondent has to compensate the injured party for his legal costs, if he loses the case. The same holds good in criminal cases, where the person found guilty of the crime has to compensate the injured party for his legal costs.


KYRGYZSTAN

	Answer

	Polluter pays principle exists in Kyrgyzstan but they aren’t taken into account to reduce the costs of review procedures and/or to finance access to justice.


LATVIA

	Answer

	Notwithstanding that “polluter pays” principle is recognized as general environmental principle in the legal system of Latvia this principle is not used in direct way to reduce the costs. However, our system concerning Tax on Natural recourses should be noticed in connection with this issue. As that is one of possibility to finance access to justice in environmental matters or to give other input enforcing environmental legislation, including Aarhus Convention. This conclusion coming from the reason that polluters paid tax (for their polluting activities, usage of natural recourses as well for violation of environmental norms) is counted in state and municipalities budget and should be spend for environmental protection activities including state or NGO projects i.e. information campaign about environmental rights or duties.  


THE NETHERLANDS
	Answer

	This principle is not taken into account.


SWEDEN

	Answer

	No.


UNITED KINGDOM

	Answer

	This is a matter for judicial discretion.  The overriding objective of the Civil Procedure Rules is to deal with cases justly, and amongst other things to ensure (as far as practicable) that parties are on an equal footing.  The underlying principle in the majority of civil cases is that the 'losing' party pays the 'winning' party's reasonable costs.  A losing party therefore faces not only their own costs but their opponent's, and possible damages.  This provides a high level of disincentive to taking forward a weak or speculative case and ensures that the costs of the case is borne by the party which initiated the dispute (whether claimant or defendant).

It is in no one's interest to support weak cases, irrespective of the way in which they are funded.  That said, the court has a wide discretion in exercising its power to award costs and will have regard not only to the conduct of the parties but the importance of the matter to all the parties.  


NGOs and Judicary

Association of Environmental Law of CEE/NIS 

	Answer

	I think not.

	Suggestion for further work of the Task Force

	If this invocation of the principle means that public-interest NGO enforcement litigation would be funded by pollution fees and taxes, it is a good idea.


Coastwatch Ireland
	Answer

	The polluter generally does not pay for actual damage in cases where nature has been damaged. If a fine is imposed, it usually bears no relation to the damage and is seldom linked to remedial action/compensatory area or mitigation, which gets checked and approved. This is not a direct Aarhus concern but is one which should be addressed first or in tandem with considering the second problem of: The polluter is never made pay the individual or NGO, which took the environment case unless a personal damages claim was lodged with it and this has been addressed.

	Suggestion for further work of the Task Force

	· Mitigation and remedial action should become the norm. That is where financial reform would need to translate into direct visible improvement. 
· Design a system where those fined – eg environmental protection agency with clear cut neglect of duty -         contribute to a fund. The fund is to: 
· cover expenses of those who took the case and 

· feed back into free legal aid for new cases.


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	No.


Focus Eco Centre, Romania

	Answer

	No.


Green Salvation, Kazakhstan

	Answer

	No, the revenue from the emission fees goes to the overall budget, and according to the minister of environment’s statement only 19% of those is earmarked for environmental matters.


Independent Institute of Environmental Concerns, Germany 
	Answer

	No (but I don´t really understand the question).


	4. Which alternative modes of dispute resolution applicable to environmental matters 
are in place in your country?


Government Representatives

AUSTRIA

	Answer (also relevant to question 6 and 7)

	Originally being used as an instrument primarily in family law, mediation has become increasingly interesting for environmental law, as well.

Austrian public environmental law explicitly recognises environmental mediation: The Environmental Impact Assessment Act enables the public authority to interrupt the permitting procedure, if strong conflicts of interests arise between project proponents and other Parties and if the project proponent agrees to enter a mediation. The results of the mediation procedure can be taken into account by the public authority in its final decision (within legal possibilities). 

Some conclusions from two studies performed in Austria:
Environmental mediation is an interesting and potentially very useful instrument that should complement rather than replace existing participation and access to justice provisions; a pre-condition for mediation to function is that the parties involved dispose of comparable “powers”. 

Mediation can help in particular to address highly confrontational issues, and supports the development of a culture of dialogue and co-operation. Mediation should help to get away from positions and to uncover the interests behind positions.


BELGIUM

	Answer

	There is as yet no Alternative Dispute Resolution (ADR) relating to environmental matters in Belgium. 

However, ADR is gaining popularity and relates to numerous areas of social life. Non-legal mediation, for example, which aims at settling a dispute, might be used in environmental matters if the parties agree to resort to that solution.  

In Belgium, there is no mediation specifically geared to environmental matters. Therefore, the general systems establishing an ombudsman are applicable. Due to the federal structure of Belgium, at least 4 ombudsmen (one for the federal level, one for the Walloon Region, one for the Brussels Region and one for the Flemish Region) may deal with environmental cases in Belgium. Ombudspersons practice within their legal framework and there is no hierarchy or any administrative supervision. 


BULGARIA

	Answer

	There are not specific provisions in Bulgarian legislation on using of alternative modes of dispute resolution on environmental matters. New alternative modes of dispute resolution are being introduced in Bulgaria and they constitute a part of the Strategy of Ministry of Justice, for instance a new act on ombudsman is being adopted, that figure will become into power at the beginning of 2004. That means that legislative changes shall be undertaken in order to ensure their use on environmental cases.


CROATIA

	Answer

	We have a procedure before Administrative court, civil procedure and criminal proceedings. Pursuant to the General Administrative Procedure Act, the parties are entitled to file an appeal against the first instance decision with the Administrative Court of the Republic of Croatia. According to the standpoint of the Croatian Administrative Court, the interested public from the region where an intervention (project) is to be carried out, i.e. organizations engaged in the environmental protection, as well as groups of persons that may be holders of rights and obligations that are decided upon in the administrative proceeding from the environmental sector, are entitled to file a complaint in the procedures relating to the environmental impact assessment.

Pursuant to the Constitution and law, every person in the Republic of Croatia is entitled to file a complaint to the ombudsman because of the violation of a right governed by the body of laws from the environmental protection sector.

The rule of law principle is closely related to the principle of the protection of nature and the environment, and every legal and natural person is entitled to propose the initiation of the procedure for assessing the compliance of an environmental law with Constitution, as well as the assessment of other regulations’ compliance with the Constitution and the law. Furthermore, every natural and legal person can file a constitutional complaint with the Constitutional Court if it believes that its constitutional right to healthy life and healthy environment has been violated by a decision of judicial or administrative power or some other body.

The basis for regulating environmental protection and civil liability for environmental pollution and damage is Article 69 of the Constitution, by which the citizens’ right to a healthy environment is guaranteed. 

When the environment is endangered, any person, even those who are not directly endangered, may request that appropriate measures be undertaken, by which damage to the environment is prevented, i.e. the source of danger is eliminated, by filling an “ecological lawsuit”, pursuant to the Article 156 of the Law on Obligatory Relations (OG No.53/91, 73/91, 3/94, 7/96 I 112/99). The ecological lawsuit has the meaning so- called people’s lawsuit (actio popularis). Pursuant to the provisions of the Environmental Protection Act, responsibility exists for the damage caused to the environment pursuant to the objective liability principle.

The legal instrument for protection against emissions, and thereby for the environmental protection is actio negatoria, pursuant to the provisions of the Ownership Act  (OG No. 91/96, 73/00 and 114/01). Pursuant to the provisions of the Act on Execution (OG No. 57/96, 29/99 and 42/00), the plaintiff may request that the court impose an interim measure for the purpose of preventing harm of irreparable damage that could be caused by emissions.


ESTONIA

	Answer

	It is always possible to agree between the parties without the Court procedure if the parties of the dispute wish so. Also it is possible file a challenge proceeding according to the Administrative Procedure Act.


FINLAND

	Answer

	In Finland, the public may appeal the action of the authorities to the authorities supervising general legality, the Parliamentary Chancellor of Justice, of the Chancellor of Justice of the Council of State. Moreover, complaints against procedural errors in an authority may be lodged with the superior authority. General supervision of the legality of the local authorities rests with the municipal board and the Provincial Board.


KYRGYZSTAN

	Answer

	Leading the work regarding awareness rising concerns access to justice among public.


LATVIA

	Answer

	Prosecutor could be as alternative mode of dispute resolution applicable also to environmental matters. A person whose right or interests is violated or restricted by public authority act or omission as well by private person activities can submit a complain to the prosecutor in case of violation of law (including environmental). Prosecutor could indicate his findings to public authority and make suggestions or he could lodge a case in a court (in particular concerning environmental damage).

Latvia is considering the necessity and possibility to establish an Ombudsman institute. The special working group is established at State President Chancellery to assess this issue. 

Notwithstanding that we have institution with similar rights and activities as Ombudsman it is only concerning violation of human rights (Human Rights Office). However, it should be noticed that provision concerning quality of life and environmental protection is in the Constitution of Latvia in Chapter on Human rights (Art.115). due to this that is possible to submit a complain concerning violation of environmental law to the court as violation of human right in some cases. 

Notably is that we have also experience that Constitutional court of Latvia has made a judgment in connection with environmental issue as well in some points it assessed compliance of Latvia’s legislation with provisions of Aarhus Convention (on public participation) (2002-14-04).


THE NETHERLANDS

	Answer

	Mediation arbitration and compulsory advice and binding third party ruling.


SWEDEN

	Answer

	There are no alternative modes of dispute resolution applicable to environmental matters, if we do not count the possibility to agree on resolving a civil dispute by arbitration.


UNITED KINGDOM

	Answer 

	There are no mechanisms specific to environmental matters, but methods of ADR  is available  in all types of  cases.  The UK Government is a strong supporter of ADR and has introduced initiatives to encourage and promote its use in all civil disputes.

The Civil Procedure Rules, that were introduced in April 1999, impose a duty on the courts, for the first time, to actively encourage the use of ADR.  The overriding objective of the rules is to deal with cases expeditiously and fairly through active case management.  This will include, encouraging the use of ADR, fixing timetables, or otherwise controlling the progress of a case, and giving directions to ensure that the trial of a case proceeds quickly and efficiently.  The Rules also allow for proceedings to be stayed so that the parties can explore the use of ADR methods to settle their disputes.  This can be done either by application of one of the parties or one the court’s own motion.

The Rules also seek to influence the parties behaviour before court proceedings are issued, by the introduction of pre-action protocols.  Pre-action protocols try to engage parties who are in dispute to take all practical steps to try and resolve the matter as quickly as possible outside the court, including the use of alternative dispute resolution methods.  Failure to comply with the protocol may lead to costs sanctions being imposed if the case proceeds to trial.

The UK Government has further demonstrated its commitment to ADR by announcing the “ADR Pledge” in March 2001.  Under the terms of the Pledge all Government Departments and Agencies are committed to using ADR to settle their own disputes, in all suitable cases.  In leading by example in this way the Government hopes to promote and encourage the wider use of ADR.


NGOs and Judiciary

Association of Environmental Law of CEE/NIS 

	Answer

	Negotiation, but as a result of litigation, is common in citizen enforcement of pollution violations.

	Suggestion for further work of the Task Force

	If mediation is studied, the dis-advantages for NGOs must also be considered, which are financial.


Coastwatch Ireland

	Answer

	· Ombudsman: best invention ever!

· Appeal boards: Can be excellent if members have high standard, the board works in wise and transparent manner and is therefore trusted. Also needs to be accessible to all. 

Mediation is a fast growing consultant branch.


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	There are not. Few years ago there was an attempt to introduce such a mechanisms in a Spanish Autonomous Region - Pais Vasco.



Green Salvation, Kazakhstan

	Answer

	Appeal to the higher authority or the office of the state prosecutor.


Independent Institute of Environmental Concerns, Germany 
	Answer

	None. Sometimes a process of mediation is used, but that´s voluntarily and depends on the administration that´s in charge of the case. There´s no arbitral court or ombudsman.


Svitlana Kravchenko, IUCN 

	Answer

	Mediation is applicable.

	Suggestion for further work of the Task Force 

	To exchange experience of usage alternative modes.


Justice George Fryberg, Supreme Court of Queensland, Australia

	Answer

	(a) Negotiation. (b) Mediation.


	5. What are the main advantages and/or inconveniences of these alternative modes?


Government Representatives

AUSTRIA

	Answer (also relevant to question 6 and 7)

	Some quality elements of a mediation procedure; 

· a third, neutral, impartial (or “all-partial”) mediator, whose role it is to support negotiations and to facilitate solutions, but who does not dispose of a competence to make decisions

· the participants in the procedure decide the matter on their own responsibility and in a co-operative manner, and it is up to them to elaborate the solutions, not up to the mediator or a public authority

· decisions are taken by consensus and must not violate the rights of third persons

· information is collected and made available in understandable form to all participants

· participation is voluntary

· results are binding on the participants through a mediation agreement (or contract), which also foresees “monitoring mechanisms”

Mediation can be used in different phases of a procedure  - in principle the best result can be achieved when the mediation is initiated in a very early phase, where the potential to make an impact on the decision and to prevent escalation of conflicts is still very high.

Problem: are the results of the mediation binding, and if yes, on whom? Consequences for the public authority? The results of the mediation can be laid down in a mediation agreement or contract and thus be made binding on the participants who sign that contract. The public authority cannot be bound by those results, in particular when public interests are at stake, which the authority needs to defend (which might also be environmental interests). In practice, however, a high-quality and successful mediation will assure that public authorities take into account to the greatest extent possible the mediation results.

What is the link to access to justice, e.g. appeals procedures?

In some mediation procedures one element of the mediation agreement might be the renunciation of participants of their appeal rights in the ordinary administrative procedure (which of course does not apply to parties of the administrative procedure which are not participants in the mediation). Such renunciation is in the interest of the project proponents, but other participants in the procedure will consider such a step very carefully. The quality and content of the mediation agreement are crucial in that context. There are examples for agreements where participants renounced their appeal rights, but at the same time, the agreement clearly foresaw sanctions for the project proponent if agreed measures (e.g. emission reductions) were not taken.

More information can be found under:

www.partizipation.at


BELGIUM
	Answer


	In general, ADR offers some advantages over judicial procedures: flexibility, simplicity, confidentiality and cost. However, it must not be regarded as a substitute for a civil procedure (considered to be lengthier, etc..). Rather, it should be seen as an additional mode to the right of appeal to the judge.


BULGARIA

	Answer

	Advantages – speed and reducing the costs

Inconveniences – legal force of those decisions for the administration is not sufficient; doubt in their independence and authority.

Anyway, legislative changes are needed and anticipated.


ESTONIA

	Answer

	Disadvantage of the challenge proceeding is that it cannot be initiated against the institution which is supervised by the Government of the Republic.


FINLAND

	Answer

	An administrative complaint against error of action of authorities is often a good way of clarifying matters connected with the supervision of the authorities. This is a part of general administrative procedure but is quite informal. A decision on a complaint may correct a previous error in judgement and lead to the matter being taken up legally with the competent authority. In addition, the authorities supervising general legality may also apply for annulment of an illegal decision by means of an extraordinary appeal. Thus, a complaint may be a rapid and cheap procedure. On the other hand, since the appeal process is not strictly regulated, this may give the false impression that  a complain authority would be able immediately to correct an illegal decision. This does not fall within the competence of administrative authorities.


KYRYZSTAN

	Answer

	Unfortunately it is not enough for full realization of Convention.


THE NETHERLANDS

	Answer

	Disputes are resolved without intervention of a judge.


UNITED KINGDOM

	Answer 

	None specified.


NGOs and Judiciary

Association of Environmental Law of CEE/NIS 

	Answer

	Litigation is efficient for both judicial review of decisions of public authorities and private enforcement against enterprises.  Mediation is generally not.

	Suggestion for further work of the Task Force

	See answer to #4.


Coastwatch Ireland

	Answer

	Ombudsman: Wonderful invention especially for persistent public body mal practise. As Ombudsman’s reports are of great media interest, authorities try to minimise their profile in the report.

The office also attracts high calibre people, is free. But limited, as the Ombudsman cannot make an order, impose a fine or otherwise directly penalise a civil servant found wanting. 

Appeal Boards: There is a good range of these in Ireland with very different ways of member selection, working practise and powers. Main advantages are staff who can concentrate on one area and therefore become quite expert and build up decisions which in turn feed back to given law and implementation issues.  They also tend to be faster, cheaper and more accessible as the appellant can either speak directly or at least sit on the front bench with his expert. Again the appeals board is limited to certain type of cases. Not suitable for injunctions for example as boards are presently working. Other disadvantages vary with board. A politically appointed board, not under the remit of the Ombudsman and not covered by FoI regulations like the aquaculture license Appeals board, will be valued and trusted less than one which is transparent and makes decisions which the local community understands. 

Mediation: Too early to say, but as normally employed by the proponent of a project, it may get initial results due to negotiating /presenting skills of the mediator, but leaves NGOs and concerned public uneasy about actual implementation of promises and compromise entered. 

	Suggestion for further work of the Task Force

	· A review of best practise appeals boards should be undertaken with view to 

· setting min. standards which Appeals boards nationally can get accredited to.

· setting up such a board at EU level, or European level as novel way of overcoming some of the key weaknesses of  the EC complaint procedure which occasionally leads to the EC taking court cases. 


Green Salvation, Kazakhstan

	Answer

	The results (effects) are very insignificant.


Svitlana Kravchenko, IUCN 

	Answer

	Saves time, money and relationship/lack of understanding by the parties.


Justice George Fryberg, Supreme Court of Queensland, Australia
	Answer

	(a) Cheaper. (b) The parties are more committed to the solution.


	6. Which (if any) mechanisms for reducing or limiting costs of review procedures and financing access to justice and or alternative modes of dispute resolution in environmental matters are currently considered by your country?


Government Representatives

BELGIUM

	Answer

	At present time, there is no project to consider an ADR mechanism in environmental matters in Belgium. At the judicial level, some actions have been undertaken in the area of alternative dispute resolution. For example, a judicial conciliation pilot project has been running at the Antwerp court of appeal since 1 January 2003. This project is modelled on a similar system applicable in Canada. In addition to the appellate court, the Antwerp labour court, the tribunal of first instance, the labour tribunal and the commercial court offer the parties involved the opportunity to submit their dispute to a judge-conciliator. The aim of judicial conciliation is to enable the disputing parties to negotiate mutually satisfactory solutions to their dispute through the conciliation of a judge.

As a matter of fact, matters under the jurisdiction of these courts and tribunals may be submitted to the judge-conciliator if the parties so wish.


BULGARIA
	Answer

	The mechanisms for limiting or reducing costs of review procedures and financing access to justice is not within the scope of our competences. They can be undertaken by the Ministry of Justice and Higher Judicial council and introduced in the budget of Judicial system.


ESTONIA

	Answer

	The challenge proceeding is free.


FINLAND

	Answer

	At present no such legal revision is being prepared which would deal with the compensation of costs. The whole legal aid system was revised in 2002, and nothing justifying further amendments has so far been observed.


KYRGYZSTAN
	Answer

	There are no any mechanisms in Kyrgyzstan.


LATVIA

	Answer

	1. Legal aid system (that is why we need very much information about good practices concerning this issue in other countries);

2. Ombudsman system or some other mediation form. 

Establishment of so called Environmental Law Clinic or Env.Legal Consolation center at University of Latvia.


THE NETHERLANDS

	Answer

	None.


SWEDEN

	Answer

	We are currently not considering any new mechanisms or modes.


UNITED KINGDOM

	Answer

	No new mechanisms currently under consideration.


NGOs and Judiciary

Association of Environmental Law of CEE/NIS 

	Answer

	I am not aware of any additional mechanisms being considered at present.

	Suggestions for further work of the Task Force

	See answer to #1.


Coastwatch Ireland

	Answer

	Trends in the last three years have gone in the opposite direction in the planning field. Government is increasing user cost for access to appeals and making it more difficult to appeal. A new law just going through will pull certain large projects outside the normal appeals process to fast track them. The Irish planning appeals board (ABP) reviews planning decisions by local authorities. Anyone could seek an appeal within a month of the decision being made giving reasons and a small fee. The ABP inspectors report was made publicly available and the Board is considered highly by most people. New regulations produced by government changed access. Now you need to first object to the initial planning application within a month of its publication and your comment must have been accompanied by a 20 € fee to the local authority. You are then eligible to appeal to ABP, but must pay a significant fee An oral hearing will incur considerable extra cost to bring expert witnesses etc. Costs are not redeemable even if ABP upholds your appeal and you have highlighted serious flaws in decision making or prevented irreversible environmental damage.

	Suggestion for further work of the Task Force

	Establish an Aarhus reasoned opinion as to correctness of making members of the public pay costs if their appeal is upheld and through their diligence environmental damage was prevented.


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	None.


Green Salvation, Kazakhstan

	Answer

	Our organization is currently considering possibilities to regulate access to justice in legislation.


Independent Institute of Environmental Concerns, Germany 
	Answer

	As they were trying to establish an Environmental Code, it was also planned to include a limit of value of dispute for NGO law suits of 20.000 € (to limit costs of the NGOs). The Code failed to pass. Now they are considering it again, while noveling.


Svitlana Kravchenko, IUCN 

	Answer

	Nothing planned that I know of.

	Suggestions for further work of the Task Force

	Recommend Parties of the Convention to introduce free access to review procedure for public interest organizations.


Justice George Fryberg, Supreme Court of Queensland, Australia

	Answer

	None.


	7. What is the focus of the discussion regarding the putting into place of such mechanisms/modes of dispute resolution?


Government Representatives

BELGIUM

	Answer

	Not available for what concerns environmental matters.


BULGARIA

	Answer

	Legislative changes.



ESTONIA

	Answer

	Currently there is no discussion on this issue.


FINLAND

	Answer

	In general, efforts have been made to speed up appeal procedures in connection with major projects of community interest and bearing on land use.


UNITED KINGDOM

	Answer 

	Discussion limited at present.


NGOs and Judiciary 

Association of Environmental Law of CEE/NIS 

	Answer

	No discussion.  See answer to #6.

	Suggestion for further work of the Task Force

	See answer to #1.


Coastwatch Ireland

	Answer

	Mediation is present mode (see above) 

Our Coastwatch focus is on:

1. dealing with key flaws in otherwise good appeals mechanisms – e.g. Natura 2000 site boundaries can only be appealed by land owners or those with material rights. NGOs have no access.

2. putting in place non court mechanisms where they are totally lacking such as dredging and dumping permits which are granted by the Dept of the Marine without environmental impact statements and no stakeholder participation ( you have a right to comment for 28 days after publication of application, but no right of appeal)

3. The EU Water Framework Directive, provides for facilitating public participation. The meaning and application of this is being discussed (in a government working group where despite of repeated requests so far no NGO has even been allowed observer status). 


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	No discussion at all.


Green Salvation, Kazakhstan

	Answer

	Procedures for access to justice and possibilities to fund it are being discusses.

	Suggestion for further work of the Task Force

	Is currently being discussed within the organization.


Independent Institute of Environmental Concerns, Germany 
	Answer

	I don´t know.


Svitlana Kravchenko, IUCN 

	Answer

	No discussion at government level.  Others consider how to convince parties of the  dispute to use modes of dispute resolution; how to train mediators                                                                                                   

	Suggestion for further work of the Task Force

	Create guidelines on usage of mechanisms of dispute resolutions



Justice George Fryberg, Supreme Court of Queensland, Australia
	Answer

	Fairness.


	B. OTHER BARRIERS TO ACCESS TO JUSTICE (e.g. lack off or insufficient access to information on review procedures; lack of or insufficient legal aid):
1. Which other barriers to access to justice than financial barriers are hampering access to justice in your country?


Government Representatives

BELGIUM

	Answer

	· The lengthy procedure before the Council of State discourages those who require an early settlement, for example in case there is an urgent threat of irreversible damage to the environment.

· The weak enforcement of judgements.

In addition to the financial barrier (which is compensated for by the system of legal aid and advocacy assistance), there are other obstacles that may discourage litigants to start court proceedings, such as lengthy procedures, time delays, the complexity of the legislation and of the environmental regulations, rising lawyer fees, etc..


BULGARIA

	Answer

	Insufficient legal aid on environmental matters. Review and assessment of the efficiency of the legislation related to providing free legal aid on civil and criminal cases, including the Bar Act, the Civil and the Criminal Procedure Codes and the Judicial System Act is needed.

Establishment of a National Legal Aid Office coordinating and providing legal aid throughout the country is included in the Strategy of Ministry of Justice.


CROATIA

	Answer

	The judicial proceeding in our country usually is long lasting. The reform of the administration of justice is in underway.


ESTONIA

	Answer

	The main barrier may be the lack of information. Another obstacle may be the high work load of some Administrative Courts which makes the deadlines of the procedures very long.


FINLAND

	Answer

	Environmental organisations have not actively applied for aid towards legal costs. Information on the possibility of such aid has not been sufficient. There have also been false conceptions of the possible costs in connection with appeals. There are environmental decisions where persons are mentioned by name, and this makes it difficult to publish these decisions in electronic form, for instance over the Internet. In such cases the decisions are not kept available for public inspection nor actively disseminated. It should be stated that praxes vary between authorities.


KYRGYZSTAN
	Answer

	Lack of financial support from Government.


LATVIA
	Answer

	As higher understanding and competencies in environmental matters is for person who decides a case in connection with environment as harder a bad decision for environment could be taken. 

Secondly, the public is not well informed about possibilities to act against unlawful activities or rather more against unlawful omission, although that kind of information is published by state and information is available to public. Here is a space inter alia for NGO activities as they are from one side better instrument for public authorities to work with if public authority needs to give information to public or invite to participate (concrete addressee). From the other side they could work more with public to make them more informed, more involved etc. However, a lack of knowledge and consequently insufficient awareness we would like to put in the first place as barriers to access to justice.  


THE NETHERLANDS

	Answer

	Accessibility of information. Capacities for giving a first advise on a problem.


UNITED KINGDOM

	Answer 

	Difficulty for individuals, specifically low-income households or groups, in finding visible sources of information on their specific grievance (research: Capacity Global).

Other findings emerging as part of research programme, but not yet officially recognised.


NGOs and Judiciary

Association of Environmental Law of CEE/NIS 

	Answer

	(a) Insufficient number of public-interest environmental lawyers (although there are about 500 - 600 in USA).  This is, of course, at root a financial issue, for many more would like to do this work. (b) Sometimes the showing needed for an injunction is a problem.


Coastwatch Ireland

	Answer

	Lack of information is most serious problem. The field has grown so rapidly and most lawyers only occasionally come across a case. In schools you learn to cook, but not where to find or understand the peculiar language of env. law. Only select laws are translated into layman’s language – like litter law.

Linked to above is lack of understanding. Our NGO has twice been at high court doors re golf links course developments which appeared from our evidence to be in clear breach of EU and national law? We did not. More than 2/3 of Irish judges play golf. Two are known to have a direct interest and knowledge of the natural environment in Ireland What empathy am I going to get from a judge who has never consciously seen or marvelled at the grey dune richness and beauty, if in his perception a dune is nothing but an empty cup, until filled by a links course or other useful purpose?

	Suggestion for further work of the Task Force

	More teaching training on env. law. Judge training to get actual balanced understanding of those environmental issues where past experience is likely to have caused one sided perceptions. (Outline of such a course available).


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	1- Lack of information for the public affected by environmental conflicts on what are the options to access to justice. This is also the case for many practitioners. 

2- Standing is not always granted for administrative and civil procedures. In Spain we lack the recognition of a general "actio popularis", that is to say, for all types of environmental cases. 

3- Excessive bonds are requested when in an administrative, civil or criminal procedure an injunction is requested for stopping activities causing environmental pollution.

4- Excessive costs for providing evidence of pollution caused. 

5- Lack of experts and means for judges to deal with environmental cases. This is specially a problem regarding the need to pay experts to provide evidences or assessment of evidences. One shocking example is to mention that the Court of Corcubion, responsible for the investigation of the Prestige Case, does not have enough means to provide parties with photocopies of the file.  

6- Lack of appropriate training of judges and prosecutors. 

7- Difficulties to obtain any injunction relieves against an administrative decision that authorises a project. 

8- Difficulties to apply provisions on administrative liability to environmental issues. 

9- Excessive length of the procedures. For instance, in Spain it can take more than 7 years to get a final decision on a case related to environmental information.


Focus Eco Centre, Romania

	Answer

	However in the last year the legal base of access to information had been improved. There is a specific law on access to information-the implementation of this act might be better, first of all the active access to information. As a practician I think that the procedure of the so called injunctive relieves in the administrative and civil procedures relating to environmental matters   might be better provided by law. It would considerably help and simplify the procedure and judgement of environmental cases. Another issue should be the question of standing; the Romanian administrative law provides that one who is issuing a lawsuit  has to  prove that one of his legally recognised rights was violated  by the administrative act. The Convention speaks about proving an interest. The difference is obvious


Green Salvation, Kazakhstan

	Answer

	There if very little experience with citizens’and NGOs’ access to justice. The judiciary lacks litigation experience on these issues too. 

The legislation does not regulate access to justice for the public concerned in cases of violation of environmental laws; the types of violations of environmental law are not listed; civil code and environmental laws are inconsistent; a regulation on estimation of damages caused by violation of environmental legislation is needed. There are no economic incentives for NGOs’access to justice, and this problem is particularly significant because of the overall lack of funding for NGOs. The experience of Consumer rights NGOs shows that economic incentives allows to raise funds for litigation and reduce dependence on donors.

	Suggestion for further work of the Task Force

	Is currently being discussed within the organization.


Independent Institute of Environmental Concerns, Germany
	Answer

	For citizens: lack of information, generally it´s not possible for a single person to manage a law suit without help of a people organisation or NGO. Single persons can only reprehend harm of their personal rights, so they can´t fight for the environment at full volume (they can use arguments about noise stress, but they can´t argue about the image of the landscape-scenery or the threat of endangered species – not their own rights). So, only NGOs can fight for that issues. But: the barrier to get admissibility of the suit (that the suit is accepted by the court to be discussed) is very high: a lot of times NGOs don´t get through, so that the courts don´t even start to discuss the content of the suit. A second barrier is the point that NGOs are only allowed to reprehend harms of nature-protection laws, not generally environmental laws. So, harms of laws about immissions, traffic or waste generally can´t be prosecuted.


Svitlana Kravchenko, IUCN 

	Answer

	Lack of public interest lawyers and financial support for their organization; judges limited understanding; insufficient legal aid.

	Suggestions for further work of the Task Force

	Provide financial support for public interest  lawyers/ organizations.



Justice George Fryberg, Supreme Court of Queensland, Australia

	Answer

	Statutory prohibition on objector action in cases of state-sponsored development.


	2. Should these other barriers be considered by the Task Force? If so, how?


Government Representatives 

ESTONIA

	Answer

	No, because they can be solved by internal resources.


FINLAND

	Answer

	The aim is to improve public dissemination of decisions by making them electronically available. The issue is being studied by the environmental authorities.


KYRGYZSTAN

	Answer

	Promotion of awareness rising among high level Government stuff.


THE NETHERLANDS

	Suggestions for further work of the Task Force

	By exploring the possibilities to improve instruments for collecting information.


UNITED KINGDOM

	Suggestions for further work of the Task Force 

	We would suggest a conference of Member States’ Justice Ministries to discuss: 

1) Ways in which they are facilitating access to justice in environmental matters; 

2) Any measures which still need to be taken in order to ratify the Aarhus Convention, and examples of existing best practice.


NGOs and Judiciary


Association of Environmental Law of CEE/NIS 

	Suggestion for further work of the Task Force

	Difficulty of injunctive relief in Europe should be considered.


Coastwatch Ireland

	Answer

	In some cases major employers or authorities have so much power that ‘the people’ cannot afford to speak against them. More than 50% of approaches to Coastwatch Ireland for court action comes from individuals or families who fear speaking up will have personal implications and often with good reason. We can only deal with a fraction of requests as we do not have the resources to even reach and gather enough field data for many.  In some instances we are ineligible to take the appeal as not affected, in others we prepare and then cannot go to court as the individuals fear being identified if we give enough detail. A court case against a port company last year took enormous lengths to keep the identity of locals secure. 

	Suggestion for further work of the Task Force

	From speaking to Coastwatchers in other countries this is a wide spread problem and important to be addressed by the Task force.


Ecologistas en Accion - Region Murciana (Spain)/European ECO Forum (comments relate to Spain)
	Answer

	Yes, by listing them, defining their effects and proposing recommendations or examples on how to overcome them.

	Suggestion for further work of the Task Force

	The Task Force should aim to identify and propose recommendations also to overcome these other barriers. Recommendations such as:

- Removal of bonds that are set without bearing in mind the costs involved for the environment, bonds that only take into account the costs involved for the company affected by the injunction. 

- Bonds should be avoid in environmental public interest cases

- the burden of the proof on cases of environmental damage should be placed on the polluter

- possibilities to use evidences collected at the administrative investigation as evidences before the court

- Introduction of the figure of the "amicus curiae" 
- Capacity building for judiciary and actors involved. 

- creation of a fund assigned to the courts to cover the costs of experts who help in getting environmental evidences or providing assessment on evidences presented in environmental cases.

- Providing support for advocate centres that bring environmental cases before the courts representing citizens and NGOs.


Green Salvation, Kazakhstan

	Answer

	These issues should be continuously discussed as implementation of the 3rd pillar of the Convention depends on them.


Independent Institute of Environmental Concerns, Germany 
	Answer

	It would be very helpful for NGO-work (and for officials, too) to get more information about the systems in other countries, what do they have and how it works, to know what´s possible and to improve our system (like giving out a collection of best-practice of the countries)


Svitlana Kravchenko, IUCN 

	Suggestion for further work of the Task Force

	Yes.  See L’viv Judges Statement, 2003, which endorsed this.


Justice George Fryberg, Supreme Court of Queensland, Australia

	Answer

	Yes – review national legislation.


ANNEX 

Swedish Environmental code

The Code can be found at Internet at: http://www.miljo.regeringen.se/pressinfo/pdf/ds2000_61.pdf
Chapter 25. Litigation costs and similar costs

Litigation costs in the courts etc.

Section 1 The provisions of the Code of Judicial Procedure relating to litigation costs shall not be applicable to cases relating to environmentally hazardous activities.

Section 2 In application cases relating to water operations, with the exception of those mentioned in the second paragraph, and cases referred to in chapter 21, section 1 second paragraph, applicants shall be liable for their own and the opposite parties’ costs in environmental courts. In cases relating to the establishment of associations for land drainage, irrigation or water regulation, applicants shall not be liable for the costs incurred by the members of the association in a county administrative board or an environmental court. Organizations referred to in chapter 16, section 13 shall not be entitled to compensation for, or obliged to pay, litigation costs.

In cases referred to in the first sentence of the first paragraph which have resulted in an appeal, applicants shall be liable for their own costs in higher courts and for the costs incurred by the opposite parties as a result of the applicant’s appeal.

Section 3 In cases involving the withdrawal of a permit, prohibition of further activity or a review referred to in chapter 24, sections 3 to 6 or chapter 7, section 15 of the Act (1998:812)

Containing Special Provisions concerning Water Operations, the

Swedish Environmental Protection Agency, the Legal, Financial and Administrative Services Agency, the county administrative board and the permit holder shall be liable for their costs in the environmental court. In cases referred to in chapter 24, section 5 relating to reviews of permits for the purpose of safeguarding public interests, the authority which requested the review shall also be liable for the costs incurred in the environmental court by opposite parties other than the permit holder. However, this shall not apply to permit reviews referred to in chapter 24, section 5 first paragraph point 11. Nevertheless, in cases arising out of chapter 24, section 5 first paragraph, point 10, concerning reviews for the purpose of improving the safety of a structure, the permit holder shall be liable for the aforementioned costs and not the Swedish Environmental Protection Agency, the Legal, Financial and

Administrative Services Agency or the county administrative board.

Section 4 In cases relating to reviews on account of a change of circumstances in associations referred to in chapter 7, section 17 of the Act (1998:812) Containing Special Provisions concerning

Water Operations as regards membership or allocation of costs, or in chapter 7, section 18 of that Act, each party shall bear his own costs.

Section 5 The provisions of sections 2 to 4 shall not apply where they conflict with the provisions of chapter 18, section 6 or 8 of the Code of Judicial Procedure.

As regards specific matters in permit application cases relating to water operations each party may, to the extent reasonable, be ordered to bear his own costs, or the losing party may be ordered to pay the costs of the other parties.

Section 6 If, in a case arising out of chapter 31, section 13, an action brought by the owner of the property or any holder of special rights thereto for compensation or compulsory purchase is dismissed, the environmental court may, where the party who brought the action had reasonable cause to have his case tried by the court, rule that the opposite party shall pay the litigation costs of the owner of the property or any holder of special rights thereto or that each party shall be liable for his own costs.

Section 7 In cases relating to water operations the applicant may be required to pay the opposite parties’ litigation costs even where the court has not delivered a final decision on their suit. The compensation shall include interest pursuant to section 6 of the

Interest Act (1975:635) from the date of the decision until final payment is made.

Section 8 In application cases the applicant shall pay the environmental court’s costs in respect of:

1. notices;

2. keepers of files;
3. experts summoned by the court; and

4. premises where meetings are held.

The first paragraph shall also apply to application cases referred to in chapter 7, section 2 of the Act (1998:812) Containing Special Provisions concerning Water Operations. In that case, the provisions of the first paragraph relating to the applicant shall be applicable to the claimant instead.

The provisions of the first and second paragraph relating to the applicant or the claimant shall in higher courts apply to the appellant.

Where the court so requires, an advance shall be payable on the compensation.

Section 9 The provisions relating to costs in compulsory purchase cases shall be applicable to litigation costs in cases referred to in chapter 32, section 11 and in chapter 31, section 10.

However, where a demand for compulsory purchase is dismissed, the provisions of the Code of Judicial Procedure relating to litigation costs shall be applicable.

If an action for an injunction against environmentally hazardous activities or for an injunction upon the party pursuing such activities to take the precautions referred to in chapter 21, section 4 is dismissed because the defendant has, after the action was brought, applied for and been granted a permit pursuant to this

Code, the court shall, depending on the circumstances, rule that each party shall bear his own litigation costs or that one of them shall be paid full or reduced compensation.

Other costs

Section 10 Where a permit is granted for land drainage in cases referred to in chapter 7, section 19 of the Act (1998:812)

Containing Special Provisions concerning Water Operations, the applicant’s costs shall, to the extent reasonable, be shared between the participants in the land drainage project. If a permit for land drainage is not granted, the applicant shall pay the costs incurred unless, due to special circumstances, the liability for payment is shared between all or some of the parties. Where a permit for land drainage is not granted in an action brought pursuant to chapter 7, section 20 of the above Act following a decision in connection with reallotment, the costs shall be deemed to be service charges for the reallotment.

Section 11 In matters dealt with by the Government that relate to the harnessing of waterfalls pursuant to chapter 2, section

9 of the Act (1998:812) Containing Special Provisions concerning

Water Operations the applicant shall be liable for all costs.

In matters relating to the allocation of compensation that are referred to a county administrative board, the party who is liable for compensation shall be liable for all costs.

The first and second paragraph shall not apply where they conflict with the provisions of chapter 18, section 6 or 8 of the Code of Judicial Procedure.

Matters relating to compensation mentioned in this section shall be examined by the environmental court.
� The answers applies to the United States and some other countries in the world.
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