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1
Introduction

1.1 Background and aim of the article

The concerns of environmental justice in general involve more than the substantive content of environmental law. Furthermore, institutional and procedural aspects of decision-making are particularly instrumental in promoting a fair distribution of goods and burdens - thus making it possible for those concerned to influence such decision-making. This is true in any social context, but perhaps even more so in the environmental field, which is characterised by a strong imbalance of power between actors. 

In the environmental procedure, private persons, neighbours and others, can find themselves in the position of challenging large companies (often multinational) and public enterprises. On the one side large organisations with vast resources and all kinds of technical, economic and legal expertise, as well as considerable experience in such things as permit-procedures, appeal cases and trials for damages, are ranged against the other side, made up of one-shot litigants with no such financial resources, and often with little or no access to legal or scientific advice. Despite increased involvement in litigation on the part of non-governmental organisations (NGOs) over the past few decades, the picture has not changed. Essentially, the work of such organisations is based upon voluntary effort.

One would expect that the necessary alignment to reduce such imbalances in environmental procedures would be seen by all as a matter of course, something of fundamental value in any democratic society. However, as evidenced by the continuing debate on the implementation of the Aarhus Convention
 – which expresses basic standards on information, public participation in decision-making and access to justice in environmental matters – a more complex picture emerges. In a way, Aarhus-related ideas are in collision with the traditions of strong society in Western Europe and the belief in public authorities as being the sole defenders of environmental interests. Concerned individuals and NGOs are sometimes viewed as “outsiders” with no particular right to participate in decision-making procedures. 

The aim of this article is to accentuate certain aspects of “access to justice”. To some extent, this discussion concerns the role of the court in relation to the environmental area. This topic has generated considerable interest over the past decade, and in some countries, such as the United Kingdom, strong arguments have emerged in favour of establishing specialised tribunals or “environmental courts”. Today, Sweden is the only country in Western Europe where such courts exist, at least from an organisational viewpoint. 

Accordingly, this discussion will begin with a brief description of the main features of the Swedish system. This will then be taken as the starting-point with which to reflect upon certain procedural aspects in relation to public participation and access to justice in the environmental area. Of course, one is only too well aware that first and foremost the cardinal issues relate to such things as money; court fees, costs for lawyers and technicians, bonds etc. But for the moment, the pecuniary aspects of access to justice will be set aside. My intention is merely to initiate a discussion on other procedural issues that are vital when considering the possibilities of “third party interests” having their say in environmental decision-making. In doing so, the presumption is that a broad consideration of issues, at an early stage of decision-making, where all actors are able to have their say and all interests can be invoked, is crucial to bringing about environmental justice. When applying this presumption on environmental cases – where both the legislation and the technical and natural scientific issues can be extremely complicated – it becomes evident that special demands must be made on the procedure. It must be transparent and easily intelligible to ordinary citizens. Attention must be paid to the imbalance between the parties. For example, the deciding body should have a duty to investigate the particulars of the case and the weaker parties should be able to benefit from legal and technical aid. The system must also be effective. In this respect, it is crucial that decisions are easy exigible and enforcement is accessible to all. Actors of the environmental procedure, broadly defined as operators, public concerned, stakeholders, NGOs and ad hoc groups, must be treated equally. This is important in the decision-making, but also when it comes to appeal. To my understanding, it is also crucial for effective access to justice that appeals have suspensory effect and that the appellate body can replace the challenged decision with a new and better one. These views will be expounded in the article. 
2 Environmental law and institutions of Sweden

2.1 The 1999 Environmental Code

Since 1999, Sweden has had a “universally” applicable Environmental Code,
 which replaced some 15 older pieces of legislation, and harmonised the general rules and principles in this field. In addition this legislation also introduced new concepts, principles, and procedures. Some parts of the Code apply to all activities and measures, whereas others concern only special areas. The main core is administrative law, that is, rules that express the demands that environmental authorities can make upon persons intending to undertake any activity or measure that entails a risk for man or the environment. The Code, however, also contains some private law elements, such as provisions concerning compensation for damages and injunctions based upon neighbourhood law. 
Both the objectives and scope of the Environmental Code are extensive. Its aim is to protect human health and the environment against damage or nuisance, to protect and conserve valuable natural and cultural environments, and to secure good management of natural resources and waste. The Code applies to all human activities that might harm the environment and it is, in principle, immaterial as to whether it is a question of commercial or private operations or measures. However, certain activities, such as infrastructure installations, are also regulated in special pieces of legislation.

The Environmental Code sets out well-established environmental principles, such as the precautionary principle, the polluter pays principle, the principle of best available technologies, and the substitution principle. However, these rules only apply to the extent that the demands made by them cannot be regarded as being unreasonable. This is decided by balancing different interests, mainly the benefit and cost of the measures required. The general parts of the Code also contain provisions providing for environmental quality norms as well as environmental impact assessments. Certain listed industrial undertakings, quarries and other environmentally hazardous activities are subjected to permit or notification requirements. The Code also contains provisions for the protection of nature, flora and fauna. Obviously, vital parts of the Code reflect European Community environmental law.

On supervision and sanctions, the Code reflects traditional public law enforcement. The main instrument of enforcing environmental law in Sweden is that of administrative orders that can be combined with administrative fines (astreinte
). Other sanctions of the Code are sanction fees and criminal penalties.

2.2 The institutions for decision-making 

The reform following the introduction of the Environmental Code also brought a new system for permits and appeals. Environmental courts replaced the National Licensing Board, the water courts and the administrative courts.
 The court system of today involves five regional environmental courts sitting as courts of first instance.
 The Environmental Court of Appeal is the court of second instance and the last and final instance in the line of appeal is the Supreme Court.

In relation to administrative authorities with special responsibility for the environment, the municipalities
 and the Local Environmental Boards (LEB) act as supervisory authorities. Formally speaking, the LEB are political bodies entrusted with the task of applying environmental law, and acting independently from the government and the central agencies. Thus, no state agency can instruct them on how to apply the law against individual subjects, but their decisions can be appealed.  The County Administrative Board
 (CAB) is responsible for “green” issues and supervision concerning water-related activities and IPPC activities. A special body within the CAB – the Regional Licensing Board – issues permits for environmentally hazardous activities and landfills. CABs also issue permits for waste transpor​tation and disposals, chemical activities and more. Unlike the municipalities, CABs are part of the governmental powers. However, as with the municipalities, they cannot be ordered in an individual case concerning the exercise of authority. 

Installations and activities involving a substantial environmental impact must obtain a permit from the Environmental Court. The same goes for all kinds of water operations. In such cases, the Environmental Court is effectively a court of first instance for the purposes of permit applications. The Environmental Court also has jurisdiction in cases concerning damages and injunctions against hazardous activities, as well as appeals in cases relating sanction fees.

The Environmental Court consists of one professional judge, one environmental technician and two expert members. Industry and central public authorities nominate the last two. The underlying philosophy is that experts will contribute with their experience of municipal or industrial operations or public environment supervision. The Environmental Court of Appeal comprises three professional judges and one technician. Here, too, all members of the courts have equal votes. The Supreme Court has no technicians.

2.3 The line of appeal

The Swedish route for appeals in cases concerning the environment is always the same and quite simple: Local Environmental Board → County Administrative Board → Environmental Court → Environmental Court of Appeal → Supreme Court. If appealed, all environmental decisions follow this route, although the starting-point and terminus differ. “Administrative” cases, starting with a decision by an authority may be brought to the Environmental Court, and finally to the Environmental Court of Appeal. Cases starting in the Environmental Court can be appealed to the Environmental Court of Appeal and the Supreme Court.
 Thus, from an organisational point of view, Sweden has a court system for environmental appeals. However, looking at the procedures, examination, and scope of decision-making in appeal cases, it is more true to say that the environmental courts work within the system of administrative procedure.

On appeal, the actors are the usual ones in environmental cases. On the one side, resides the applicant for a permit or the addressee of an administrative decision. On the other, there are the third party interests of both individual and public nature. The former are neighbours and other individuals “concerned” by the decision. In Sweden, the central authorities traditionally represent the public interest. On the environmental scene, the Environmental Agency, of course, plays a leading role. To some extent, the Agency can challenge environmental decisions by municipal authorities as well as the lower levels of the administration. 

With the Environmental Code came the potential for certain non-governmental organisations to appeal decisions in environmental cases. However, the requirements for “standing” are strict: 2 000 members, activity in Sweden for three years and applicable to only certain kinds of non-profit associations. In practice, only one or two organisations can meet those requirements and neither Greenpeace nor WWF is one of them.

 The most positive effect of the introduction of the Environmental Code is that almost all environmental issues are decided “in one line”. All types of cases are ultimately dealt with by the same environmental courts: permits, supervisory decisions, all kinds of charges, enforcement (astreinte and sanction fees), cost recovery and damages. The uniformity of case law in the Swedish system is also streng​thened by the role of the Environmental Court of Appeal. In practice, judgements of this court have a great and expedient impact.
 Almost 80 per cent of all cases are “administrative” and cannot proceed further. The Environmental Court of Appeal is also quite willing to grant leave of appeal, while the opposite applies for the Supreme Court. Whereas the former opens the door to almost 25 per cent of appeal cases (out of 300 per year),
 in contrast the Supreme Court grants leave in perhaps five or six cases a year. 

The most acknowledged disadvantage of the court system is its increasing formality in procedure. Courts are not as service-oriented as administrative authorities. Another negative observation is that the environmental courts have had difficulty in adapting both to the new environmental principles set out and the notions reflected in the Environmental Code. In fact, some of the traditions from the old Water Right Act of 1918 still prevail – for example, the curious fact that water-related cases can live on for 20 or even 30 years after the first permit decision. Obviously, such a system can find itself at variance with both EC law and the ideas of Aarhus.

3
Procedural aspects on participating and access to justice

3.1 Introduction

No common understanding exists within the legal systems of Europe in relation to the notion of “environmental procedure”. The processes for decision-making, including appeals and enforcement in this area of law can be, and in fact are, based upon administrative, civil or criminal law procedures. Furthermore, these different approaches can even be found within the same legal system. However, there are substantial differences in terms of procedural obstacles and access to justice between, on the one hand, an appeal system where the court acts in the ordinary course of appeal and has the authority to review the decision in its entirety, and on the other, where the court may only scrutinise a particular case on issues of legality. As described below, the procedural principles applied in decision-making, and on appeal, are also crucial from the viewpoint of environmental justice.

Within the provisions of the Aarhus Convention, the essential requirements of access to justice are expressed in Article. 9. While Article 9(1) concerns access to a review procedure in cases of denied access to environmental information, Article 9(2) calls for access to a review procedure before a court, or another impartial body, to “challenge the substantive and procedural legality” of decisions to permit certain, listed activities. In Article 9(3) access to administrative or judicial procedures is required “to challenge acts and omissions by private parties and public authorities which contravene provisions of national law concerning the environmental”. Under Article 9(4), there is a requirement for procedures that provide adequate and effective remedies, including injunctive relief. The process should be fair, equitable and not prohibitively expensive. The terms expressed in the Aarhus Convention largely relate to civil law procedure. This is also true of much of what is written in the Implementation Guide of the convention.
 However, the 15 years of hard work that gave birth to EC-directive (2004/35) on environmental liability have shown that one must not be misled by legal labels, concepts or expressions. Instead, a reasonable starting point should be that of a neutral convention in relation to what kind of instruments the legal system offers, so long as they are effective.

The main core of European environmental law, decision-making and procedure belong to what is considered to be administrative law. In addition, most legal systems also allow the affected public to go direct to court with claims against the operator concerned, usually in the form of a request for an injunction against a particular activity. These private law remedies are valuable alternatives to the administrative procedures, but they often entail high costs, procedural obstacles (such as a mandatory counsellor at the higher levels of the judicature) as well as a requirement that certain thresholds of injury be attained, or that the risk complained of was imminent. Finally, some systems also allow for the possibility of the public to initiate criminal proceedings. In most European countries, including Sweden, the power to prosecute is the prerogative of the Attorney General. In other legal systems the potential for public prosecution is wider.  In England and Wales, in cases relating to the environment, the role of the Attorney General is usually taken on by the Environmental Agency, but also by private parties in situations where the authorities have been passive.
 Spain is another country where action popularis exists for criminal law.

So in order to illustrate access to justice in environmental matters in a particular country, one must consider all these aspects of law and procedure. The scope of the following discourse, however, is narrower, focusing on procedural issues affecting the various possibilities open to the concerned public to challenge administrative decision-making in the environmental area. The discussion will be on the structure of the different appeal systems and the role of the courts (3.2), the scope of review in the appeal (3.3), the outcome of the proceedings and the relationship between different decisions (3.4) as well as the procedural rights of different actors (3.5-3.6). The intention is to stimulate debate rather than to make a thorough analysis of these subjects.

3.2 The system

It is crucial that any legal system is transparent and easily intelligible to ordinary citizens if there is to be successful access to justice. Too many routes of appeal will have a constraining effect on such access.
  Other disadvantages exist with a divided and disintegrated system. Where several organs are involved in the different stages of an environmental dispute, there will be divergences in case law. A familiar example of producing the opposite of the desired effect is when an administrative order is accepted on appeal, but – sometimes years later – quashed in the stage of enforcement. The “one-line-system”, of course, counteracts such a phenomenon but brings about other demands and challenges.

Environmental decisions invariably involve ‘civil rights and obligations’ within the meaning of Article 6 of the European Convention on Human Rights (ECHR). Thus, somewhere in the line of appeal there has to be a court or another “independent and impartial” body. There is also a demand for “fair trial” which implies the right to request a public hearing before that body.
 The complexity of environmental cases, the necessity to include and consider all interests, preferably with the involvement of a public hearing, as well as the need to gain approval for the decision, are all factors tending to suggest that the “court” appears at an early stage of any decision-making. 

However, a system where ordinary courts act as decision-makers of first instance can conflict with the basic features of environmental decision-making. For instance, the nature of environmental decision-making strongly suggests that the burden of investigation lies on the deciding body.  This in turn requires the decision-making body to include independent and impartial technicians. Both these elements are crucial for the environmental per se, and also for the weaker parties not to be entirely dependent on technical consultants and lawyers. That is the main reason why the Swedish administrative decision-making is based upon the “inquisitorial principle”, meaning that the deciding body of first instance is responsible for any examination. It will have to ascertain that the activity in question will take place in accordance with the legal requirements, whatever the parties claim. The Swedish viewpoint is that, at this stage of an environmental case, the principle also means – together with the principle of transparency
 – that anybody can participate in the procedure before the decision-making. The deciding body is also obliged to consider his or her opinion.

However, in the Swedish experience, the court reform has debilitated the inquisitorial principle in environmental cases. Being familiar with the civil procedure, the environmental courts are reluctant to undertake their own investigations in the case. Even when an application for a permit is decided by a court of first instance, the findings reveal that the case is looked upon as a two-party conflict under non-compulsory law. An example of this is when the court finds that the authorities and the public concerned “have failed to prove” that certain precautions or protective measures are required as conditions. This is an unfortunate development, given that environmental cases can be extremely complicated in technical and scientific matters. My belief is that the inquisitorial principle must be upheld by bodies well-equipped with technicians and nature scientists, and that such experts should be present at all stages of decision-making. The features of environmental conflicts are so specific when compared with ordinary issues of criminal and civil law, that the appreciation of judges as “generalists” can be a hindrance to effective decision-making.  In the field of environmental decision-making, “general knowledge” may easily turn into “general ignorance.”

On the one hand, the need for a non-bureaucratic procedural order and the complexity of cases suggest that environmental decisions should be appealed to bodies external to the ordinary courts system, while on the other, bodies so created should satisfy the requirements of Article 6 ECHR. However, the jurisprudence of the European Court of Human Rights shows that a number of tribunals outside the ordinary courts system, dealing with different areas of law, have generally satisfied the formal requirements of Article 6. The Court regards the expression “tribunal” as an autonomous concept, meeting certain criteria.
 Firstly, the tribunal must be established by law and undertake its functions of determining matters within its competence on the basis of rules of law, following proceedings conducted in a prescribed manner.
 Secondly, its members must be independent and impartial. The independence of a body is to be determined in the light of the manner of appointment of its members, the duration of their terms of office, and guarantees against outside pressures. It is also important whether or not the body is seen to be independent by impartial spectators.
 Lay assessors are generally acceptable, but in specific cases their objectivity can be questioned.
 Furthermore, it is acceptable that the first decision in a case is taken by an authority, so long as the possibility exists of having that decision appealed to a court, without restriction on the scope of examination. Finally, the decision of the court must be binding, prohibiting the government or other authorities to have it set aside.
 

Drawing on this jurisprudence, a procedural order where environmental cases of all kinds are decided by tribunals assembled with lawyers, technicians, nature scientists and other fields of expertise, together with lay judges with experience derived from differing areas of society, seems to be compatible with the ECHR. Preferably, such a tribunal could even be employed on appeal, although the need for laymen becomes less pronounced at the later stages of cases. As the Swedish environmental court system shows, the capability exists of adjusting the procedural rules to make it possible for administrative, private and criminal law cases to be dealt with in the same line of appeal. Such a solution would surely improve both the legal certainty and the “environmental effectiveness” of the system, as well as accessibility for the public concerned. Furthermore, demands for legal protection of rights and obligations under the ECHR would be made possible.

3.3 Scope of review

Another issue of vital importance for the success of third party interests to be heard relates to those matters that can be decided on appeal. More precisely, what types of decision can be appealed, and to what extent? In this respect, there is much variety in the environmental procedures of European countries. This issue is closely related to the “result” of an appeal, where one can distinguish between a reformatory and a cassatory procedure.

Again, Swedish law serves as an example. Most decisions of the environmental authorities are subject to appeal before the Environmental Courts and the procedure is reformatory. The essence of such a procedure is that the appellate body has the authority to replace the decision with a new one. To apply an expression of English law, the court “sits in the chair” and decides the case in question on its merits. Of course, there can be restrictions due to the particulars of the case, such as who made the appeal, and what it was about. For example, if somebody complains on a permit with regard exclusively to conditions on noise, the appellate body cannot change the conditions on discharges in water. Furthermore, if the deciding authority has rejected an application for a permit, the “two-instances-principle” causes difficulties for the appeal body to issue the permit.
 If the applicant makes a successful appeal, the case will accordingly be referred back to the deciding authority. On the other hand, if the case is “open” – meaning that both sides have appealed and the complaints are about the permissibility of the activity as a whole – the decision can be anything between rejection of the application and full success for the applicant.

In Sweden and Finland a reformatory procedure is prevalent, meaning that the appellate body can change to decision on the merits. However, in most countries, the first step of appeal is made within the administration, usually to the government, or to governmental agencies. Thus far, the proceedings and scope of review in these countries is still complete and reformatory, whereas the subsequent court examination is commonly a judicial review or a pure legality control. Principles of civil procedure are often applied, which can be decisive on the burden of proof and litigation costs. The procedure is cassatory, meaning that the reviewing court cannot replace the contested decision with a new one, only accept or quash it. Such an approach is found in the United Kingdom, where environmental decisions can be the subject of judicial review in the High Court. In Germany, the corresponding review is undertaken by the administrative courts,
 and the German court examination, as well as the French, is restricted to a legality control which does not, with some exceptions, include a full review.
 Finally, unlike the administrative appeal, the application for judicial review commonly does not have a suspensive effect on the decision. Admittedly, the applicant can ask for an injunction. However, such a move can be met with a demand for bonds or undertakings in damages, which sometimes render the appeal meaningless.

The prospects of success for members of the public to challenge an administrative decision are evidently greater if the possibility exists of a full trial, invoking all interests at stake. When combined with the potential to challenge an omission on behalf of the administration in charge of protecting the environment, this has proved to be quite an effective means for frustrated stakeholders. This issue has been raised in relation to the EC environmental liability directive, which states that the public concerned – including NGOs – shall have access to court to challenge the procedural and substantial legality of decisions, acts or failures to act of the competent authority under the directive.
 If a polluter party does not abide by the requirements of the competent authority, to undertake the necessary remedial measures (including risk assessment), the authority may undertake the measures itself.
 

       But what if the competent authority is asked by a member of the public to order a polluter to undertake specific measures, but the authority declares that it will not intervene or that the measures already undertaken are “necessary” and therefore sufficient? Not only are such “zero-decisions” not challengeable in all systems, but also the possibility for the court to determine what is “necessary” or “adequate” or what poses a “risk” is clearly limited if only the legality of a decision is to be reviewed. Even with an all-European tendency for the courts to broaden the scope of review and the concepts of legality, these remedies still have their inherent restrictions. The opposite is true when concerned parties can force an authority to take a decision that can then be challenged on its merits in a reformatory procedure. On appeal, the public concerned can request the appellate body to review the position of the particular authority and from the same or subsequent facts decide either to intervene directly, or to remit the case back for a fresh decision. Thus, the appellate body makes its own estimation on what is necessary and imposes a risk on its own investigation.

3.4 Scope of decisions

Another characteristic of environmental decision-making with a considerable effect on the possibilities open to the public to participate in decision-making, relates to the fact that the decisions concerning an activity or installation are often made in stages. In particular, larger undertakings often comprise several phases of administrative decisions from planning to the actual issuance of a permit. In Sweden, the government first decides the permissibility of some larger projects (infra-structures, mines and such), and that decision is binding for the subsequent permit procedure. At the same time, the government’s decision can be taken at such an early stage that stakeholders cannot be identified and therefore deprived of the potential to launch a judicial review on the initial decision.
 To my understanding, this state of affairs is incompatible with both the ECHR and the Aarhus Convention.

Situations also occur of slicing or “sectioning” that may be technically motivated and not controversial. However, there are other examples, such as where the application for a permit is narrowed down to the extreme to avoid litigation costs and the legal impediments associated with larger projects. Disintegration and sectioning of decision-making can be related to different activities within the same installation (an activity within a larger operation is sometimes given a separate licence, despite the rather clear technical link to the main activity) or different locations (a permit is given for dredging operations in one place and another for the disposal of the sludge two kilometres away in the same water-course). Furthermore, different disturbances and environmental impacts from an activity can be regulated by several authorities and decisions. This can be made both on traditional reasons and by way of modern “smart licences”, that is, permits that only cover certain aspects of the activity.

From the applicant’s viewpoint, the main reason for sectioning is, of course, to gain time and save costs by narrowing the scope of examination. It is often more convenient from both the operator’s and society’s point of view to examine only that part of the activity/installation intended to be developed, reconstructed or changed. Sectioning of the permit procedure is sometimes also preferable for the permit body itself, as time and costs for the authority will be reduced if there is a chance of submitting parts of the case to another decision-maker. No matter what the motives for sectioning are, such an order can drastically weaken any hope of the public concerned to participate in and challenge such decision-making. To employ salami-tactics to avoid the demand for a consultation process in accordance with the EIA directive, or to avoid permit procedures in order to get away from a decision that is challengeable by NGOs, are two examples.

In relation to access to justice, the position of the public concerned is affected by disintegrated decision-making. Such a disintegrated approach makes it practically impossible to reach a holistic evaluation of the likely consequences of a particular decision from the perspective of environmental protection. One aspect of a project might seem defensible in environmental justice terms if it were to be considered in isolation, but the advantage is lost if all the inter-related aspects of the decision are considered together. Therefore, in order to enhance the acceptance of decisions, the aim should be to include the interests of the public concerned as early as possible in such decision-making.

3.5 Actors I: Private Parties

In any article on access to justice, something must be said of the actors. The rules on standing were a much-contested issue in the deliberations leading to the 1998 Aarhus Convention, as well as the aftermath in relation to the procedures for its implementation. In addition to the deeper analyses that have been made on the issue, it is appropriate here to contribute a few remarks. The Swedish position can serve as a starting-point.

Those affected by an environmental decision involving activities generating a disturbance to their surroundings should possess the means of challenging it. In relation to traditional hazardous activities and water operations, the determination of the class – those “concerned”  – is straightforward, and depends on the kinds of disturbance (discharges into air and water, noise, odour, traffic, and so on) that the person in question can be affected by, and at what distance. An extensive case law from the Swedish Supreme Court and the Environmental Court of Appeal illustrates this.
  Once the “concern” of the individual has been established, the scope of review is complete, meaning that he or she can refer to both individual and public interests in favour of the cause. No arguments are precluded.

The definition of who is concerned differs from one national legal order to another. Obviously, this goes for the delimitation of those who are affected by disturbances from different activities, something that is regularly decided in national case law. The comparison is also complicated by the fact that “environmental cases” cover a wide range of different activities that are regulated in different ways; from neighbourhood issues to major IPPC-activities, from pesticides and chemicals to discharges in water, nature conservation and endangered species. Although there are differences between the national approaches on who constitute the “public concerned”, some general observations can be made. 

Generally speaking, one may say that the wider the possibilities to challenge a decision, the narrower the scope of the trial. On the one hand, in jurisdictions allowing “actio popularis” in environmental cases, the scope of trial is usually limited to the legality of the decision in a rather narrow sense. On the other hand, when the scope of review is full, only the “concerned parties” can take such an initiative. Even within this category, the scope of persons can differ. This is especially true with regard to persons invoking “competing interests”. In many countries they are regarded as “third parties” with no say
, but there are also examples showing the opposite. Thus, in a Swedish case, invoking competing interests concerning the exploitation of a nature resource (a gravel pit for the extraction of gravel or for recharging groundwater) was sufficient to constitute a right to appeal.
 In other countries even competitors in business can invoke their interest. In the English case Rockware Glass Ltd v. Chester City Council a competitor of the company that obtained a permit for glass production was granted leave to launch a judicial review in relation to that decision. The High Court quashed the permit, stating that the permit body had misinterpreted the technical standards for the discharges of NOx, which could distort the market for glass.

Moreover, different categories of persons involved in an environmental case can be treated differently. This seems to be particularly distinct in countries with a traditional view on the actors involved in environmental cases, for example concerning permits. According to that administrative tradition, the case is primarily between the applicant (operator) and the authority. All others are outsiders. An example of this can be found in the United Kingdom, where only the applicant can make an administrative appeal (to the Secretary of State). The public concerned can only challenge the legality of the decision by way of an application for judicial review.

However, one of the most significant restrictions from an environmental point of view is to be found in the protective law theory (“Schutznormentheorie”). It was originally developed in German jurisprudence but has also been employed in varying degrees in many other countries. According to this theory, a private party can only rely on his or her own interests in bringing a case: the interests of others affected by the decision – including public interests – cannot be invoked.   In the German version, the concerned person cannot invoke such “other” interests even when he or she has been allowed to challenge a decision on the basis of the existence of individual interests.
 In other countries the protective law principle may instead determine who should be allowed to appeal in certain cases.
 The most common situation occurs in cases concerning nature conservation and biodiversity, which are not considered to concern private interests and therefore cannot be challenged by individuals.

3.6 Actors II: Environmental NGOs

Generally speaking, third-party interests in environmental cases are represented by concerned individuals, ad hoc groups and established environmental organisations. Ad hoc groups are locally founded and concentrate on a single environmental issue. Among the established NGOs, there are both national (for example, the Swedish Society for Nature Conservation, RSPB in the United Kingdom, and the Dutch Stichting Natuur en Milieu) and international ones (such as Greenpeace, Friends of the Earth, WWF).

The attitudes in different jurisdictions differ with regard to NGOs, for example, in terms of the types of organisation allowed to participate and/or appeal. There are also differences on what kinds of decision can be challenged by them. Environmental NGOs in Sweden cannot initiate any cases with regard to environmental matters, but can only appeal certain permit decisions.
 As mentioned earlier, the delimitation of NGOs in Sweden is strict and only a few are let into the environmental arena. Ad hoc groups have no standing at all.

The possibilities open for the established NGOs in Sweden’s neighbouring countries, Denmark and Norway, are much wider, as they are in most other European countries. However, the Aarhus Convention leaves room for national differences, although in accordance with the spirit of the convention. It must be seen to be highly questionable as to whether the Swedish order meets this requirement. Netherlands and the United Kingdom can be taken as the opposite, where access to justice for organisations is particularly wide. In these countries, both ad hoc groups and very small organisations have a standing so long as they are defending an environmental interest according to their statutes and previous activities. Finally, in other countries, a common solution is to list or register those NGOs acceptable to making environmental challenges. Germany and Finland are examples of this order, which generally excludes ad hoc groups from standing.

The solution reached in EC Regulation (1367/2006) on access to justice in environmental matters to EU institutions and bodies involves these criteria: independent and non-profit according to national law, stated objective of promoting environmental protection, and being in existence for more than two years. Provisions will be adopted by the Commission to ensure a transparent and consistent application (Article 11). It is reasonable to believe that these criteria will have an indirect impact on views on this issue in the Member states. It should be noted, though, that this order excludes ad hoc groups, which can be seen as a major shortcoming from the viewpoint of environmental justice.

Another interesting issue from a justice point of view is the possibility open to organisations to represent concerned individuals in environmental cases. In that way, the resources and expertise of the NGOs would contribute to justice for the individual. At the same time, the organisation in question would still draw up its own priorities on what cases should be taken on. Friends of the Earth UK has chosen this way of working, having achieved “Specialist Quality Mark” which enables them to represent individuals who benefit from legal aid. In the German understanding of the Aarhus Convention, the demand for NGO-standing is essentially met by widening the extent of possibility for them to represent concerned individuals, a viewpoint that has heavily been criticized.

Finally, the position of the NGOs is not only an issue for the national systems. In many countries the “monistic” approach to international conventions leads to immediate effects. But even in those EU Member states that are dualistic, the Aarhus Convention and the subsequent EC-directives can have effects that are perhaps not expected. The main reason for this is the development of the doctrine of “direct effect” in EC law. Traditionally this has only been given to unconditional and sufficiently precise provisions in EC-directives that entail individual rights. The development of case law in the European Court of Justice (ECJ) shows, however, that the concept of direct applicability is applied in a broader sense. This “primacy of EC law” can be described as “(d)irect effect is the obligation of the court or another authority to apply the relevant provision of Community law, either as a norm which governs the case or a standard for legal review”.
 This is taken to mean that the courts of the Member states shall apply those provisions of EC-directives that are unconditional and sufficiently clear, irrespective of any “individual rights”.
 However, this effect is worthless if no one can initiate it. In the light of the Aarhus Convention and the need for conformity of EC law in all 27 Member states, it would not be too surprising if the ECJ in the near future found that the NGOs were the ones carrying these interests and for whom the national legal systems, therefore, should offer the chance of challenging any infringement before the courts.
 I suggest it is a matter of personal preference whether or not one could call this “to have a right”. 

4. Concluding remarks

At the outset, I began with the presumption that when it comes to environmental decision-making, a broad consideration of issues at an early stage, when all actors can have their say and all interests can be invoked, is crucial to bringing about environmental justice. I am aware that strong NIMBY-factors
 on the environmental area render this presumption controversial. Evidently, well-educated and financially strong neighbours possess greater opportunities to make their voices heard and thereby block a particular project, regardless of its societal benefits. In the Swedish debate, fierce local opinions against wind-parks have been used as an example. However, I do believe that this is a phenomenon that has to be dealt with in a democratic society with other means, such as alternative dispute resolution (ADR) and similar mechanisms for gaining approval. In the long run, widened public participation and access to justice in decision-making procedures are necessary in our societies and are also prerequisites for the effectiveness of environmental legislation, both at national and international levels.

In this article, I have discussed certain procedural issues that are vital if a broad access to justice is to be achieved in more than merely the formal sense. The following conclusions can be drawn:

· The system: Too many routes of appeal will have a constraining effect on the possibilities open to challenging environmental decisions. It also creates divergences in case law. The complexity of environmental law suggests that the deciding bodies (tribunals and courts) must be well equipped with both lawyers and technicians. Preferably, this body should lie outside the ordinary courts system. At the same time, the criteria of “fair trial”, in accordance with the ECHR, have to be met. A need also exists for an environmental procedure whereby the duty to investigate the particulars of a case lies primarily on the deciding bodies, in order to secure the protection of the environment and to avoid weaker parties becoming entirely dependent on technical consultants and lawyers.

· Scope of review: The prospects of success for members of the public in challenging an administrative decision is evidently greater if the possibility exists of a full trial, invoking all interests. No arguments should be precluded. If an appeal is made, the decision at stake should be suspended. Modern thinking in environmental law strongly suggests that a case should not be decided until the last word is spoken, unless the appellate body says differently. Another vital factor lies in the appellate body being able to replace the authority’s decision with a new one, thereby being able to effectively control whether the authorised decision is in accordance with environmental legislation.

· Scope of decision: A disintegrated approach counteracts a holistic evaluation of the likely consequences of the decision from the perspective of environmental protection. Therefore, in order to enhance the acceptance of decisions, the aim should be to include the full interests of the public concerned at the earliest possible time in the decision-making procedure.

· Actors: An important factor from the justice perspective is that individuals who are concerned by an environmental decision should have the possibility open to them to challenge it, irrespective of what kind of activity it concerns. The delimitation of the class of “public concerned” should be wide, and preferably include directly involved competitors to counteract distortions in the market. Third parties should be treated on equal terms with other parties to the case. Finally, the procedure should allow all kinds of environmental organisations defending an environmental interest to participate and have access to justice. From a democratic point of view, it is not acceptable that only the larger and more established NGOs are invited. Ad hoc groups play an important role as defenders of environmental justice.

The Aarhus Convention has been met with enthusiasm from environmentalists, lawyers representing third party interests, environmental NGOs and academics. The response from the governments of the EU Member states has been less positive. According to some of these, there is no urgent need to discuss such matters in an EU context, except for certain minor issues. This attitude is probably the true reason why the proposed Directive on Access to Justice in Environmental Matter
 will never be realised, except perhaps in a watered-down version. There have even been some efforts in the internal discussions among politicians on how to decrease possibilities for the public concerned to participate in environmental decision-making. Applying the national scope in art 2.5 of the Aarhus Convention to make more stringent the conditions for environmental NGOs is just one example. Another is the introduction of different fees and other economic barriers for weaker parties. Both Ireland and Denmark have – after signing the Convention – introduced fees for those wishing to participate in decision-making or to make an appeal in environmental cases.
  The strong resistance by Swedish industry to any proposal increasing the possibilities open to environmental NGOs to participate in judicial proceedings is another worrying tendency. These examples show what is perhaps self-evident, that there is an unbroken and uninterrupted need to keep alive the discussion on access to justice!
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