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1. Introduction

Over the past several decades, growing public awareness of threats to the environment, informed by warnings of scientists, has led to demands that law protect the natural surroundings on which human well-being depends.  Under growing pressure from national and international public opinion, governments began to demonstrate concern over the general state of the environment during the 1960s and 1970s and introduced legislation to combat pollution of inland waters, ocean, and air, and to safeguard certain cities or areas.  Simultaneously, they established special administrative organs, ministries or environmental agencies, to preserve more effectively the quality of life of their citizens. Developments in international environmental law paralleled this evolution within states, reflecting a growing consensus to accord priority to resolving environmental problems. Today, national and international environmental law is complex and vast, comprising thousands of rules that aim to protect the earth’s living and non-living elements and its ecological processes.  

Environmental problems stem from two main categories of human activities:

1)
Use of resources at unsustainable levels, and

2)
Contamination of the environment through pollution and waste at levels beyond the capacity of the environment to absorb them or render them harmless.  

Resulting ecological damage seen around the world includes:

•
Biodiversity loss

•
Pollution of water and consequent public health problems

•
Air pollution and resulting increase in respiratory diseases, deterioration of buildings and monuments

•
Loss of soil fertility, desertification and famine

•
Depletion of fishing resources

•
Increase in skin cancers and eye diseases in certain areas due to ozone depletion 

•
New diseases and more widespread disease vectors

•
Damage to future generations
.
2. International Environmental Law

International environmental law has developed a vast array of treaties – some say more than 1000 – to address nearly all aspects of environmental protection.  The vast majority of European and domestic environmental legislation is strongly influenced by international environmental law.

The relationship between national law and international law varies considerable from one legal system to another.  International law is considered the supreme body of law by international tribunals and in international relations among states.  

Within states, international law may be legally binding and applied by courts as a result of one or more means that are usually specified in the constitution.   Legal doctrine has developed two theories known as monism and dualism in an attempt to explain and classify national practice, but the reality is more complex than the theory.  Monism posits a unified body of rules and since international law is law, it automatically forms part of this body of rules and is hierarchically superior to other law.  Dualism sees separate legal orders and looks to each jurisdiction to determine the sources of law and their hierarchy.

In general, the theory of monism and dualism only applies to customary (or unwritten) international law and even then in limited fashion.  Some legal systems require that customary international law be transposed into national law through legislation or executive order before it becomes the law of the land.  Other legal systems view international law as automatically part of the legal order and enforceable by judges without legislative action.  
The position of treaties in national law varies even more; some constitutions specify that ratified treaties are automatically the law of the land and must be applied by judges in cases where an issue concerning them arises.  Other states, like the United Kingdom, require that a treaty be incorporated by legislation before the judiciary may apply the agreement.  Yet a third group of states, like the United States, distinguishes self-executing treaties which judges may apply from non-self-executing treaties that require legislative action before judges may enforce them.  

When international law has been incorporated and made binding, it may rank at the level of constitutional law or be superior, equal or inferior to legislation, according to the hierarchy of legal sources, generally stipulated in the constitution.

The role of the judiciary in international environmental law is mainly restricted to that of interpretation, implementation and enforcement.  There seems to exist a broad consensus that implementation and enforcement of international environmental law is relatively week and that far more attention should be given to this issues.  
3. The Global Judges Symposium

In this respect an important initiative was taken by UNEP that can contribute to a better understanding and enforcement of environmental law world-wide. UNEP and the South-African Constitutional Court organised, as a parallel event to the world Summit, in Johannesburg from 18 to 20 August 2002, a Global Judges Symposium on the Role of Law and Sustainable Development.

The Global Judges Symposium adopted The Johannesburg Principles on the Role of Law and Sustainable Development, which is available in the six UN official languages.

As is indicated in the recitals of this Declaration the framework of international and national law that has evolved since the United Nations Conference on Human Environment held in Stockholm in 1972 provides a sound basis for addressing the major environmental threats of the day,  and should be underpinned by a more determined, concerted and sustained effort to implement and enforce these legal regimes in order to achieve their objectives.

An independent Judiciary and judicial process is vital for the implementation, development and enforcement of environmental law. Members of the Judiciary, as well as those contributing to the judicial process at the national, regional and global levels, are crucial partners for promoting compliance with, and the implementation and enforcement of, international and national environmental law.

The rapid evolution of multilateral environmental agreements, national constitutions and statutes concerning the protection of the environment increasingly requires the courts to interpret and apply new legal instruments in keeping with the principles of sustainable development.

The fragile state of the global environment requires the Judiciary as the guardian of the Rule of Law, to boldly and fearlessly implement and enforce applicable international and national laws.

The judges gathered at the Global Judges Symposium expressed  their conviction that the Judiciary, well informed of the rapidly expanding boundaries of environmental law and aware of its role and responsibilities in promoting the implementation, development and enforcement of laws, regulations and international agreements relating to sustainable development, plays a critical role in the enhancement of the public interest in a healthy and secure environment.

They recognised the importance of ensuring that environmental law and law in the field of sustainable development feature prominently in academic curricula, legal studies and training at all levels, in particular among judges and others engaged in the judicial process.

They expressed their conviction that the deficiency in the knowledge, relevant skills and information in regard to environmental law is one of the principal causes that contribute to the lack of effective implementation, development and enforcement of environmental law.

They were strongly of the view that there is an urgent need to strengthen the capacity of judges, prosecutors, legislators and all persons who play a critical role at national level in the process of implementation, development and enforcement of environmental law, including multilateral environmental agreements (MEAs), especially through the judicial process.

They agreed upon the following Principles that should guide the Judiciary in promoting the goals of sustainable development through the application of the rule of law and the democratic process:

- A full commitment to contributing towards the realisation of the goals of sustainable development through the judicial mandate to implement, develop and enforce the law, and to uphold the Rule of Law and the democratic process,
- To realise the goals of the Millennium Declaration of the United Nations General Assembly which depend upon the implementation of national and international legal regimes that have been established for achieving the goals of sustainable development,
- In the field of environmental law there is an urgent need for a concerted and sustained programme of work focused on education, training and dissemination of information, including regional and sub-regional judicial colloquia, and

- That collaboration among members of the Judiciary and others engaged in the judicial process within and across regions is essential to achieve a significant improvement in compliance with, implementation, development and enforcement of environmental law.

For the realisation of these principles they proposed that the programme of work should include i.e. the following:

- The improvement of the capacity of those involved in the process of promoting, implementing, developing and enforcing environmental law, such as judges, prosecutors, legislators and others, to carry out their functions on a well informed basis, equipped with the necessary skills, information and material,

- The improvement in the level of public participation in environmental decision- making, access to justice for the settlement of environmental disputes and the defence and enforcement of environmental rights, and public access to relevant information,

- The strengthening of sub-regional, regional and global collaboration for the mutual benefit of all peoples of the world and exchange of information among national Judiciaries with a view to benefiting from each other's knowledge, experience and expertise,

- The strengthening of environmental law education in schools and universities, including research and analysis as essential to realising sustainable development,

- The achievement of sustained improvement in compliance with and enforcement and development of environmental law,

4. The follow-up at the global level

Following the Global Judges Symposium UNEP prepared a practical plan of work. The 22nd session of the Governing Council, held in Nairobi on 3-7 February 2003, endorsed UNEP’s commitment in this field in its decision 22/17 on Governance and Law, part II, A on Follow-up to the Global Judges Symposium focusing on capacity-building in the area of environmental law. To implement this decision UNEP has embarked upon an extensive work programme (the Global Judges Programme
.), developed and carried out with the advise and guidance of a UNEP Ad hoc Advisory Group of Chief Justices and other Judges drawn from around the world. 

The goal of this programme of work is to carry out, on a cohesive, structured and sustained basis, national activities under the direction and guidance of the respective Chief Justices, for strengthening the role of the judiciary in securing environmental governance, adherence to the rule of law and the effective implementation of national environmental policies, laws and regulations including the national level implementation of multilateral environmental agreements.   The programme also includes the development of a series of environmental law training materials, to be translated into the official languages of the UN. These materials include: 

•
A UNEP Manual in Environmental Law; 

•
A Judicial Handbook on Environmental Law; 

•
Compendia of Summaries of Judgments in environment-related cases from around the
UNEP has convened also different Regional Symposia for Judges on the Role of the Judiciary in Promoting the Rule of Law in the Area of Sustainable Development. 

5. Follow-up at  the regional level

On 28 February 2004, the EU Forum of Judges for the Environment (EUFJE) was established
. The objective of the Forum is to promote the enforcement of national, European and international environmental law in a perspective of sustainable development. The aim of the Forum is in particular to exchange experiences in the area of training of the judiciary in environmental law, contribute to a better knowledge of environmental law, share experiences with environmental case law and contribute to a more effective enforcement of environmental law. Every judge in the European Union and the European Free Trade Association with a special interest in environmental law can become a member of the Forum. Judges from countries that have applied for membership of the European Union may be admitted as observers. Representatives of the United Nations Environment Programme (UNEP), the European Commission and the Council of Europe may attend the meetings as observers. 

It was agreed at the inaugural meeting in the European Court of Justice in Luxembourg on 26 April 2004 that the early work of EUFJE was to obtain information about environmental law training facilities offered to members of the judiciary in each of the participating states, as well as particular courts or tribunals which have jurisdiction in respect of environmental cases. On 3 December 2004, EUFJE held its first Annual Conference in the Council of State of the Netherlands, in The Hague.  In the following years annual conferences were held in London in 2005 (on waste legislation), in Helsinki in 2006 (on Natura 2000), in Luxembourg in 2007  (on  criminal enforcement of environmental law)  and recently in Paris 2008 (on soil pollution). The Forum has a website where you can find relevant information on our activities. 

The Forum is also involved in the activities of the Aarhus Convention, especially those of the Task Force on Access to Justice. Members of the Forum attended the different meetings of the Task Force and were also involved in the preparation of  its  capacity building activities. We will learn indeed during this Workshop that the Aarhus Convention  is a piece of international environmental law with particular relevance  for national judges and an important instrument for the enforcement of environmental law.
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