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J U D G M E N T

_______________


In the case: Action for annulment of Articles 50, first paragraph, and 58 of the Programme Decree of the Walloon Region of 3 February 2005 on economic recovery and administrative simplification, instituted by P. d’Arripe and others.

The Court of Arbitration,


Composed of the Presidents, M. Melchior and A. Arts, and the judges P. Martens, R. Henneuse, M. Bossuyt, E. De Groot, L. Lavrysen, A. Alen, J.‑P. Snappe, J.‑P. Moerman, E. Derycke and J. Spreutels, assisted by the Clerk of the Court, P.‑Y. Dutilleux, under the chairmanship of President M. Melchior,


Has given, after due deliberation, the following judgment:

*

*       *



I.  Subject of the action and procedure

By an application that was addressed to the Court by a letter registered at the Post Office on 31 May 2005 and received at the court registry on 1 June 2005, an action was instituted for the annulment of Articles 50, first paragraph, and 58 of the Programme Decree of the Walloon Region of 3 February 2005 on economic recovery and administrative simplification (published in the Moniteur belge of 1 March 2005), by P. d’Arripe and L. Legrain, domiciled at 4870 Trooz, rue des Grosses Pierres 35, J. Hasard-Austen, domiciled at 4870 Trooz, rue des Grosses Pierres 7B, C. Wynen, domiciled at 4870 Trooz, rue des Grosses Pierres 21, J. Fraeijs de Veubeke, domiciled at 4870 Trooz, rue des Grosses Pierres 33, A. Dubois, domiciled at 4870 Trooz, Clos Bois-Lemoine 45, T. Regout, domiciled at 4870 Trooz, Clos Bois-Lemoine 27, J.‑L. Van Esch and L. Rodochonska, domiciled at 4621 Retinne, rue des Trois-Chênes 57, A. Gevers, domiciled at 4870 Trooz, rue Bois-Lemoine 41, N. Laloux, domiciled at 4052 Beaufays, route de l’Abbaye 112, F. Gevers, domiciled at 4870 Trooz, Clos Bois-Lemoine 3, R. Luthers, domiciled at 4870 Trooz, rue Masta 1A, F. Falisse, domiciled at 4052 Beaufays, rue des Grosses Pierres 55, A. Baronheid, domiciled at 4623 Magnée, avenue des Sorbiers 11, J. Clavier, domiciled at 4623 Magnée, avenue des Sorbiers 31, R. Leroy, domiciled at 4623 Magnée, avenue des Sorbiers 43, F. Dejaeghere, domiciled at 4623 Magnée, avenue des Sorbiers 41, A. Balthasart, domiciled at 4623 Magnée, avenue des Sorbiers 47, M. Kenler, domiciled at 4623 Magnée, avenue des Sorbiers 23, P. Kenler, domiciled at 4623 Magnée, avenue des Sorbiers 23, F. Honhon, domiciled at 4623 Magnée, avenue des Sorbiers 23, A. Maertens de Noordhout and C. de Schaetzen, domiciled at 4052 Beaufays, rue de Trooz 130, P. Grisard, domiciled at 4050 Chaudfontaine, avenue de la Rochette 5, A. Vaelen and M. David, domiciled at 4052 Beaufays, rue de Trooz 94, M. Traversin, domiciled at 4870 Trooz, Clos Bois Lemoine 4, J. Mellart and C. Michiels, domiciled at 4632 Cerexhe, rue du Centenaire 18, F. Walraffe and J. Marielle, domiciled at 4632 Cerexhe-Heuseux, rue du Fawtay, R. Nelis, domiciled at 4630 Ayeneux-Soumagne, J. Derkenne, domiciled at 4621 Retinne, rue Bureau 95, and the non-profit organization Groupement Cerexhe‑Heuseux/Beaufays, with registered office at 4052 Beaufays, rue des Grosses Pierres 55.

[…]
‑ B ‑


B.1. The two grounds that have been set out in the joint application of the different applicants are only directed at Articles 50, first paragraph, and 58 of the Programme Decree of 3 February 2005 on economic recovery and administrative simplification.


The Court restricted its investigation to the said provisions.


Regarding the scope of the challenged provisions


B.2.1. Article 23, first paragraph, 2°, of the Walloon Town and Country Planning Code, as amended by Article 9 of the Decree of 18 July 2002 amending the Walloon Town and Country Planning Code, provided:


“The regional plan contains:


[…]


2°  the existing and projected path of the network of the principal transport infrastructure and infrastructure for the transportation of liquids and fuels”.


B.2.2. Article 39b of the Walloon Town and Country Planning Code, inserted by Article 19 of the Decree of 18 July 2002, provided:


“The network of the principal transport infrastructure and infrastructure for the transportation of liquids and fuels.


The principal infrastructures, of which the existing and projected path is set out in the regional plan, are the motorways, the regional connecting roads, the railways, the airfields, the navigable waterways, the surface or underground high-voltage power lines, and the conduits of at least regional significance. The Government can determine the regional connecting roads, the surface or underground high-voltage power lines and the conduits of at least regional significance”.


B.2.3. Article 168, 7.0 and 7.3, of the Walloon Town and Country Planning Code, joined to the decree of the Walloon Regional Executive of 14 May 1984 “codifying the legislative and regulatory provisions on town and country planning as applicable to the Walloon Region”, provided, before the repeal thereof by Article 4.1 of the Decree of 27 November 1997 “amending the Walloon Town and Country Planning Code”:


“7.0. The plan can, superimposed on the aforementioned areas, contain more detailed directions concerning:


[…]


7.3. Reservation and easement zones”

Article 183, 7.3, of the Walloon Town and Country Planning Code, joined to the decree of the Walloon Regional Executive of 14 May 1984, provided, before the repeal thereof by Article 4.1 of the Decree of 27 November 1997:


“Reservation and easement zones are zones where restrictions can be imposed on activities and works, with a view to reserving the necessary areas for the execution of public utility works, or to protecting or maintaining those works”.


B.2.4. Article 23, second paragraph, 1°, of the Walloon Town and Country Planning Code, as replaced by Article 9 of the Decree of 18 July 2002, provides:


“The plan can also contain the following information:


1° the perimeters where a special protection is warranted for the reasons set out in Article 40”.


Article 40, 6°, of the Walloon Town and Country Planning Code, as replaced by Article 20 of the Decree of 18 July 2002, provides:


“The plan can, superimposed on the aforementioned areas, contain the following perimeters of which the content is determined by the Government:


[…]


6° Reservation perimeters”


Article 6, §1, first subparagraph, 19, of the Decree of 27 November 1997 provides:


“In the current regional plans are applicable:


[…]


19. In reservation and easement zones, the reservation perimeter referred to in Article 40, 6°”.


B.2.5. Article 452/25 of the Walloon Town and Country Planning Code, inserted by Article 1 of the decree of the Walloon Government of 17 December 1998 “determining the areas referred to in Article 40 of the Walloon Town and Country Planning Code”, provides:


“The reservation perimeter:


The reservation perimeter is intended to reserve the areas necessary for the execution, protection or maintenance of the transport infrastructure or infrastructure for the transportation of liquids and energy.


The activities and works for which planning permission is required can either be prohibited there or be subject to special conditions”.


B.3.1. Article 50, first paragraph of the Programme Decree of 3 February 2005 – the first challenged provision – inserts, after the words “the existing and projected path” of Article 23, first paragraph, 2°, of the Walloon Town and Country Planning Code, cited in B.2.1, the words “or the reservation perimeter that coincides therewith”, so that this Article provides as of 11 March 2005 – effective date of the challenged provision (Article 155 of the Programme Decree of 3 February 2005):


“The regional plan contains:


[…]


2° The existing and projected path, or the reservation perimeter that coincides therewith, of the principal transport infrastructure and infrastructure for the transportation of liquids and fuels;


[…]”.


This amendment means that, if a superimposed regional plan contains a reservation perimeter (previously reservation and easement zone) for the purpose of the further development of the principal transport infrastructure (including motorways), this reservation perimeter serves to mark the projected path thereof, and that the construction thereof can be licensed without it being necessary to modify that plan in order to incorporate the path.


B.3.2. Article 58 of the Programme Decree of 3 February 2005 – the second challenged provision – repeals Article 39b of the Walloon Town and Country Planning Code, cited in B.2.2, so that no more legislative definition exists of the principal transport infrastructure referred to in Article 23, first paragraph, 2°, of the Walloon Town and Country Planning Code.


This Article 58 became effective on 11 March 2005 by virtue of Article 155 of said Programme Decree.


Regarding the interest of the applicants


B.4.1. The Constitution and the Special Act of 6 January 1989 on the Court of Arbitration require that each natural person or legal person who institutes an action for annulment must prove an interest. Only persons whose situation might be directly and adversely affected by the challenged regulation can prove the requisite interest. 


B.4.2. The challenged provisions concern, on the one hand, the repeal of the definition of the concept “network of the principal transport infrastructure and infrastructure for the transportation of liquids and fuels” and, on the other hand, the path and reservation perimeter for that infrastructure as mentioned in a regional plan.


The applicants, who are natural persons, live, according to the regional plan that relates to them, in the vicinity of a reservation and easement zone which is governed by the rules concerning the reservation perimeter, as stated under B.2.4. A project for the construction of a motorway link accounts for the incorporation of the reservation and easement zone in the regional plan.


The applicants therefore prove the requisite interest in challenging the aforesaid provisions which are likely to directly and adversely affect their environment. 


B.4.3. Since the interest of the applicants – natural persons – has now been established, the action for annulment is admissible and it is not necessary to examine whether the applicant organization can also prove the requisite interest.


Regarding Article 50, first paragraph, of the Programme Decree of 3 February 2005


B.5.1. It emerges from the exposition of the first ground that the Court is being requested to rule on the compatibility of Article 50, first paragraph, of the Programme Decree of 3 February 2005 with Articles 10 and 11 of the Constitution, given that this decree provision would give rise to three differences in treatment between the persons whose environment is affected by a project for the construction of a motorway.


The persons who are affected by such a project which would be realized in a reservation and easement zone inscribed in the regional plan when it was adopted, would not benefit from the guarantees that are offered, as regards the establishment of the path of a motorway, by the procedure for the revision of a regional plan as regulated by Articles 42, 43, 44 and 46 of the Walloon Town and Country Planning Code.


The applicants have asked the Court to compare the situation of this first category of persons with that of the following persons whose environment is also affected by a project for the construction of a motorway:


-  the persons affected by a project for the construction of a motorway of which the path was set out in the regional plan prior to the effective date of the challenged provision;


-  the persons affected by a project for the construction of a motorway of which the path is set out in the regional plan after the effective date of the challenged provision;


-  the persons affected by a project for the construction of a motorway within a reservation perimeter which coincides with a path, and which is set out in the regional plan after the effective date of the challenged provision.


Those three categories of persons would benefit from the guarantees that are offered, as regards the establishment of the path of a motorway, by the procedure for the revision of a regional plan. 


B.5.2. The first part of the second ground is also directed at Article 50, first paragraph, of the Programme Decree of 3 February 2005. The applicants adduce the infringement, on the one hand, of Articles 10 and 11 of the Constitution, whether or not read in conjunction with Article 23 of the Constitutions, with Article 10 of the Treaty establishing the European Community, signed in Rome on 25 March 1957, with Directive 2001/42/EC of the European Parliament and the Council of 27 June 2001 on the assessment of the effect of certain plans and programmes on the environment, and with the Convention on access to information, public participation in decision-making and access to justice in environmental matters, signed in Aarhus on 25 June 1998, and, on the other hand, of Article 23 of the Constitution, read separately, and of the standstill obligation resulting therefrom.


B.5.3. The first ground and the first part of the second ground relate to the same provision. They can be examined jointly.


B.6. Pursuant to Article 50, first paragraph, of the Programme Decree of 3 February 2005, “the term ‘reservation perimeter’ may be equated with a path for motorway infrastructure and the granting of planning permission in such a perimeter can therefore be assured without this necessitating a revision of the regional plan” (Parliamentary Documents, Walloon Parliament, 2004-2005, no. 74/1, p. 26).


This provision has been justified as follows:


“For reasons of administrative simplification, it is important not to repeat the same procedures since they are connected with the implementation of one and the same project. In that respect, the inclusion of a reservation perimeter in the regional plan opens the right to grant planning permission within that area” (ibid.).


B.7. Therefore, where an existing regional plan incorporates a reservation or easement zone or a reservation perimeter for the construction of a motorway, planning permission can be granted, subject to the rules governing the granting of such planning permission, for the construction of said motorway, and the procedure for the revision of the regional plan does not have to be followed first in order to incorporate the projected path of the motorway in the regional plan.


The procedure stipulated in Articles 42, 43, 44 and 46 of the Walloon Town and Country Planning Code, which must be followed if no reservation or easement zone or reservation perimeter has been incorporated in the regional plan, therefore does not need to be followed.


Consequently it is not necessary to draw up an environmental impact report, satisfying the requirements of Article 42, second paragraph, with a view to the incorporation of the exact path of the motorway in the regional plan. Furthermore, it is not necessary to call upon the services of an approved person to compile such a report, or to seek the opinion of the Commission régionale de l’aménagement du territoire (Regional Town and Country Planning Board). A public inquiry in connection with the provisionally adopted revised regional plan in accordance with the requirements of Article 43 is not required either. The Walloon Government is not obliged to justify its decision to adopt the revised regional plan in accordance with the requirements of Article 44. Since no administrative legal act is performed, the parties concerned are unable to challenge the revision of the regional plan before the Council of State.


B.8. The constitutional rules of equality and non-discrimination do not rule out the possibility of a difference in treatment being instituted between certain categories of persons, provided that such difference is based on objective criteria and is reasonably justified.


The existence of such a justification must be judged taking into account the purpose and consequences of the challenged measure and the nature of the principles in question; the equality principle is infringed if it is certain that no reasonable relationship of proportionality exists between the means used and the intended purpose. 


B.9. Article 23, first paragraph, second paragraph and third paragraph, 4°, of the Constitution provides:


“Everyone has the right to lead a life in conformity with human dignity.


To this end, the laws, decrees and rulings alluded to in Article 134 guarantee, taking into account corresponding obligations, economic, social and cultural rights, and determine the conditions for exercising them.


These rights include notably:


[…]


4° the right to enjoy the protection of a healthy environment”


B.10. Article 23 of the Constitution implies, with regard to the protection of the environment, a standstill obligation, which prevents the competent legislature from substantially diminishing the level of protection offered by the applicable legislation without there being any reasons of public interest for doing so.


It needs to be investigated whether the abolition of the obligation to revise the regional plan beforehand with a view to incorporating the path of the motorway in question infringes Article 23 of the Constitution, taking into account the relevant provisions of Directive 2001/42/EC of the European Parliament and the Council of 27 June 2001 on the assessment of the effect of certain plans and programmes on the environment, and the relevant provisions of the Convention on access to information, public participation in decision-making and access to justice in environmental matters, signed in Aarhus on 25 June 1998 and ratified by Belgium on 21 January 2003.


B.11. The aforementioned Directive 2001/42/EC, which was to be implemented by the Member States from 21 July 2004 (Article 13), concerns the environmental assessment of plans and programmes that are likely to have significant effects on the environment. According to Article 3(2)(a) of that Directive, all plans and programmes which are prepared for transport and town and country planning or land use and which set the framework for future development consent of projects listed in Annexes I and II to Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment (including the construction of motorways and express roads) are subject to an environmental assessment in accordance with the requirements of the first Directive. This also applies for plans which, in view of the likely effect on the sites in question, have been determined to require an assessment pursuant to Articles 6 or 7 of Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild flora and fauna.


Article 3(3) of Directive 2001/42/EC, however, provides that an environmental assessment is required for “minor modifications” to said plans only where the Member States determine that they are likely to have significant environmental effects, taking into account the relevant criteria set out in Annex II to the Directive (Article 3(5)).


Article 7 of the Aarhus Convention imposes the obligation to provide opportunities for public participation in the “preparation of plans and programmes relating to the environment”. More particularly, appropriate practical and/or other provisions must be made for the public to participate, within a transparent and fair framework, having provided the necessary information to the public.


B.12. The Walloon decree-giver, without exceeding its power of assessment, was able to decide that the conversion of a reservation and easement zone of a regional plan into a reservation perimeter coinciding with a path concerns a “minor modification” within the meaning of Article 3(3) of Directive 2001/42/EC, with which no significant environmental effects are associated. It was also able to decide that the conversion, pursuant to the decree, of reservation and easement zones into reservation perimeters coinciding with paths does not as such constitute a plan or programme within the meaning of Article 7 of the Aarhus Convention. Consequently, Article 10 of the EC Treaty cannot be considered to have been infringed.


B.13.1. Although it is henceforth possible to obtain planning permission for the construction of a motorway in such a zone without a prior revision of the regional plan with a view to the incorporation of the path of such an infrastructural project, this does not mean that the parties concerned are deprived of any form of preventive and curative legal protection.


B.13.2. The construction of a motorway is a project that is subject to environmental impact assessment (Decree of the Walloon Government of 4 July 2002 “establishing the list of projects subject to environmental impact assessment and of the classified installations and activities”, Annex I, no. 45.23.02). The granting of planning permission for such a project is subject to the obligation of environmental impact reporting, as regulated by the Environmental Code (Article D.49, 4°, b, and Article D.62). Each planning application for the construction of a motorway must be accompanied by an environmental impact report (Article D.65).


Without prejudice to Articles 42 and 50 of the Walloon Town and Country Planning Code, the environmental impact report must appropriately identify, describe and evaluate the direct and indirect short, medium and long-term effects of the establishment and implementation of the project on humans, fauna, flora, soil, water, air, climate, landscape, material goods, cultural heritage and the interaction between the aforesaid factors (Article D.66, §1).


An environmental impact assessment can only be carried out by a person approved by the Walloon Government (Article D.70). The authority empowered to grant planning permission evaluates the effects of the project on the basis of the environmental impact report, the opinions obtained during the planning procedure, and any other information it considers useful. This authority or the Government-appointed bodies involved in the examination of the planning application may, if they do not have the necessary information, demand additional information from the applicant or the person performing the environmental impact assessment. The author of the project must appoint an approved person to perform the assessment and notify the Government and the persons designated by the latter immediately of its choice (Article D.69).


The public must be consulted before the planning application is submitted, more particularly in order to draw attention to the specific points that might be addressed in the environmental impact report and to suggest alternatives which the author of the project could reasonably take into consideration in the performance of the environmental impact assessment (Article D.71, first paragraph). The Conseil wallon de l’environnement pour le développement durable (Walloon Environmental Board for Sustainable Development) or its representative, and in the case of an environmental impact assessment for a town and country planning or infrastructure project, the Municipal Advisory Board for Town and Country Planning, or the Regional Town and Country Planning Board, have the right to ask the public authorities involved, the applicant and the person performing the assessment for all information in connection with the planning application and the progress of the environmental impact assessment. They may address all useful comments and suggestions concerning the environmental impact assessment to the Government and to the competent authority (Article D.72).


The project covered by the planning application may contain modifications in relation to the project that was covered by the environmental impact report, if those modifications are based on suggestions made by the author of said report. If despite those suggestions the planning applicant refuses to make changes to his project, he must properly justify his refusal in his application (Article D.73).


The public can consult the file which contains the planning application, the non-technical summary within the meaning of Article D.49, 10°, of the Environmental Code, the environmental impact report, a copy of the opinions and correspondence which members of the public and the various services or authorities concerned have addressed in pursuance of Articles D.71 and D.72. The competent authority encloses with the file all the correspondence it has received and the written opinions that have been addressed to it (Article D.75).


The planning permission or the refusal of such permission must be well reasoned, more particularly on the grounds of the environmental effects and of the objectives referred to in Article D.50 of the Environmental Code (Article D.64).


B.13.3. In accordance with Article 29, §2, first subparagraph, of the Act of 12 July 1973 on conservation, inserted by Article 10 of the Decree of the Walloon Region of 6 December 2001 on the conservation of the Natura 2000 sites and of the wild fauna and flora, each project subject to planning permission which, with regard to the regulations of the decree designating a Natura 2000 site, is not directly connected with or necessary for the management of that site, but is likely to have significant effects on such a site, either individually or in combination with other plans or projects, must be subjected to an assessment of the effects on that site, as provided for by the legislation on environmental impact reporting, taking into account the conservation objectives for that site and in accordance with the terms and conditions established by the Walloon Government.


Article 29, §2, fourth subparagraph, of the same Act, inserted by Article 10 of the same Decree, provides that if a project, despite negative conclusions of the assessment of the effects on the site and in the absence of alternative solutions, has to be authorized anyway for compelling reasons of major public interest, including social or economic reasons,  the competent authority must take all the necessary compensatory measures to ensure that the general cohesion of the Natura 2000 network is preserved, and must inform the European Commission of the compensatory measures that have been adopted.


Article 29, §2, fifth subparagraph, inserted by Article 10 of the same Decree, provides that if the site in question contains a priority type of natural habitat and/or a priority species, only arguments can be adduced that are connected with human health, public safety or essentially beneficial effects on the environment, or, after consultation with the European Commission, other compelling reasons of major public interest.


B.13.4. Finally, the planning application for the construction of a motorway is subject to the relevant regulations of the Walloon Town and Country Planning Code, in particular Articles 84, 87, 127 and 133.


B.13.5. Decisions on town and country planning applications that are taken in breach of one or several of the aforementioned provisions that apply to the applications can be challenged before the Council of State. In this connection, special attention should be drawn to what is provided for in Article D.63 of the Environmental Code.


B.13.6. Having regard to the remaining level of preventive and curative protection, the challenged provision does not constitute a significant deterioration which cannot be justified by the underlying reasons of public interest.


B.14. The first ground and the first part of the second ground are unfounded.


Regarding Article 58 of the Programme Decree of 3 February 2005


B.15. The applicants argue in the second part of the second ground that Article 58 of the Programme Decree of 3 February 2005 infringes the standstill obligation that is said to ensue from Article 23, second paragraph and third paragraph, 4°, of the Constitution. That provision is thought to constitute a significant deterioration of the right to the protection of a healthy environment, insofar as it gives the public authority the power to judge whether a motorway is a ‘principal transport infrastructure’ within the meaning of Article 23, first paragraph, 2°, of the Walloon Town and Country Planning Code.


B.16. The repeal of Article 39b of the Walloon Town and Country Planning Code is justified more particularly by the circumstance that, according to established case-law of the Council of State, motorways must appear in the regional plan (Parliamentary Documents, Walloon Parliament, 2004-2005, no. 74/1, p. 28).


During the parliamentary preparations, the relevant minister, when questioned about the scope of the challenged provision, explained that a motorway had to be incorporated in advance in the regional plan (Parliamentary Documents, Walloon Parliament, 2004-2005, no. 74/45, p. 58).


The challenged provision therefore does not give the public authority the power to decide that a motorway is not a ‘principal transport infrastructure’ within the meaning of Article 23, first paragraph, 2°, of the Walloon Town and Country Planning Code. It therefore does not significantly diminish the level of protection offered by the applicable legislation.


B.17. Insofar as it concerns Article 58 of the Programme Decree of 3 February 2005, the second ground is unfounded.


For those reasons,


The Court


Dismisses the action


So pronounced in French, Dutch and German, in accordance with Article 65 of the Special Act of 6 January 1989 on the Court of Arbitration, in open court on 14 September 2006.

The Clerk of the Court,
The President,

P.‑Y. Dutilleux
M. Melchior

