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Article 9.3 provides as follow : 

In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each party shall ensure, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures, to challenge acts and omissions by private persons and public authorities which contravene provisions of it national law relating to environment.

This paragraph is linked with paragraph 4 which provides notably that the procedures shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive.

French judiciary system : 

It offers different procedures to challenge such acts and omissions in a court of justice.

Acts and omission of private persons in the field of environment, as in other fields, can be challenged in courts of the judicial branch of the judiciary. This branch settles disputes that arise between individuals and sanctions violations against people, property and society. The civil courts settle disputes related to private interests (liability, contracts, property, use of land...whereas the criminal courts try persons suspected of a criminal offense (pollution, destruction of protected species, running dangerous activities without necessary permit or authorisation, illegal hunting...). 

The cases, depending on their nature, are taken to different civil courts, instance courts or first instance courts, and to different criminal courts, police courts or correctional courts. The appeal courts can reexamine a case upon request of one person or more that are not satisfied with the first judgment.

Civils cases are submitted to the competent court by the concerned individuals. Public prosecutors are in charge of bringing prosecution against people suspected of a criminal offence but prosecution can also be brought to the court by the private person who has  personally and directly suffered a dammage resulting from the criminal offense.

The Court of Cassation does not retry a case but verifies that the laws were correctly interpreted by the courts and the appeal courts.

Acts and omissions of public authorities can be challenged in the courts of the administratve branch of the judiciary, which is in charge of settling disputes between citizens and the administration.

The first judgments are rendered by the administrative courts for disputes between the users and administrations of the State, regions, departments, communities or public enterprises. If an appeal is lodged, the administrative courts reexamine the case if one of the parties is not satisfied with the first judgment.

In many environmental administrative disputes, the administrative courts not only may cancel the administrative decision but also make a decision with direct effects on the environmental obligations of a private individual or company.   

The State Council is the highest instance for administrative matters. Like the Court of Cassation with judicial matters, the State Council provides case law on a national level. It has a triple competence:

     - in general, as a cassation court, it hears appeals of decisions rendered by administrative appeal courts as well as jurisdictional decisions rendered by specialized administrative jurisdictions.

    - as an appeal court, it hears appeals from decisions rendered by administrative courts relative to municipal and cantonal elections, prorogation of boundaries and legal appreciation. 

     - as a first and last instance court, it hears requests against decrees, ministerial regulatory acts, decisions taken by collegial bodies of national competence as well as regional or European electoral cases.

Finally, the Court of jurisdictional issues settles disputes between judicial and administrative jurisdictions.

For example : discharges into a saltwater marsh communicating with the Mediterranean sea by  power stations, oil refinery or any industrial plant, can be challenged :

· in a civil court through preliminaty injunction/summary ruling or normal procedure lodged by a NGO asking for the interruption of the plant's activity
 ;

· in a criminal court, through a criminal procedure that may be concluded by a judgement both sentencing the offender  for pollution(fine, jail or other remedies)
 and granting the victim compensation ;

· in administrative courts, through administrative action, challenging the content of an authorisation, its inadequacy, its deficiency or its non-existence.

Are these procedures providing adequate and effective remedies, are they fair, equitable, timely and not prohibitevely  expensive ? Furthemore, are practical barriers to access to justice more significant than legal barriers ?

There follow some examples of practical barriers under French system, such as the system's complexity, the costs, the length of procedures..., providing food for thought about how to give practical effects to the Aarhus provisions, within the constraints of a legal system.

► The complexity of the system due to the existence of several branches of courts and the subsequent length of procedures : 

· The determination of the branch of the judiciary which has jurisdiction over the challenged acts or omissions may be discussed :

NGOs requested a first instance civil court to order a private company, operating in the field of nuclear waste, to stop importing such waste from foreign countries. Expressing the view that the resolution of the dispute involded an interpretation and the legal review of company's administrative authorizations or permits, the case was transfered to the Court of jurisdictionnal issues for this court to decide which of the two branches of judiciary  would settle the dispute.

The Court of jurisdictionnal issues
 ruled that the request's aim was to stop the company's private international business, and not to challenge decisions supposedly taken by the company acting as a  public authority. Therefore the civil courts had authority to settle this dispute. The Court also reminded that if it happened the civil courts had to interprete or review the administrative authorisations, they would have to refer the questions to the administrative courts.

The procedure to settle the issue on the competence took a year : the local state representative asked the civil court to decline its jurisdiction on the 21th  June 2001 ; the case was referred to the court  of jurisdictionnal issues on the 6th of August 2001 ; the decision was rendered on the 1st of July 2002. 

· Adequate and effective remedies can only be ordered by the court that has legally jurisdiction over the case.

On the 1st of September 1999, a fishermen union took legal action before a civil court, through a summary procedure under article 808 of the code for civil procedure, requestion the judge to order a power station, discharging natural water in a saltwater marsh communicating with the Mediterranean to stop its activity, which was going on since 1966.

Article 808 provides as follow :  In all cases of urgency, the president of the High Court may order in a summary procedure all measures that do not encounter any serious challenge or which the existence of the dispute justifies.

The first judge admitted that the requesting union had legal standing and that it had jurisdiction. But the judge found that the dispute involved to many serious challenges and therefore ruled that the use of a  summary procedure was not legally possible to put  an end to thirty years of industrial activity.

The court of appeal approved this decision on the 25th of October 1999, refused to refer to the European court of justice and ordered the Union to pay an amount of 5 000 F ( +/- 700 euros) to the defendant.

On the 6th of May 2003, the Court of cassation
 referred two questions to the ECJ who answered on the 15th of July 2004
. 

Taking the ECJ ruling into account, the Court of cassation cancelled the appeal court's decision on the 8th of March 2005
 and sent the dispute to be settled by a new court of appeal. The court of cassation mentioned that the defendant had no interest to argue on the issue of the competence of the civil court  as long as he had so long won the case.

The second court of appeal came to a decision on the 22 th of January 2007
, some seven years after the initial request, and found that it had no jurisdiction to settle the dispute. The court pointed out that a violation of the EU law does not allow a party requesting any judge he feels like,  without consideration of its legal system's constraints.

Taking into account the rule of equity, the court decided that the Union would bear the legal costs but did not charge the applicant with any other amount of money.

Although the applicant Union was not totally successfull in solving the environmental issue it was fighting for, the situation moved positively through legal action taken by the EU Commission. During the same period of time, the ECJ
 found that  France was infringing community law and french authorities had to review both legally and technically the authorisations and permits of the power station.  

► The length of procedures :

Civil and administrative procedures allow preliminary/summary procedures
. Such procedures provide a fast track for the party challenging an act or an omission and they may offer an appropriate remedy.

- Chalons en Champagne case : Severine Moussy

► The costs of procedures : 

All codes of procedure, civil, criminal or administrative, contain specific provisions on fees and costs and on the burden of costs. 

They all provide similar dispositions as follows 
: the judge will order the party obliged to pay for legal costs or, in default, the losing party, to pay to the other party the amount which he will fix on the basis of the sums outlayed but not included in the legal costs. The judge will take into consideration the rules of equity and the financial condition of the party ordered to pay. He may, even sua sponte, for reasons based on the same considerations, decide that there is no need for such order.

As shown in the above mentioned case, judgements do not need to state many reasons on which the decision on the non legal costs is based.

NGOs frequently complain about the very timid decisions of all courts on this topic. Judges often reply that they are not given enough element to appreciate to amount of non legal costs asked for.

There is no doubt that the Aarhus convention enforcement provides food for thought on the use of «rules of equity » regarding the burden of costs.

► The standing of public authorities :

French courts, administrative and judicial, have general broad views on NGOs standing. The environmental code provides specific rights for environmental protection associations regarding their legal action 
.

But french courts, especially the criminal courts, do not have a very broad opproach about local public authorities' or local governments' standing and therefore right to obtain moral compensation after an environmental damage
. The legal reason is that all interference with the social interests such authorities are in charge of, is sufficiently compensated by the bringing of the criminal prosecution.Now, specific provisions allow such authorities to take legal actions and claim compensation for loss damage and moral damage. Some recent judgements tend to be less strict
. 
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