Access to justice Regional Workshop for High-Level Judiciary

Tirana, 17-18 november 2008

Article 9.1 of the Aarhus Convention 

Some current issues under French law

Frédérique Agostini,

judge at the Cour de cassation

Article 9.1 provides as follow :

Each party shall, within the framework of its national legislation, ensure that any person who considers that his or her request for information under article 4 has been ignored, wongfully refused, whether in part  or in full, inadequately answered, or otherwise not dealt with in accordance of the provisions of that article, has access to a review procedure before a court of law or another independent or impartial body established by law.

In the circumstance  where a Party provides for such a review by a court of law, it shall ensure that such a person also has access to an expeditious procedure established by law that is free of charge or inexpensive for reconsideration by a public authority or review by an independent and impartial body other than a court of law. 

Final decisions under this paragraph 1 shall be binding on the public authority holding the information. Reasons shall be stated in writing, at least where access to information is refused under this paragraph.

French law :

Since 1978, French legislation
 provides specific dispositions imposing obligations on public authorities in respect of transparency : the public is entitled to a free access to administrative documents. Therefore such documents must be made available when requested.  A request may be refused for a limited number of reasons laid down by law. An independent body, the commission for access to administrative documents
, is in charge of giving legal advice to any person whose request for access to administrative documents has been refused by a public authority.This advice is notified to the concerned public authority. The final decision of the public authority, taking into account, partly or in full, the legal advice, can be submitted to the administrative court, which has jurisdiction over public authorities' decisions.

Access to environmental information uses the same legal framework, with specific provisions regarding mainly the grounds for refusals and their interpretation
 , according to article 4 of the convention and the subsequent EC legislation
;

· the grounds for refusals are fewer and narrower, especially when the information is about emissions into the environment ;

· the necessary restrictive interpretation of the grounds of refusals is underlined.

The following paragraphs illustrate, with a few examples, some current issues. It would be very interesting to discuss similar experiences that work shop participants went through, in the light of their  national legislation and of their enforcement of the Aarhus convention.

Some current issues : 

► The disclosure of information preliminary to a public decision : 

It was recently ruled by the Council of State
 that preparatory documents, as long as they  are completed, are to be disclosed, even when the public decision they are preliminary to is in course of completion.

This judgement, related to a case dating from 2002, is not more than the simple recalling of provisions of article 4 of the convention and its subsequent European provisions
,  which the French legislation was not totally in accordance with until the end of 2005. 

But it points out a rule, coming from the Aarhus convention, that administrative bodies are yet not familiar with. It is particularly the case in town planning legislation as shows by recent legal advice, given earlier this year, by the above mentioned commission for access to administrative documents. The commission had to remind a local town executive that all completed environmental information related to a local town plan had to be disclosed to the public requesting it, even though the review procedure were still going on locally. The information that had to be immediately disclosed covered information related to the possible effects of the projected new plan on landscape, natural and cultural sites or human safety. 

There is no doubt that such information is useful in respect of the aims of the Aarhus convention regarding public participation and access to justice. 

► The disclosure of environmental information held by private bodies :

One difficult issue lies with the definition of public authorities under article 2.2.c) of the Convention which provides : 

Public authorities means : natural or legal person having public responsibilities  or functions or providing public services, in relation to the environment under the control of a body or a person falling within previous paragraphs of the same article :

a) government, at national, regional and other level,

b) natural or legal persons having public responsibilities or functions under national law, including specific duties, activities or services in relations with the environment. 

Environmental information may therefore be requested, under the Aarhus convention from a private body, acting in a competitive market, if the concerned body is providing public services in relation with the environment under the control of a public authority defined under a) or b).

In France, information was requested from nuclear industries. In 2006, the commission for access to administrative document expressed the view that producing energy was not providing public service
. The issue is now solved : a recent law
 imposes specific obligations in respect of transparency on the legal person running a nuclear plant.

Another request was recently refused by a private body and approved by the commission. It concerned information relating to the environmental certification of a wood boiler company  producing heat for a town. The requesting  party wanted communication both of the full environmental study done prior to the establishment of an environmental management system (ISO 14001)  and of the last three certification reports.  

The commission expressed the view that, despite the fact the company was providing heat as a public service under the control of a public authority, the information did not have to be disclosed, neither under the 1978 law on access to administrative documents nor under the provisions on access to environmental information. Regarding the first point, the commission considered that the information related to steps in environmental improvement taken by the company itself without any demand from the public authority to de so. The commission also pointed out that the documents contained industrial and commercial information. Regarding the second point, the commission considered that the public service consisting in providing heat was not a public service in relation with the environment.

As far as I know, this decision has not been submitted to the administrative court.

Instead og using the admninistrative review of the 1978 law, the requesting party could have challenged the company's refusal in front of a judicial court, which has jurisdiction for disputes between private parties. 

Our code
 for civil procedure provides as follow :

Article 10 :       The judge has the authority to order sua sponte any legally appropriate investigation measures.    

Article 11 :       The parties are held to cooperate for the implementation of the investigation measures, even if the judge notes the consequences of abstention or refusal to do so.

Where a party holds evidence material, the judge may, upon the petition of the other party, order him to produce it, where necessary under a periodic penalty payment. He may, upon the petition by one of the parties, request or order, where necessary under the same penalty, the production of all documents held by third parties where there is no legitimate impediment to doing so. 

Article 145 : 
If there is a legitimate reason to preserve or to establish, before any legal process, the evidence of the facts upon which the resolution of the dispute depends, legally permissible preparatory inquiries may be ordered at the request of any interested party, by way of a petition or by way of a summary procedure. 

Article 808 :       In all cases of urgency, the president of the High Court may order in a summary procedure all measures that do not encounter any serious challenge or which the existence of the dispute justifies.

Such a procedure has been used by NGOs to challenge in court presumably illegal waste treatments
 or transfers 
.

In those requests, another common issue, concerning both administrative or civil judges, is the possible confidentiality of commercial and industrial information under article 4.4.d) of the convention. The existence of such information, mixed with environment information, is not a sufficient ground for refusal. The public authority, under the control of the judge, must decide  which information may be cancelled. This action may require the help of the company concerned by the industrial and commercial information, or  some expert opinion.

► The disclosure of information related to the places where GMOs are cultivated :

Another interesting issue is about information that has to be disclosed to the public concerning  pieces of land where genetically modified corn is grown, especially the exact location of the GMO raising. During the last 10 years, French GMOS opponents have been prosecuted and some of them sentenced to jail for destroying such lands and coming crops. 

A balance has therefore to be made between the public's right to be informed of any deliberate release into the environment of genetically modified organisms, expressly mentioned as environmental information under article 2.3.a) and the right to public security and confidentiality of personal data, which  offers a ground for refusal under article 4.4, b) and f).

It must be said that in EU countries,  the deliberate release into the environment of genetically modified organisms is ruled by a specific directive
 whose article 25 provides that the location of release may in no case be kept confidential by the competent authority.

In 2004, a party requested his town executive to disclose several pieces of information related to GMO growing in the area. He specifically wanted to get information on the precise location of the lands where GMOs were growing. He also asked the French minister for agriculture to cancel official instructions restricting disclosure of information related to the locations of GMOs growing.

Both refusals were submitted to administrative courts.

In a recent decision
, the Council of State lodged a preliminary ruling to the European Court of justice. The questions referred are the following
  : 

Must 'the location where the release' of genetically modified organisms 'will be carried out' which, under Article 19 of Council Directive 90/220/EEC of 23 April 1990 on the deliberate release into the environment of genetically modified organisms, 1 may not be kept confidential, mean the registered parcel of land or a larger geographical area corresponding either to the commune in which the release occurs or to an even greater area such as a Canton or Department?

If the location is to be understood as requiring designation of the registered parcel of land, can an exception relating to the protection of public order or other confidential matters protected by law preclude, on the basis of Article 95 of the Treaty establishing the European Economic Community, now the European [Union], or of Directive 2003/4/EC 2 of 28 January 2003 on public access to environmental information or of a general principle of Community law, the disclosure of the registered reference number or numbers of the location of the release?

Similar questions have been raised recently by the Raad van State – Netherlands.

Although the question is intimately linked with specific EU questions, the general issue can be discussed around the enforcement of the Aarhus convention. The second meeting of the parties to the convention adopted the amendment to the convention concerning GMOs. The annex I to the future article 6 bis, dealing with the modalities in accordance with which the parties shall provide for information and participation prior to making decision on whether to permit deliberate release into the environment of GMOs, provides, under point 4, a), as follows : 

4. Parties shall in no case consider the following information as confidential :


a) a general description of the GMOs concerned, the name and address of the applicant for the authorisation and of the deliberate release, the entended use and, if appropriate, the location of the release.

In France, the issue is now solved by the recent law on GMOs.

�	   Loi n° 78-753 du 17 juillet 1978 modifiée portant diverses mesures d’amélioration des relations entre l’administration et le public et diverses dispositions d’ordre administratif, social et fiscal ; décret  n° 2005-1755 du 30 décembre 2005 relatif à la liberté d’accès aux documents administratifs et à la réutilisation des informations publiques, pris pour l’application de la loi n° 78-753 du 17 juillet 1978 – http://www.legifrance.gouv.fr


�	Commission d'accès aux documents administratifs : http://www.cada.fr


�	    Articles L. 124-1 et suivants et R. 124-1 et suivants du code de l'environnement -http://www.legifrance.gouv.fr : the code for environement is available in english ; voir également la circulaire du 18 octobre 2007 relative à la mise en œuvre des dispositions régissant le droit d'accès à l'information relative à l'environnement : http://www.developpement-durable.gouv.fr


�	 Directive 2003/4/EC 2 of 28 January 2003 on public access to environmental information - http://eur-lex.europa.eu


�	CE, 7 août 2007,  n° 266668 -http://www.legifrance.gouv.fr or http://www.conseil-etat.fr


�	  Directive 2003/4/EC 2 of 28 January 2003 on public access to environmental information.


�	Cada : avis n° 20062388 – http://www.cada.fr.


�	Loi n° 2006-686 du 13 juin 2006 relative  la tranparence et  la sécurité nucléaire.


�	Nouveau code de procédure civile – avalaible in english  http://www.legifrance.gouv.fr


�	 TGI Cherbourg – 15th march 2001 : n° RG 01/00037  : communication of a contract relating to nuclear waste treatment


�	 CA Paris -  22 april 2005 : n° RG 05/06407 : communication of the contract through which the French State and a private compagny decided on the removal of asbetos fireproofings and the dismantling of a military boat prior to sending him to India. NGOs wanted to proove the boat was still a dangerous waste.


�	 Directive n° 2001/18/EC of the European Parliament and of the Council of 12 March 2001 on the deliberate release into the environment of genetically modified organisms and repealing Council Directive 90/220/EEC


�	Conseil d'Etat 21 novembre 2007, n° 280969


�	 Case C-552/07 - http://curia.europa.eu
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