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A. General part (analytical summary)
Purpose and methodology of the study
1. The purpose of this study is to address what decisions, acts or omissions could be the subject of administrative appeal and judicial review in accordance with the domestic legislation implementing Convention’s article 9, what could be the grounds for their review and to what extent both procedural and substantive issues may be reviewed. It also addresses the issue whether the courts in the selected countries have only cassation or also reformatory rights in cases under this article. The study provides an overview of good practice and challenges on this subject matter assisting the countries to implement article 9, paragraphs 2 to 4, of the Aarhus Convention.

2. The study is based on the provisions of the Aarhus Convention and is conducted within the framework of the Task Force on Access to Justice. The draft summary report is expected to be discussed by the Task Forth at its ninth meeting in Geneva on 14-15 June 2016, revised after the meeting and released for comments to the national focal points and stakeholders after meeting.
3. Objects of the study are the legislation, practice, case-law and academic studies on the subject matter (as of 15 December 2015) in 6 countries: Albania, Armenia, Belarus, Kazakhstan, Serbia and Ukraine.

4. In order to gather the necessary information for the study, a questionnaire was developed and distributed to the national experts in English. 

5. Information on the countries was provided by the national experts: Erjon Muharremaj (Albania), Gor Movsisyan (Armenia), Elena Laevskaya (Belarus), Vadim Ni (Kazakhstan), Marija Milakovic (Serbia) and Olya Melen-Zabramna (Ukraine). A synthesis of the provided materials was carried out by Mr. Dmytro Skrylnikov under supervision of the Chairman of the Task Force on Access to Justice Mr. Jan Darpo and the UNECE Aarhus Convention Secretariat. 
6. This study is primarily based on analysis of the existing legislation, its implementation, as well as examples provided by the national experts as part of the questionnaire.
7. The results of the analytical studies
 on Access to Justice in Environmental Matters: Available Remedies, Timeliness and Costs in the EECCA countries (2012), Study on standing for individuals, groups and non-governmental organizations before courts in environmental cases in Armenia, Azerbaijan, Belarus, Kazakhstan, Republic of Moldova and Tajikistan (2014) and Study on access to justice in environmental matters in South-Eastern Europe (2014) were also taken into account.
I. General issues 
8. As a general rule the public (individuals and ENGOs) can submit administrative appeal against decisions, actions or omissions of public authorities to higher public authorities or a superior public officials (administrative review).

9. In most countries there are specific laws (codes) of administrative procedures (Albania, Armenia, Kazakhstan and Serbia) or law on administrative services (Ukraine) that adopted the principles for public administration to follow. In Belarus such principles defined mainly in Constitution and the Law “On State Service in the Republic of Belarus”. In addition in some countries there are specific laws (codes) on administrative legal proceedings (administrative disputes) that regulate judicial review procedure in administrative cases (Serbia, Ukraine) while in other countries such judicial review procedures included into Civil Procedural Codes (Albania, Belarus, Kazakhstan)  (See more in the Chapter I “General information” of the Overview for specific country)
10. In all participating countries, individuals and ENGOs have a right to challenge in court the substantive and procedural legality of the decisions of the public authorities if they are subject to judicial review as well as actions or omissions of public authorities. . In countries there is a wide range of different types of decisions on specific activities relating to the environment. In some countries, certain types of procedure for the adoption of such decisions does not provide for public participation. As a rule, those whose rights are infringed or who have legal interests for an overturn of a certain decision, regardless of whether or not they have participated in the administrative procedure, have legal standing
 and can ask for judicial review.
11. There are elaborate systems of judiciary in all places examined. In some of selected countries (Armenia, Serbia and Ukraine) there is a separate administrative court to adjudicate the procedural as well as the substantive legality of administrative decisions, acts or omissions. In other countries (Albania, Belarus and Kazakhstan) judicial review of authorities’ decisions, acts or omissions in environmental matter is in jurisdiction of courts of general jurisdiction or economic courts (Belarus, Kazakhstan). 
12. In this report the term “judicial review” does not cover the review by the Constitutional Court as in most of selected countries Constitutional Courts have separate status and specific competence to review or interpret the constitutionality of laws and other legislative (normative) acts. In some countries Constitutional Courts are the independent constitutional body and not considered as a part of judicial hierarchy (e.g. Serbia). Also there is no Constitutional Court in Kazakhstan. In Belarus and Ukraine as well as in most other countries there is limited standing for public before the Constitutional Court.
13. In Belarus and Kazakhstan cases between legal entities (e.g. ENGO, which is registered as legal entity, and public authority or private legal entity) shall be filed to economic courts. However, as it was also noted in other analytical studies the practice in Belarus shows that the matter of choosing the court by ENGOs to appeal the decisions of public authorities, their acts or omissions relating to the environment, in some cases can be solved ambiguously. Some district (city) courts refuse to accept an application from NGOs, with reference to the fact that the applicant/plaintiff is a legal entity, so the case should be considered by the economic court. On the other hand, in case of submitting such claims to the economic court, some courts note that the application should be submitted to the district (city) court, as the dispute is not of economic nature.

14. Currently, there are no specialized courts for environmental disputes in all selected countries. There are also no judges specializing in environmental cases in most countries. Only in Ukraine it was indicated that the High Administrative Court of Ukraine initiated specialization of its judges belonging to one out of three judicial chambers. Judges from the first chamber have specialization in cases concerning environmental protection, among other seven categories of cases. In Kazakhstan as it was indicated that one judge in the Supreme Court are specializing in the environmental law. It was also noted that the absence of judges specializing on environmental matter and lack of detailed and often vague wording of the national environmental legislation limit significantly the capacity of judges to monitor substantive legality of public authorities’ decisions (Kazakhstan).

15. In all countries the legislation does not envisage experts to support the cases on environmental matters  in the staff of a court. However, it is stipulated in procedural legislation that relevant specialists and experts can be called to court on specific issues during the consideration of specific cases, depending on the nature of a case.
II. Who can be reviewed

16. In all countries individuals and ENGOs have rights to challenge in court decisions, actions or omissions of public authorities, including decision of local self-government. As a rule this does not include the decisions of the Parliament that are passed in a form of law. The constitutional legality of law is usually subject to review by the Constitutional Courts.
17. In Albania, Serbia and Ukraine all other decisions, besides the laws, are subject to judicial review, including decisions of the Government and the President. 
18. In Kazakhstan the Chapter 27 of the Civil Procedural Code defines very broadly public authorities whose decisions are subject to judicial review under its provisions. The Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010, No. 20 “On certain issues of application by the courts of the provisions of chapter 27 of the Civil Procedural Code of the Republic of Kazakhstan” clarified that it covers governments at national, regional and other level, natural or legal persons performing public administrative functions under national law any other natural or legal persons having public responsibilities or functions, or providing public services.. However, the same Resolution of the Supreme Court clarifies that the decisions and actions (omissions) of the President cannot be challenged in the court.
19. In Armenia and Belarus as it appears from the legislation and its interpretation by the courts the decisions of the Government and the President are not the subject to the judicial review. As a rule they are considered as legislative (normative) acts and can be only reviewed by the Constitutional Courts.
20. It should be also noted that it appears that decision on some activities relating to the environment included in Annex I of the Aarhus Convention in some countries are adopted by the public authorities whose decisions are not challengeable in the court (for example decisions on the construction of a nuclear power plant in Ukraine is the competence of the Parliament and are passed in the form of law; in Belarus the President and the Council of Ministers of Belarus pass the decisions relating to the location and construction of a nuclear power plant). Their constitutionality can be only the subject to review in the Constitutional Court. 
III. What decisions, acts or omissions can be reviewed

21. As a matter of principle in all countries both ENGOs and individuals, as a member of public, can ask for a review of most of administrative decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention as well as actions or omissions both before the administrative authorities and court (except those that are not appealable. See p.p. 18-20). 
22. In Kazakhstan and Ukraine some difficulties were indicated in relation to the OVOS
 or state ecological expertise. In most of cases in Kazakhstan members of the public challenging conclusions of state ecological expertise (conclusions of the environmental authority on the environment assessment) while the Environmental Code did not state explicitly on whether conclusions of state ecological expertise were an appealable decision or not. In practice it entailed that access to justice in such cases was provided to representatives of the public but without any effective legal remedies. However, on 25 April 2016 amendments to article 51 of the Environmental Code were adopted by the Law No. 505-V ZRK to close this legislative gap and to state explicitly that conclusions of state ecological expertise are an appealable decision and can be challenged in the court. In Ukraine due to deregulation in most cases there is no public authority’s decisions on OVOS, therefore no decision within environmental assessment procedure can be appealed in administrative courts and in practice it appears that only a final decision of relevant public authority can be appealed (e.g. construction permit).
23. Some challenges in the case of decision-making on mining were reported in Kazakhstan. The decision-making in Kazakhstan is based on signing contracts between the national authorities and mining companies thus, it is almost impossible to challenge them by members of the public. Also public participation is not required at this stage of the decision-making. This might be also relevant for other countries where mining permit is granted in the form or on the basis of the agreement between the Government and mining companies (e.g. Product Sharing Agreements in Ukraine).
24. In Armenia and Ukraine filing of the appeal to the body, official of higher level does not impede the challenging of such decisions, actions or omissions in the court.

25. In Albania, Belarus and Serbia the general principle is that an administrative appeal has to be exhausted first, prior to the judicial appeal. There are exceptions where the administrative appeal is not possible for the reason that decisions, actions or omissions were made by the highest decision-making authority and there is no higher state (administrative) authority in hierarchy.  Some exceptions might be also established by a specific legislation when legislative act indicates the possibility of the direct appeal of an action (omission) to the court. For example, according to the Article 6 of the Law “On Mass Events in Belarus”, § 38 of the Regulations on the Procedure of the OVOS (EIA) it is fixed that it can be appealed directly to the court in case of the decision of the local executive and administrative body to permit or prohibit a meeting to discuss the OVOS (EIA) report.

26. In Kazakhstan in many cases, an administrative review is not a precondition for a judicial review. An appeal can be filed for a judicial review in cases of absence of a higher public authority (official) or in case of challenging a decision. However in case of acts and omissions of public authorities an administrative review procedure shall be exhausted before a judicial review.
IV. The grounds for review and its intensity 

27. When reviewing the legality of administrative decisions, the courts in all countries look both into the procedural and substantive legality of administrative decisions. 
28. However, as it was indicated in some countries, the review from the point of procedural and substantive law might not always lead to the review of substantive legality. The court in some countries (Armenia, Kazakhstan) limits itself, as a rule, by looking at the compliance of the certain acts, actions to the requirements of substantive and procedural law. For example in Armenia the procedural legislation entitles the court to review the case both from the point of procedural and substantive law. However, whether looking into the substantive law leads to reconsideration of the substance of the decisions is still an open question for the legal system of Armenia. In Kazakhstan normally courts do not evaluate reasons for the decisions taken.
29. In Ukraine the decisions of the public authorities are reviewed by the administrative court on the basis of criteria defined in para 3 of article 2 of the Code of Administrative Legal Proceedings. The courts shall review whether decisions, acts or omissions were taken: 1) on the basis, within the powers and following the form foreseen by Constitution or laws of Ukraine; 2) with the exercise of powers for the purpose for which these powers were provided; 3) reasonably, that is taking into account all circumstances important for decision making (making of action); 4) without prejudice (impartially); 5) honestly; 6) discreetly; 7) with observance of the principle of equality before the law, in prevention of all forms of discrimination; 8) proportionally, in particular with observance of necessary balance between any adverse effects for the rights, freedoms and interests of the person and the goals on which achievement of this decision (action) is directed; 9) taking into account the right of the person to participate in the decision-making process; 10) timely, that is during reasonable time. The case law of administrative courts confirms the importance of the criteria established by the mentioned above article for the review of the decisions, actions or omissions of public authorities.
30. In some countries the courts rely only on the evidence that is produced by the parties to the proceedings (Belarus, Kazakhstan, and Serbia). 
31. In other countries (Albania, Armenia, and Ukraine) the courts may seek additional evidence on its own initiative. For instance in Armenia according to the Article 5 of the Code of Administrative Procedure, the court shall scrutinize the facts of the case ex officio. The court shall not find itself constrained by the evidence, suggestions, motions, clarifications and objections presented by parties, and shall by its initiative take appropriate measures to obtain accessible and possible data about the legal facts essential for the solving the case at stake. The court also can require the parties of the litigation to present additional evidence necessary for the evaluation of all the facts of the case. 
32 Although, in most countries the courts can assist parties to the proceedings to get some evidences upon their substantiated requests. In Ukraine the court also can issue a court order to another administrative court to conduct certain procedural actions in cases of necessity to collect evidence outside of the territorial jurisdiction of such court. 
33. In Ukraine the parties to the dispute in administrative proceeding have equal procedural rights and obligations, while their procedural status is not exactly equal. Namely the defendant (public authority) shall bear the burden of proof concerning the legality of its decision (act, omission). However, in practice the burden of proof is usually borne by the plaintiff (legal entity or individual).
34. In some countries the court may go beyond the bounds of the claim if it is necessary for the proper resolution of the dispute (Belarus) or, exceptionally, in case it is necessary for the full protection of rights, freedoms and interests of parties or third parties that requested to be protected by court (Ukraine).
35. For the purpose of receiving clarification on the matters arising during the investigation of the case requiring special knowledge, the courts in all countries may resort to an expertise either with a specialized institution or with an individual expert. 
36. Another issue that requires further consideration and clarification in countries is whether there is a possibility to challenge expert’s conclusions, expert reports or expertizas constituting a basis for the adoption of the decision by public authority in the complex decision-making procedure to permit specific activities. For example, as it was reported by Kazakhstan prior the Environmental Code was amended on 25 April 2016 judges had limited control of public authorities’ conclusions of expertise and supposedly based on collective opinion of experts in various areas and it concerns, inter alia, conclusion of state ecological expertise. One issue is whether in principle such expert documents can be challenged through judicial or administrative review and another issue whether courts have capacity to review them on the merits and what evidences can be used in such case.  
V. What are the outcomes of judicial review
37. In most of countries courts do not have “reformatory” powers in cases on environmental matters. Usually courts may:

· state the legality of the decision or some of its provisions as well as the legality of the acts or omissions 

· cancel the decision or some of its provisions (recognise the administrative decision null or void )

· put an obligation on the public authority to issue a decision which satisfies the requirements of legislation or  to take certain actions 

· put an obligation on the defendant to refrain from taking certain actions.
In some cases courts also can refer the decision to the public authority in order to request the punishment (e.g. disciplinary) for its public officer with regards to his/her illegal decision, action or omission as well as can make the decision on the indemnity that has to be paid.
38. For example in Kazakhstan the only outcome of a successful challenge of a decision, action or omission is its recognition as unlawful and oblige the respective public authority to remedy it. It is explicitly set by the Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010 No. 20. According to paragraph 28 of this resolution “…the court is not entitled to indicate in the judgement substance of the decision which shall be taken by the public authority…”. In Armenia while checking the lawfulness of the decision the courts have no power to redefine the policy choices of the Government (Article 125, paragraph 5 of the Code on Administrative procedure). In Ukraine courts can oblige the public authority to pass specific decision or take specific action only in case the law defines the powers of this public authority in imperative form.

39. In Serbia the Administrative Court have some “reformatory” powers. The provision of Article 69 of the Law on Administrative Disputes specifies that the public authority, adopting a new administrative act in the execution of the judgment has to consider the legal opinion of the court as well as remarks of the court regarding the procedure. In the case when the competent authority after annulment of an administrative act adopts an administrative act contrary to the legal interpretation of the Court, or contrary to the remarks of the court regarding the proceedings, and a plaintiff files a new lawsuit, the court cannot reject the lawsuit, and it is obliged to annul disputed administrative act if it finds that it has not been enacted according to its remarks and legal interpretation of its earlier judgment.
40. As a rule the court decision in all countries are binding and the public authorities shall fully comply with the decision and consider the principles developed in the judgment in their further decision-making. A failure to execute court decision in all countries constitutes the administrative offence, crime or could be a subject to disciplinary responsibility. 

Findings

41. Individuals and ENGOs usually have a right to challenge the substantive and procedural legality of the decisions, acts or omissions in a form of administrative appeal and in the court. It is common to all the countries that in case of judicial review standing of individuals and ENGOs is limited to the right to go to the court only for the protection of infringed rights, freedoms and legitimate interests regardless whether they participated in decision-making procedure. 
42. In countries there is a wide range of different types of decisions on specific activities relating to the environment but the results of this study indicate that some of them are not appealable neither in administrative nor in the judicial review procedures. Some of decisions cannot be challenged by public directly before courts due to its form: law or legislative (normative) act (e.g. Law on placement and construction of a nuclear facility); contracts on mining between the Government and mining company (e.g. Product Sharing Agreement) or  because of the level of decision-making authority (e.g. President or Government) (See p.p.16, 18-20, 23)
43. When reviewing the legality of administrative decisions, the courts in all countries look both into the procedural and substantive legality of administrative decisions. However, as it was indicated in some countries, the review from the point of procedural and substantive law might not always lead to the review of substantive legality but appears to be the simply check of the compliance with relevant legislation. One country (Ukraine) indicated that specific criteria were established by legislation for the administrative court in order to review procedural and substantive legality of decision. (See. p. 29)
44. Only one country (Serbia) indicated that the Administrative Court may have “reformatory” powers. If according to the judgement of the court a new decision has to be adopted, the legal opinion of the court as well as remarks of the court regarding the procedure have to be considered in the further decision-making procedure and the court can control the decision of the public authority in order to check the conformity with its judgement (See p. 39). Other country reported that as the rule courts have only cassation rights in cases under article 9.
45. In some countries the court can put an obligation on public authorities to issue a certain decision. However, as a rule in such cases such obligations of a public authority should be clearly set out by the law. For example, in Ukraine a court ordered a public authority to cancel the state registration of pesticide zinc phosphide and remove this pesticide from the State Registry of the Pesticides.
46. It might be also noted that in most countries courts can partly quash a decision or its certain provisions or recognize them void. These in some cases may lead to  changing the substance of the decision. This might be especially relevant for access to information cases, e.g. case EPL v. State Service of Geology and Mineral Resources of Ukraine concerning access to sensitive (for internal use only) information.
B. Overview of Countries (based on the Questionnaires prepared by the national experts) – to be added
� The document was not formally edited.


� Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA and SEE)


� See more on standing in relevant countries in the Study on standing for individuals, groups and non-governmental organizations before courts in environmental cases in Armenia, Azerbaijan, Belarus, Kazakhstan, Republic of Moldova and Tajikistan (2014) and the Study on access to justice in environmental matters in South-Eastern Europe (2014). Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA and SEE)


� OVOS is Russian acronym in whose terms, in direct translation, can be rendered as “assessment of the impact upon the environment”. It stands for an environmental impact assessment system that is common in the countries of Eastern Europe, the Caucasus and Central Asia. See more on OVOS/expertiza system in The General guidance on enhancing consistency between the Convention and environmental impact assessment within State ecological expertise in countries of Eastern Europe, the Caucasus and Central Asia, ECE/MP.EIA/2014/2 - � HYPERLINK "https://www.unece.org/fileadmin/DAM/env/documents/2014/EIA/MOP/ECE.MP.EIA.2014.2_e.pdf" �https://www.unece.org/fileadmin/DAM/env/documents/2014/EIA/MOP/ECE.MP.EIA.2014.2_e.pdf�








2

