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I. Introduction
1. The purpose of the current study is to analyze the implementation of article 9 (paragraphs 1 to 4) of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (the Aarhus Convention or the Convention). The objectives of the study are to identify any impediments encountered in meeting the requirements of the Convention, to provide ideas and suggestions on how such impediments may be overcome and to contribute to improving governance and environmental protection.

2. The study is conducted at the request of the Aarhus Convention Task Force on Access to Justice to assist in the implementation of its mandate set out in decision IV/2 of the Meeting of the Parties to the Aarhus Convention adopted at its fourth session. 

3. The project has been carried out by the Regional Environmental Centre for Central and Eastern Europe, United Nations Economic Commission for Europe and Organization for Security and Co-operation in Europe, within the Environment and Security Initiative
. 

4. The study is focused on national legislation and law enforcement practice in to be analyzed in the South East European (SEE) region, namely in Albania, Bosnia and Herzegovina, Kosovo (UN administered territory under UN Security Council resolution 1244/1999), Montenegro, the former Yugoslav Republic of Macedonia, and Serbia. The research was complemented by a partial analysis on the situation in Croatia.

5.  The following is the set of findings and recommendations stemming from the answers provided by national experts to a uniform questionnaire.

6. For gathering the necessary information, a questionnaire in English was developed and distributed to the national experts identified in the framework of the project in August 2013.

7. The questionnaire was completed in English by the national experts: Mr. Enio Haxhimihali (Albania), Mr. Muhamed Mujakic (Bosnia and Herzegovina), Ms. Lana Ofak (Croatia), Mr. Visar Morina (Kosovo (UN administered territory under UN Security Council resolution 1244/99)), Ms. Maja Kostic Mandic (Montenegro), Mr. Bojan Bogevski (the former Yugoslav Republic of Macedonia), and Ms. Mirjana Drenovak Ivanovic (Serbia).

8. The questionnaire (after asking for technical detail information about the person filling in the answers) requested general information on the system of environmental legislation and authorities (main laws or codes, state structure, system of public authorities applying environmental legislation or conducting oversight (supervision, inspection), the role and authority of the prosecutor's office in environmental protection and the general concept of legal standing. The purpose was to have a general overview of government structure and how developed environmental regulation is. Also the state administrative structure, competent authorities, etc. are important to have an insight how the static environmental law is applied in reality. Finally, a separate question asked about the applicability of the Aarhus Convention in the domestic legal order. 

9. Then the questionnaire asked about the first bigger subset of substantive questions: access to justice in cases of refusal or access to environmental information (remedies available, procedural rules, judicial remedies and other independent and impartial bodies or administrative authorities ensuring access to environmental information.

10. The second bigger substantive part in the questionnaire was about public participation in the administrative phase of environmental matters. National researchers were asked to describe the procedure for making decisions on specific activities relating to the environment, especially those that are in Annex I of the Aarhus Convention. The research asked if the public has a right to challenge the substantive and/or procedural legality of the decisions, whether the appellate body is independent and impartial, is there an ombudsman to consider issues relating to the environment. Another issue to be analyzed was if the public has the right to challenge in an administrative procedure the acts/omissions by private persons and public authorities "which contravene provisions of law relating to the environment". Later practical details of administrative procedures were asked about, e.g. timeliness, access to the administrative decisions, enforceability.

11. The following larger part of the questionnaire turned to the judicial remedies, and as a start, the answers were presenting the judicial system, with questions on types of court proceedings, participation in criminal cases and misdemeanor cases, use of alternative dispute resolution mechanisms (mediation) etc. The central issue was legal standing, and to uncover that, leading questions were made. The two major issues were standing against administrative decisions and against acts/omissions contravening environmental law and in relation to this, the question on actio popularis was also raised. Again, similarly to the administrative procedures, practical questions on judicial proceedings were made, such as timeliness, knowledge of judges, participation of lay persons as members of the court, involvement of technical experts, execution of court decision, access to court decisions, etc.

12. As a separate chapter, procedural and other remedies in environmental matters were asked about, including timeliness and costs. One major issue was the suspension of administrative decisions’ enforceability due to a judicial procedure, injunction in court procedures, and compensation for environmental damages on behalf of the public. As for timing, timeframes of administrative and judicial procedures were researched, and in terms of costs, the major cost categories were identified. Within that, questions were made on administrative and judicial expenses, mandatory counsel, burden of proof, fee waivers, time of payment of costs, costs of evidence, bonds for injunctions, and other issues, such as the prevalence of the loser pays principle, and a brief info on the respective minimum wages and old age pensions. Related to the issue of costs and real access to courts, a few questions tried to uncover the regulation and practice of state funded legal aid, public interest environmental law NGOs, pro bono lawyers, and funding for such service.

13. At the end of the questionnaire, national researchers were asked to give a few practical examples from case law on the functioning of access to environmental justice in their respective legal systems, and ultimately to add the sources of information, the excerpts of legislation and some related web links to the end of the questionnaire. 
14. In the course of autumn 2013, the questionnaires filled out by the national experts were partly translated in national languages and sent to national focal points of the Aarhus Convention for multi-stakeholder consultations and comments. Afterwards, national experts were requested to review their completed questionnaire on the basis of the comments received.
15. Synthesis of the provided material and guidance to the national experts on how to complete the questionnaire was provided by consultant Mr. Csaba Kiss.
16. The preliminary findings and recommendations will be discussed at the seventh meeting of the Aarhus Convention Task Force on Access to Justice in Geneva on 24-25 February 2014.
17. The preliminary version of the study will be made available for the fifth session of the Meeting of the Parties to the Aarhus Convention (Maastricht, the Netherlands, 30 June – 2 July 2014).
II. Analytical Summary 
A. Introduction to the analytical part

18. As was mentioned in the foregoing, the purpose of this study is to research and present the situation in the SEE region in relation to access to environmental justice. This sub-area of access rights guaranteed by the Aarhus Convention is in the center of interest for many years, in the European Union and elsewhere alike. There are recent studies, discussions, events and legislative processes in the countries of the European Union and Eastern Europe, the Caucasus and Central Asia as well as there are a number of projects and initiatives in the SEE region that focus on access to environmental justice.
19. The SEE is a region where impacts of the EU pre-accession process can be felt to a large extent.   The region benefit somehow from EU funded and managed projects, and some even made considerable progress on joining the EU. Croatia is an example for a successful membership application while others also have done a lot of efforts to become EU members on the long run. The question arises whether this has had an impact on access to environmental justice.
B. Legislation and administration

a) Environmental legislation in SEE 

20. Partly as a consequence of a relatively developed environmental legislation of the former Yugoslavia, partly stemming from the organic legal development in the region and partly as an impact of the aspiration of the SEE region to join the European Union, by today there is a considerable body of environmental legislation in force. 
21. There are Constitutions in each entity of SEE that also in a majority of the cases include the right to a healthy environment. Exceptions are Bosnia and Herzegovina where this right is not enshrined in the Constitution and Kosovo (UN administered territory under UN Security Council resolution 1244/99) where – while the protection of the environment is one of the basic constitutional values – the Constitution itself failed to recognize this as a human right, but rather applies an obligation concept, declaring that the protection of the environment, nature, biodiversity is everyone’s responsibility. This latter concept is also applied by the Constitution of the former Yugoslav Republic of Macedonia that in addition includes the obligation of the public authorities to ensure conditions for the citizens to live in and promote a healthy environment. A special case is the one of Montenegro where the Constitution declares the country an “ecological state”. In Serbia, the right to environment is combined with everyone’s obligation to preserve the environment and the responsibility of the state and its autonomous provinces for environmental protection.
22. As regards access rights (such as access to information, participation in decision-making and access to justice in environmental matters) some researched Constitutions also have provisions on these questions. The Constitution of Montenegro for instance includes both the right to access information and a special right to receive environmental information. As for participation, the Constitutions of Kosovo (UN administered territory under UN Security Council resolution 1244/99) and of Montenegro acknowledge that the public should be involved into and heard in decision-making processes. Finally, as regards access to justice, the Constitution of Bosnia and Herzegovina refers to the human right to have a fair trial, and the one of Montenegro includes the right to access to justice.
23. There is a long and exhaustive list of general as well as sectoral environmental legislation. A major Environmental Protection Act, was adopted quite recently: Albania 2011, Bosnia and Herzegovina (Federation 2003, Republika 2002), Kosovo (UN administered territory under UN Security Council resolution 1244/99) 2005, Montenegro 2008, Serbia 2004 and the former Yugoslav Republic of Macedonia 2009. All major issues are covered in these places by separate laws, such as air, water, waste, nature conservation, fishery, mining, environmental impact assessment (EIA) and integrated pollution prevention and control (IPPC), strategic environmental assessment (SEA), and the like.
24. We have to mention here as being relevant for the entire study, for both legislation and implementation related issues, that only one country has not a unitary state structure but a special federative structure. In Bosnia and Herzegovina, as a state, there are two entities called the Federation of Bosnia and Herzegovina and the Republika Srpska. Besides these two constituent entities, a separate territorial unit called Brcko District also enjoys considerable autonomy in managing its matters. In case of discussing Bosnia and Herzegovina in this study, all information and findings and recommendations apply to both of the entities (the Federation and the Republika) unless otherwise specified. Therefore there is no separate discussion of the two entities unless their specific circumstances so require.

b) Overview of public authorities in environmental protection

25. There are elaborate systems of environmental public administration in each case examined. There are ministries of the environment (using specific names in each occasion) responsible for environmental policy-making and coordination of the environmental administration. These ministries are divided into departments and frequently there are specialized institutions under the ministries (e.g. the Office of the Environment in the former Yugoslav Republic of Macedonia). 
26. In Bosnia and Herzegovina, there is a special organizational system stemming from the unique feature of the country. On the state level, the Ministry of Foreign Trade and Economic Relations has a Sector on Natural Resources, Energy and Environment, while environmental protection is mostly the competence of the two entities. In order to facilitate cooperation between the entities, there exists an Inter-Entity Steering Committee for the Environment with the major task of harmonizing environmental legislation within Bosnia and Herzegovina. In the two entities, there are independent environmental ministries respectively. 
27. In Serbia, the autonomous provinces have their competence to implement national environmental laws according to their subordinate legislation. 

28. Actual implementation of environmental legislation such as issuing of permits and performing inspections is entrusted with centrally organized national environmental agencies and regionally organized offices/branches. In Kosovo (UN administered territory under UN Security Council resolution 1244/99) there is only a central institution, the Kosovar Environmental Agency with no regional offices. Regulatory enforcement and environmental inspections are carried out by inspectorates that are either merged with other environmental agencies (in Montenegro and in Republika Srpska within Bosnia and Herzegovina) or are separately organized (in Albania, in Brcko within Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia and in Serbia). 
29. National studies mention the competence of municipalities / local governments in applying environmental legislation but do not attach a major significance thereto, with the exception of the former Yugoslav Republic of Macedonia where these are competent to issue the so-called B type environmental permits.
30. Public prosecutors are known and functioning institutions, however, their powers is almost exclusively limited to representing charges in criminal proceedings. Consequently, they do not have a role of overseeing the legality of the public administration’s conduct, except in the former Yugoslav Republic of Macedonia where public prosecutors can file an appeal against a decision that violates the law to the detriment of the public interest and can submit a request for protection of the lawfulness at the court against an administrative decision. Also in Serbia, the prosecutors may be entitled by law to protect legality and public interest and to this end have the capacity to be parties to remedy (administrative and judicial) procedures or to file lawsuits against administrative decisions being detrimental to the public interest. 
31. Finally, as regards the protection of human rights by specifically elected parliamentary commissioners (ombudspersons), there are ombudsmen in each place examined under different names. In Bosnia and Herzegovina this institution operates on the state level. Commonly, their tasks are to investigate maladministration of public authorities, prepare reports and issue non-binding recommendations to the affected administrative organs, and ultimately report its activities to the Parliament and the public. In some cases they have also special powers, e.g. in the former Yugoslav Republic of Macedonia can request an injunctive relief in case an implementation of a disputed administrative act may cause irreparable damage to the right of the interested party. 
c) Aarhus Convention – transposition, implementation, enforcement

32. Albania, Bosnia and Herzegovina, Croatia, Montenegro, the former Yugoslav Republic of Macedonia and Serbia have ratified the Aarhus Convention and are parties thereto. National level public authorities usually do not apply the Convention directly , partly due to the need for national implementing legislation (Albania, Montenegro), partly due to practical reasons. In Bosnia and Herzegovina, international law is considered superior to domestic law, therefore public authorities are in a position to directly apply the Convention, however, there are no instances on practice yet where this would have happened. In Serbia, international norms are integral part of the domestic legal system and as such, are directly applicable. 
33. Generally, there is a frequent mention of the lack of relevant case law regarding the direct or indirect application of the Aarhus Convention from almost the all region. 

C. Administrative decision-making 

34. In all instances examined, the state administration is in charge of overseeing the environmentally relevant activities or human activities having environmental impacts. The system of environmental authorities was already detailed in the foregoing. Here we study the process and the results of environmental decision-making on the administrative level.

a) Administrative decisions relevant for the environment 

35. In Albania, there is a separate law on environmental permitting, dividing the possible human activities into 3 categories and assigning respective permit types thereto, such as A, B and C. A and B type permits are issued by the Minister of the Environment while the C type permits are issued by regional environmental agencies. Albania is unique in operating a single unified National Center of Licensing where all permit applications have to be submitted. In Bosnia and Herzegovina, permits for activities with significant environmental impact falling under the Annex I of the Aarhus Convention are issued by the Ministry of the Environment, just like in Kosovo (UN administered territory under UN Security Council resolution 1244/99) and in the former Yugoslav Republic of Macedonia, and unlike in Montenegro and in Serbia where the Environmental Agency is in charge of issuing such permits. 
36. National experts have mentioned that the principal laws applying to such decision-making processes are the general Administrative Procedure Acts, and other environmental acts or lower level norms define only the specific features of the foregoing procedures.

b) Possible non-judicial remedies

37. In every case there is some kind of administrative appeal procedure available for those willing to challenge the aforementioned environmental decisions. In Albania, such challenge has to be submitted to the same level authority that made the decision. This may take the form of either an informal request to the administrator of the case or the administrative agency making decision in the case, or a formal appeal to the decision-making body. Such an informal request has no time limit for submission, and the public is entitled to receive a reasoned answer within 1 month from the day of submission. If the decision was made by the regional environmental agency, an appeal can be submitted to the superior authority. In Bosnia and Herzegovina, this can be submitted as an appeal to the same level or to the superior authority. In Croatia, there is no appeal against the decisions of the ministry of the environment but a direct court process can be initiated. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), such request for remedy can either be submitted to the public authority in the form of so-called request for reconsideration. Also it can be submitted as an appeal to the superior authority; with this solution Kosovo (UN administered territory under UN Security Council resolution 1244/99) is unique in making it possible for complainants to choose between available forums. In Montenegro, environmental administrative decisions are appealed at the ministry of the environment (if the decision was made by the Environmental Protection Agency) or the Chief Administrator (if the decision was made by the local government). In Serbia, there is an appeal against environmentally relevant first instance administrative decisions. However, there is no appeal against permits that relate to activities included in Annex I of the Aarhus Convention, EIA decisions and permits for discharges and emissions; in such cases there is an option of a direct court procedure against such decisions. 
38. There are no independent and impartial bodies to challenge the said administrative decisions in Albania, in Bosnia and Herzegovina and in Montenegro. In the former Yugoslav Republic of Macedonia, however, there is a unique solution since December 2011, i.e. a single authority called State Commission for Decision-Making in Administrative Procedure and Labor Relations Procedure in Second Instance that is formally independent and impartial, and is entrusted with making second instance decisions in all kinds of administrative matters. 

39. There is no chance for forum shopping, i.e. choose what remedies (administrative or judicial) to apply against a first instance administrative decision in the examined SEE region with the slight exception of Kosovo (UN administered territory under UN Security Council resolution 1244/99) where types of administrative remedies can be selected by the complainant.

40. Separate kind of administrative procedures are those that are initiated by the members of the public and that target breaches of environmental law by private individuals and public authorities. These procedures are the manifestations of Article 9, paragraph 3, of the Aarhus Convention that requires Parties to the Convention to ensure that “members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment”. In this regard, most of the national experts indicated some kind of possibilities when members of the respective public can report threats or damage to the environment and request the competent environmental authorities to act in the environment’s favor.
41. There is a possibility to report a case to the respective environmental agency in Albania, the former Yugoslav Republic of Macedonia and Montenegro, while in Bosnia and Herzegovina such requests have to be submitted to the ministries of the environment of each federal entity. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), this is an administrative complaint that can be submitted to competent authorities, and specifically their units called the Committee for Appeals.. In Serbia, the Environmental Protection Act stipulates that a citizen or groups of citizens, their associations, professional and other organizations are entitled to exercise their right to a healthy environment before the competent authority or the court in accordance with the law. 
42. The possibility of third party intervention into administrative procedures might be also relevant to consider. In Albania, it is allowed for those having a legal interest in the matter of the case to intervene into the appellate procedure. In Bosnia and Herzegovina and in Kosovo (UN administered territory under UN Security Council resolution 1244/99) it is also a possibility. In the former Yugoslav Republic of Macedonia the condition for such intervention is that the third party intervening should be directly harmed by the annulment of the disputed administrative act.
c) Availability of decisions of public authorities 
43. Decisions of public authorities and appellate authorities have to be published online in a number of places of the SEE region, e.g. in Albania via the homepage of the National Center of Licensing. In Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) and in Serbia that is not a legal requirement but still the Ministry of the Environment publishes major environmental decisions via electronic and print media. Comments of the national experts doubted that a full range of information was made available on the designated websites in Albania, and in Kosovo (UN administered territory under UN Security Council resolution 1244/99) the responses of the experts call attention that administrative decisions are rarely available online and that even if so, this is only a recently established practice of the Ministry of the Environment. In Montenegro, the competent authority is obliged to notify the public about its decisions within eight days in at least one local newspaper in each of the official languages, or online. No such obligation is in place in the former Yugoslav Republic of Macedonia.
D. Access to justice
a) The judiciary

44. There are elaborate systems of judicial organizations and bodies that include a judicial hierarchy of basic courts, appellate courts and the Supreme Court almost everywhere. In Bosnia and Herzegovina, these are called municipal and cantonal (in the Federation) and basic and district (in the Republika) courts. When challenging a decision of a state level administrative organ in Bosnia and Herzegovina, the state level court of Bosnia and Herzegovina is the competent judicial body for reviewing. 

45. Environmental cases normally fall under the jurisdiction of the basic courts in the first instance. These courts are in charge of adjudicating legal disputes where administrative decisions are involved. 

46. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), for instance, there is only one court in the entire territory to adjudicate administrative disputes, i.e. the Administrative Department of the Pristina Basic Court. In the former Yugoslav Republic of Macedonia, the Supreme Court is specifically entrusted with adjudicating “fair trial” claims i.e. those complaints that parties to judicial proceedings raise for court processes not finished within a reasonable timeframe. There are separate administrative courts in a number of countries, such as in Albania, Montenegro, and the former Yugoslav Republic of Macedonia or Serbia. In the former Yugoslav Republic of Macedonia, the appellate powers are vested in the Higher Administrative Court. 
47. As a special judicial body, all examined court systems have Constitutional Courts that have the competence to adjudicate the constitutionality of norms (so-called abstract norm control). Depending on who can initiate such a norm control procedure, actio popularis is usually not granted in the SEE region with the exception of Croatia, the former Yugoslav Republic of Macedonia and Serbia (in Croatia, however, the decision to start such a procedure is in the discretion of the Constitutional Court). In Kosovo (UN administered territory under UN Security Council resolution 1244/99), for instance, the circle of those who can start such a process is limited to a few state functionaries. Apart from that, Constitutional Courts are entrusted with adjudicating individual constitutional complaints in which specific violations of constitutional rights can be claimed. 

48. The types of procedures that can be initiated before the judiciary are administrative disputes and civil disputes, the previous challenging the legality of administrative decision-making while the latter posing claims against other individuals, organizations, etc. These disputes are not different according to who started them (individual, NGO, group of individuals, other entity, etc.). When reviewing the legality of administrative decisions, the courts look both into the procedural and the substantive legality of administrative decisions with the exception of Montenegro where the primary focus of the courts is to adjudicate procedural legality. In Serbia, the extent of jurisdiction is decided by how the administrative court decides, i.e. in full jurisdiction it has a reformatory power, nevertheless in the last 20 years there have been only 4 cases (and none of them environmental) where the court sat in full jurisdiction.
49. There are no lay persons or jurors involved into judicial benches. One exception is the former Yugoslav Republic of Macedonia, where there are lay persons sitting in criminal benches, however, even they have to pass a mandatory specialized training organized by the respective judicial academy. There is no chance to involve technical experts as members of the judicial bench into the adjudication. This however does not prevent the mandating of court appointed technical experts to give reasoned expert opinion on certain issues of importance (see later when discussing evidence).

50. Judicial independence is ensured in a way that no member of the executive branch can overrule or cancel judicial decisions anywhere in the SEE region. 

51. One specific and important issue is the publicity or public availability of court decisions. One type of solution is the publication of the judgment on the website of the court, however, only as discretion; this is applied in Albania where there is no legal obligation to do so and in Montenegro, although in the latter country in practice the administrative judicial decisions are still regularly published. Another solution is the mandatory publication of the decisions on the court’s website, which is the rule in the former Yugoslav Republic of Macedonia (the deadline for publishing is 2 days from the signature of the judgment) and in Serbia (the most important decisions of the Supreme Court of Cassation are on its website). In addition, in Serbia a bulletin is published by the Supreme Court of Cassation, and also the Constitutional Court has an online database of case law. And finally, one option is the lack of publishing that is done in Bosnia and Herzegovina or Kosovo (UN administered territory under UN Security Council resolution 1244/99). 
52. The other side of this problem is whether disclosure of court decisions can be achieved within the Freedom of Information Regime of a county. This applies to all examined cases, with certain limitations regulated by the Freedom of Information Acts (see later), except in Montenegro where the Supreme Court explicitly declared that Freedom of Information does not encompass judicial decisions. 
53. Eventually, a specific characteristic of a judicial system is to what extent judges are knowledgeable in environmental matters and whether the high and supreme courts have engaged into publishing mandatory or advisory opinions in environmental or access rights matters. Also important to see if there is any mandatory or optional training for judges in environmental matters. In Albania, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) and in the former Yugoslav Republic of Macedonia, there is not yet any leading opinion of the courts in environmental matters, and while environmental education is part of the court curriculum, it is only optional. In Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia and in Montenegro, the level of knowledge of the judges in environmental matters is reported to be low. Training on environmental issues, including the Aarhus Convention, was integrated into the judicial academy training curriculum in Albania and in Bosnia and Herzegovina. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), environmental law is an elective course only on the master level, and judges receive training on the Aarhus Convention in the respective judicial academy. In the former Yugoslav Republic of Macedonia, there is a training in environmental law envisaged for judges for the 2013-2014 years. In Serbia, there has been and still is a judicial reform ongoing, and as part of it, training of judges in the Judicial Academy is available, although continuous training of judges is voluntary.
b) Access to information cases

Access to information legislation
54. Access to environmental information is the cornerstone of public participation because of the common sense wisdom: there is no meaningful participation without proper access to environmental information. 
55. Access to (general, thus not only environmental) information is frequently enshrined in the Constitutions. Freedom of Information Acts were adopted everywhere; however, none of them has a specific access to environmental information regulation. In addition, legal enactments on transposing the Aarhus Convention, on environmental protection, on Environmental Impact Assessment, on administrative procedure etc. also contain relevant provisions on access to environmental information. Active access to information (i.e. to make available environmental information to the public) obliges public authorities as well as those bodies and organs that fall under the scope of the definition, i.e. natural or legal person having public responsibilities or functions, or providing public services, relating to the environment under the control of public authorities.
56. In Croatia, if a requested information cannot be disclosed based on the Environmental Protection Act, the public authorities are still bound to consider whether the information can be disclosed based on the general Freedom of Information Act. In Montenegro, authorities are bound to draw up and publish a guide for access to information, and also make available the list of information (as a metadata) possessed by the respective authority. In Serbia, environmental information and that relating to public health have a special position so public authorities cannot refuse their disclosure. Also a curiosity of the Serbian legal system is that if the requested information relates to the protection of life and liberty of individuals, threats or protection of public health and risks of environmental protection, the authority is obliged to fulfill the request within 48 hours of receipt.  
Remedies available for the refusal of access to information

57. In case holders of (environmental) information refuse to satisfy a request for disclosure, there must be certain remedies available against such situations, as required by the Aarhus Convention. Also there has to be remedies applicable for the cases called “silence of the administration”, i.e. the lack of response from the holders of information to requests.

58. First of all, refusals of request for information have to include a clause on the available remedies, thus orientating the applicantshow to appeal such refusals. 
59. As regards remedies against refusals of information, the examined places seem to be quite similar. In case a request for information is refused, the applicant has to apply the regular administrative appeal avenues in order to obtain a superior administrative decision on the disclosure or refusal. 
60. The silence of the administration entitles the applicant to use the regular remedies. If the information is not held by the public authority in Serbia, it has to refer the request to the Commissioner for Public Interest Information (to be detailed below); the Commissioner verifies if that is true and refers the request to the public authority that holds the information. 
61. In Albania, the authority refusing the request cannot be approached to reconsider its standpoint. In Croatia, any refusal, wrongful or inadequate answer, etc. in freedom of information cases can be appealed to the Information Commissioner whose position was created in 2013. The former Yugoslav Republic of Macedonia uses a specific regime, i.e. in case of a refusal a Commission for the protection of the right to free access to public information has to be approached first. There is a special rule applying to refusals made by municipalities and legal entities with public responsibilities or functions, or providing public services, relating to the environment. In this case the appellate authority is the Ministry of the Environment, however, in practice, applicants still turn to the Commission which accepts such appeals and makes decisions in the merit of the case. The same specific regime is used in Montenegro where the Agency for the protection of personal data and access to information fulfills the role of appellate authority where the appeal against a refusal has to be submitted first. In Serbia, the applicant may lodge a complaint with the Commissioner for Public Interest Information if a public authority refused a request for information or failed to reply to a submitted request within time limits set for the access to environmental information.  
62. Once the superior administrative decision is made, there is a judicial remedy against it. Courts are allowed to order the disclosure of information in all the region. In Croatia, the lawsuit has to be filed against the Information Commissioner, whose decision cannot be executed in case it granted access to information. In Montenegro, there is a chance to directly turn to the court for remedies in case of refusal if it was based on the fact that the requested information was a secret. In Serbia, again the Commissioner can be taken to court in an administrative judicial dispute. In case the refusal, etc. was done by the National Assembly, the President of the Republic, the Government of the Republic of Serbia, the Supreme Court of Serbia, the Constitutional Court and the Republic Public Prosecutor, immediately an administrative judicial dispute may be initiated, in addition to notifying the Commissioner by the relevant court ex officio.
63. There are no independent and impartial bodies that can be approached in such cases that would investigate the refusals of requests in Albania where the Ombudsman takes part in access to environmental information issues but cannot ensure it. Contrary, in Croatia and in Serbia the Information Commissioner is independent and impartial, and in Bosnia and Herzegovina and in the former Yugoslav Republic of Macedonia, the Ombudsman is available for such procedures and can – besides their regular powers – also initiate a misdemeanor procedure against those officials who have unlawfully withheld public interest information. Also in Kosovo (UN administered territory under UN Security Council resolution 1244/99) and in Serbia, the Ombudsman is also in charge of ensuring proper access to information. 
Deadlines for remedies against refusals and other procedural rules 
64. Deadlines for submitting an appeal against a refusal are 30 days (Albania, Kosovo (UN administered territory under UN Security Council resolution 1244/99)) or 15 days (Croatia, Bosnia and Herzegovina, the former Yugoslav Republic of Macedonia and Montenegro). The silence of administration can be established after 3 months from the initial request for information in Albania, 60 days in Bosnia and Herzegovina and in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in 15 + 7 days in the former Yugoslav Republic of Macedonia whereas there is no time limit for such appeal in Croatia. Also the court procedure has to be initiated within 30 days from the delivery of the second instance decision in Albania, in Croatia, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia and within 15 days in Montenegro. According to the law, the judicial decision has to be made within 30 days in Albania, in 90 days in Croatia, but almost everywhere else in the region the court procedures are expedited.
65. The court has access to the information that is disputed, i.e. the court can make a judgment while knowing the information that was refused in Albania, in Croatia, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) and in the former Yugoslav Republic of Macedonia. In Bosnia and Herzegovina, the court has access to this information only in case the applicant has filed a motion in this regard. In Montenegro, courts do not have access to the information on whose disclosure they make a judgment. In Serbia, the Information Commissioner and the court can ask for the disputed information, whose confidentiality still has to be ensured by the public authority; if the public authority fails to provide the requested information, the court can demand an explanation.
66. National experts have identified the following largest problems in relation to access to environmental information in their respective legal systems: Albania – lack of response from the public authorities; Croatia – absence of timely response; Bosnia and Herzegovina – the requirement towards NGOs to show legal interest for access to information (contrary to the Aarhus Convention) and the low level of agility of the courts to adjudicate in these matters; Kosovo (UN administered territory under UN Security Council resolution 1244/99) – lack of legal awareness and insufficient legal aid; the former Yugoslav Republic of Macedonia – unwillingness of public administration to disclose information and lack of coercive measures against non-compliance with the court rulings; Montenegro – restrictive legal position of the Supreme Court towards information disclosure.

c) Public participation cases

Criteria of legal standing 
67. The criteria of legal standing in administrative appeal cases are fundamental because they may have long-term implications on the chances of starting a future lawsuit against the final administrative decision. The following rules apply:

68. As regards legal standing to appeal an administrative decision, in Albania, in Bosnia and Herzegovina, in Croatia, in Montenegro and in Serbia, members of the public have the right to appeal if they demonstrate the affectedness of their rights or legal interests (in Albania, this has to be direct or indirect, individual or collective; in Serbia also obligations can be affected). Legal standing for individuals in Croatia requires impairment of rights due to the location or nature of the impact of a project, and a prior participation in the preceding administrative process. For NGOs, the law defines criteria by fulfilling which the NGOs can have legal standing to appeal. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), such an appeal requires that the rights or legal interests of the subject are adversely affected. In the former Yugoslav Republic of Macedonia, the rights and interests have to be infringed, or it has to be demonstrated that the subject should have been party to the first instance administrative procedure. In Serbia, the Constitution guarantees everyone’s right to appeal or use other legal remedies against decisions on his/her rights, obligations and legal interests. Any natural or legal person can be a party to an administrative procedure in case that infringes on his/her rights and legal interests. Also a group of persons or other entities not being legal persons can have standing if they are holders of rights, obligations and legal interests that are decided in an administrative procedure. A special exception in Serbia is IPPC decisions where the members of the public have no legal standing, neither for an administrative appeal nor in an administrative judicial proceeding. 
69. As regards standing to sue, in Albania, the Constitution guarantees everyone’s right to protect his/her constitutional and legal rights, freedoms and interests before an independent and impartial court. This applies to challenging the procedural and substantive legality of administrative decisions as well. However, those wishing to apply judicial remedies have to have their rights or legal interests affected. In Bosnia and Herzegovina, those not satisfied with an administrative decision and having a right or legal interest affected, including NGOs, can apply judicial remedies against administrative decisions; participation in the administrative phase is not a precondition of judicial recourse. In Croatia, any individual or legal entity who deems that his or her rights or legal interests have been violated by a decision, by an act of the public authority, or by failure to adopt a decision or to act within the time limit prescribed by law, or by the conclusion, termination or enforcement of an administrative contract shall have the right to institute an administrative judicial dispute. Organizations, business units or commercial organizations, settlements etc. or groups of persons, although they do not have the character of a legal entity, may institute an administrative judicial dispute if they have the capacity to be the holders of the rights and responsibilities which were the subject of the administrative proceedings. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), the same applies, i.e. those having a right or legal interest affected, have legal standing to sue. In the former Yugoslav Republic of Macedonia, the criteria of legal standing are affectedness of rights and legal interests for individuals and being considered as holders of rights and responsibilities subject to administrative procedure for NGOs. The former Yugoslav Republic of Macedonian Environmental Protection Act defines the public concerned i.e. those who have interest in a decision as those who are likely to experience the effects of a particular decision. In Montenegro, also violation/infringement of rights and legal interests is the criterion of legal standing at court, just like in Serbia. In Serbia, those can have standing as well who are not legal persons but can be holders of rights, obligations and legal interests which are decided in administrative judicial disputes.
70. The public has a right to challenge in court the acts and omissions of public authorities and private persons contravening environmental law almost everywhere in the region. This can take the form of a right to initiate administrative procedures ( the former Yugoslav Republic of Macedonia,  Montenegro and Serbia) or to start lawsuits (Croatia, Kosovo (UN administered territory under UN Security Council resolution 1244/99), i the former Yugoslav Republic of Macedonia, Montenegro and Serbia). 
71. Judicial remedies are available against administrative decisions only if the administrative remedies (appeal to the superior public authority) have been exhausted. 

72. There are no regional or local variations in the regulation of legal standing in any of the examined SEE countries and territories, not even in the federatively structured Bosnia and Herzegovina or in Serbia having autonomous provinces. There are no sectoral variations in the regulation of legal standing except in the former Yugoslav Republic of Macedonia where a number of sectoral legislation limits legal standing to the applicant and the public authority and in Serbia where certain laws exclude access to justice (nuclear safety, air protection, water management).
Actio popularis

73. There is no actio popularis in environmental matters in Albania, Kosovo (UN administered territory under UN Security Council resolution 1244/99), Montenegro and Serbia. There is actio popularis i.e. any member of the public can participate in administrative judicial proceedings in Bosnia and Herzegovina. ? In Croatia, there is a provision in the Civil Procedure Act which grants the right to everyone to ask for the source of danger to be removed. It allows that even a person who is not in danger has standing to ask for the removal of the source of danger. However, if the activity at issue is of public interest and is carried out on the basis of a permit, only excessive damages may be claimed. There is, however, no reported case law based on this article. In the former Yugoslav Republic of Macedonia, the system where any member of the public may take an action in court against an operator who is an owner of a potential source of danger can be regarded as an actio popularis legal instrument. Also there is actio popularis before the Constitutional Court of the former Yugoslav Republic of Macedonia and Serbia for subsequent norm control. In addition, in Serbia the public prosecutor may file a lawsuit against a decision violating law to the detriment of the public interest.
74. There is no opportunity for the third party intervention into judicial proceedings in Bosnia and Herzegovina and in Kosovo (UN administered territory under UN Security Council resolution 1244/99). In Albania, the third party intervention can be primary (third party suing both litigants) and secondary (third party joining either side). In the former Yugoslav Republic of Macedonia third party intervention in court procedures is allowed if the third party has legal interest in the litigation; also an amicus curiae is allowed in such cases. 
75. In Montenegro, those have legal standing in administrative judicial proceedings whose rights and legal interests would be adversely affected by the annulment of the disputed administrative decision. In Serbia, the Ombudsman and the Information Commissioner may assist NGOs in bringing cases to the court. 
Procedural questions: possible decisions, suspension of enforcement, injunctive relief 

76. In Albania, the reviewing authorities can either confirm the challenged administrative act (reject the appeal), can annul the act (in full or in part) but can also modify the act, i.e. they apply full reformatory powers. This is also the case in Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) (where in addition, the reviewing authority can also instruct the inferior authority to issue an unlawfully rejected administrative act), in the former Yugoslav Republic of Macedonia, in Montenegro and in Serbia. In addition, in Serbia, the superior authority can also declare the decision null and void (which is different from annulling it).
77. The appeal has an automatic suspensive effect on the first instance administrative decision, with specific exceptions, e.g. the execution of the first instance decision is in the interest of the public order, the public health or other public interest, etc. This is the case in Albania,  Croatia,  Kosovo (UN administered territory under UN Security Council resolution 1244/99),  the former Yugoslav Republic of Macedonia and  Montenegro. In Bosnia and Herzegovina, however, there is no such automatic suspensive effect attributed to the administrative appeal. Specifically, in the former Yugoslav Republic of Macedonia the appeal in SEA, EIA and IPPC cases does not have an automatic suspensive effect, but the appellant can request such suspension and the appellate authority is obliged to make a decision within 3 days. In Serbia, if the appeal has no suspensive effect, it has to be stated in the decision; this is the case ipso iure in EIA and IPPC cases where there is no appeal, except EIA screening and scoping decisions that can be appealed.
78. The environmental authority deciding over the appeal or the environmental inspection authority has also the powers to temporarily or permanently stop and activity if that contravenes environmental law in Albania, in Bosnia and Herzegovina, in Croatia, while in Kosovo (UN administered territory under UN Security Council resolution 1244/99) they only have the powers to temporarily stop an activity. In the former Yugoslav Republic of Macedonia, the authorities also have such powers just like in Montenegro and in Serbia, however, in Montenegro the prohibition of an activity can only be temporary.
79. Once the case is before the court, the motion initiating the court process does not have a suspensive effect on the applicability of the final administrative decision in Albania, in Bosnia and Herzegovina, in Croatia, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia, in Montenegro and in Serbia.
80. However, the applicant in the court procedure can claim that the court suspend the enforcement of the administrative decision if the latter would cause an irreparable damage to the applicant and the suspension is not contrary to public interest in Albania, Croatia, the former Yugoslav Republic of Macedonia, Montenegro, Serbia and Kosovo (UN administered territory under UN Security Council resolution 1244/99).
81. Such judicial suspensive decisions can be enforced by the bailiff office in Albania, by the court in Kosovo (UN administered territory under UN Security Council resolution 1244/99). 
82. Courts also have the powers to either temporarily or permanently suspend activities by their injunctions in Albania, Bosnia and Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, Montenegro and Serbia (in the latter even ex officio). In Croatia, however, this provision has never been applied to date. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), courts do not have such powers in administrative judicial proceedings, but can review such decisions of environmental authorities. 
Compensation to the public for environmental damage

83. The concept of the public enforcing a tort claim in the name of the public (or the environment as such) has not taken root yet in the examined SEE. None of the legal systems allows anyone else but the damaged party to claim damages in a tort law process. However, that legal possibility is certainly available, i.e. injured parties can claim compensation according to the general rules of civil law from the damaging parties even if the damage was done to the elements of the environment under the ownership of the damaged parties.
84. A special regime is applied in Croatia where within the administrative judicial proceeding the applicant can submit a claim for compensation that the court has to decide. However, there have not been any reported cases where this provision was used in practice, so the common procedure is to start a separate private law process for the damages. In Serbia, everyone may demand from someone else to eliminate a source of danger threatening considerable damage to him/her or to an unspecified number of persons, as well as to refrain from an activity causing disturbance or danger of loss, should the ensuing disturbance or loss be impossible to prevent by adequate measures.
Criminal judicial cases and public participation

85. Criminal cases are usually more “closed” types of cases therefore there is no significant public participation in their management, neither in the investigation or indictment phases (before the police and the prosecutor) nor in the judicial phase (before the court). If there is public participation, that is an exception even in the EU Member States (e.g. Spain). 
86. Nowhere in SEE there is public participation in the processes before the prosecutor or the criminal court. In Albania, in Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia, in Montenegro and in Serbia the public can report a crime and be present at court trials but that is all what the public can do in criminal cases. 
Mediation and other non-confrontational ways of problem solution

87. Mediation as an alternative dispute resolution method could gain acceptance in environmental matters since it is able to channel in different interests and can manage parties to a dispute evenly and equally. Still, it is not very popular in environmental matters, but on a larger scale, does not have a real practice yet whatsoever in the examined places, partly due to its novelty, partly due to the continental legal systems’ inherent inability to integrate instruments of negotiation into controversial legal disputes. For this reason, although there is a law on mediation in Albania and in the former Yugoslav Republic of Macedonia, there has not been any case in environmental matters yet that would have been decided by mediation. There is law on mediation but its application in  environmental cases was not reported by national experts. 
d) Practical features of access to environmental justice

88. Legislation and practice may divert from each other and they certainly do in a number of countries, making the real access to justice situation different compared with the theoretical situation derived solely from the letter of the law. In this respect, this study is focusing on two major elements of access to justice in practice: time and money. We are examining the targeted SEE cases in terms of the timeliness and costliness of their procedures in environmental matters.

Timeliness

89. Timely administrative and judicial procedures have major importance in ensuring proper environmental protection. It is a matter of fact that – as the popular saying says – “justice delayed is justice denied”. It is true for access to information (the ultimately received environmental information loses its relevance over time) and participation in decision-making (comments made in a late phase of project development are more easily discarded) as well as access to justice (a favorable court decision after a facility is built and operating/an environmental damage has occurred is merely useless).

90. The time during which an administrative appeal can be submitted to the appellate authority is 30 days in Albania, 15 days in Bosnia and Herzegovina, 15 days in Croatia (if the decision is published on the internet, then the deadline starts only after 8 days of the online publication), 30 days in Kosovo (UN administered territory under UN Security Council resolution 1244/99), 15 days in the former Yugoslav Republic of Macedonia (with the exception of IPPC cases where this deadline is 30 days), 15 days in Montenegro and 15 days in Serbia. 
91. A judicial review of the final administrative decision can be requested at the court within 30 days from the announcement of the decision in Albania, 30 days in Bosnia and Herzegovina, 30 days in Croatia (or 90 days if the decision erroneously informed about judicial remedies), 30 days in Kosovo (UN administered territory under UN Security Council resolution 1244/99), 30 days in the former Yugoslav Republic of Macedonia, 30 days in Montenegro and 30 days in Serbia. 
92. An appeal has to be decided by the appellate authority in a second instance administrative procedure within 30 days in Albania, within 30 days in Bosnia and Herzegovina, within two months in Croatia, within 30 days in Kosovo (UN administered territory under UN Security Council resolution 1244/99), 60 days in the former Yugoslav Republic of Macedonia, within 30 days in Montenegro. In Serbia, administrative procedures are to be conducted without delay, and if law does not specify the duration of such cases, the officer conducting the process sets the time limits in view of the circumstances of the case. In EIA cases, the competent authority has to make a decision within 20 days upon a screening decision.
93. Setting a definite time limit for courts to arrive at a decision and manage the judicial process within a certain time span is a two-faced idea. One the one hand, it is welcome because it may prevent overly lengthy procedures that in itself endanger real justice. On the other hand, it may urge judges to come to a conclusion where the case is yet in a premature state, therefore it may lead to erroneous judgments. In most of the places examined, there is no deadline set for courts to make judgments except the general requirement stemming from the European Convention on Human Rights (ECHR) and the respective Constitutions that a right to a fair trial encompasses the right to have a court case finished within a reasonable timeframe. This reasonable timeframe is later interpreted and explained in relevant case law of both the European Court of Human Rights and the competent national courts. Despite this, there are some regulations in the examined SEE region on the duration of judicial procedures, e.g. in Albania,  Croatia and Serbia. However, there are no timeframes set in Kosovo (UN administered territory under UN Security Council resolution 1244/99), the former Yugoslav Republic of Macedonia and Montenegro.
94. According to the national experts, time limits are not reasonable and sufficient in Albania, Bosnia and Herzegovina, and  Montenegro. Contrary to this, time limits are reasonable and sufficient in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia (but not in the more complex cases). 
Costs 
95. Costs of remedies (in an administrative or in a judicial procedure) are in place so the state administration and the judiciary has to be financed not only from the redistributive state budget but also from the cases they manage. This way the case load and the income of these bodies become more proportionate. Actually, the idea of financing administrative or judicial procedures is not challenged whatsoever, and there is no initiative against reasonable costs of either access to information or access to justice. However, costs that are prohibitively expensive are banned by the Article 9.4 of the Aarhus Convention. Our examination tried to reveal the situation in SEE in this respect.

96. The regular cost categories affiliated with an administrative appeal are the fee for the appeal, the expenses of gathering evidence, especially the costs of experts, and the fee paid to legal counsels in case involved by any of the parties. 

97. There are absolutely no costs to be paid for an administrative appeal in Albania and in Kosovo (UN administered territory under UN Security Council resolution 1244/99). In Bosnia and Herzegovina, these amounts can be approximately between EUR 50 in both entities as the lowest end and EUR 125 (in the Federation) or EUR 250 (in the Republika) as the highest end. In the former Yugoslav Republic of Macedonia, the administrative appeal fee is approximately EUR 5, similarly to Montenegro. 
98. There is no need to apply an attorney/counsel for submitting an administrative appeal. 

99. The judicial fees are defined by a joint order of the ministers of finance and of justice in Albania, however, they are defined on a case by case basis. In private law cases the court tax to be paid depends on the so-called value of the case in some circumstances. Either it is a flat rate EUR 10 or it is 3% of the value of the case above the value of EUR 700. In Bosnia and Herzegovina, in administrative judicial procedures the flat rate fees to be paid are between EUR 50 in both entities as the lowest end and EUR 125 (in the Federation) or EUR 250 (in the Republika) as the highest end. If the lawsuit has a value, i.e. in private law disputes, the entities’ laws apply a complex system which gradually decreases, starting with approximately 3.5% at EUR 750 reaching 1% at EUR 50,000. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), the courts apply a template issued by the Kosovo (UN administered territory under UN Security Council resolution 1244/99) judicial Council with sets the amounts of fees to be paid in EUR depending on the nature of the judicial proceedings. In the former Yugoslav Republic of Macedonia, the Court Fees Act applies two categories: a defined fee for cases not having a value and a court fee dependent on the value of the case where applicable. In Montenegro, the court tax for initiating an administrative judicial proceeding is EUR 20, while the fee for a court decision is EUR 10. A private law claim entails the payment of a fee proportionate to the value of the case according to a complex system, gradually decreasing from approximately 6% at EUR 500 reaching 3% at EUR 5,000. In Serbia, the administrative court fees also align with the value of the subject matter, but cannot be more than EUR 25. In case of private law disputes, the court tax is determined according to the value of the case, such as until EUR 85 it is 20% while above EUR 8,600 it is 5.5%, gradually decreasing in between these two extremes.
100. Low income citizens can be exempted from paying court fees in Bosnia and Herzegovina and in the former Yugoslav Republic of Macedonia, unlike NGOs. Certain lawsuit categories are exempted from the payment of fees, such as social law and labor law cases in Albania and in Kosovo (UN administered territory under UN Security Council resolution 1244/99), and also low income citizens are exempted from the court fees. Low income citizens can be made, while humanitarian organizations are exempt from court fees in Montenegro, the latter resulting in a situation where NGOs frequently include humanitarian work as part of their statutes to benefit from this rule. In Serbia, also material conditions of parties allow the court to exempt them from paying court fees. 
101. The court tax is to be paid before the start of the case and the other costs are to be paid before the judgment is made in Albania, and at their incurrence in Kosovo (UN administered territory under UN Security Council resolution 1244/99) (e.g. submission if motions, etc.). The same applies in the former Yugoslav Republic of Macedonia, or the costs can be paid within 15 days of their incurrence. In Bosnia and Herzegovina a recent Constitutional Court decision will make it possible to pay fees after the judgment is made. In Montenegro, the law does not allow delayed payment of court fees. In Serbia, the fees can be either paid in advance or afterwards.
102. While the loser pays principle applies in all SEE, there is little data on this available in Albania. In Bosnia and Herzegovina this principle is also consistently applied just like in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia, in Montenegro and in Serbia. In Serbia, if case the public prosecutor joins a case, s/he is entitled to reimbursement of his/her costs but not a fee.
103. There is a requirement for mandatory counsel only in front of the Supreme Court in Albania, but not at any level of judiciary in Bosnia and Herzegovina, Kosovo (UN administered territory under UN Security Council resolution 1244/99) or Montenegro. In the former Yugoslav Republic of Macedonia, legal counsel is mandatory if the value of the case is above EUR 16,000. In Serbia, legal counsel is mandatory in the extraordinary judicial remedy procedures. 
104. Legal representation fees follow two models, i.e. a centrally defined table of fees combined with the rules of free market or the total prevalence of free market logic. In the former regime, while the minimum attorney fees are defined (by the Tariff of the respective Bar Association), there is a possibility for attorneys to agree in higher amounts, however, courts normally award only those amounts to a winning party that are regulated in the table of costs. In the latter regime, the attorney and the client are free to define their relationship including the price of the attorney’s services and the courts have discretion to awards fees to the winning attorney. The former regime applies in Bosnia and Herzegovina in both entities, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia, in Montenegro and in Serbia. The latter regime applies in Albania.
Costs of evidence 

105. A major part of fees to be paid by prospective applicants, members of the public in case they resort to starting an appeal or a lawsuit is the costs of evidence, including witness fees, costs of site visits and principal among them, expert fees.
106. Such expenses are prepaid by those parties who initiate such evidence, and eventually the costs are borne by either those who lost the case or those whom are obliged to pay by the court. This is the case in Albania, in Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99), in the former Yugoslav Republic of Macedonia, in Montenegro and in Serbia.
107. There are no determined amounts for each evidence category in Albania, so it is within the court’s discretion to define the amounts. The same applies in Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) and in Montenegro, while in the former Yugoslav Republic of Macedonia the expert itself will determine the amount to be paid for its services. In Serbia, the fee to be paid to experts is defined by an officially released Rulebook on Compensation Costs in Court Proceedings. 
108. A very specific cost category is the so-called bond or cross-undertaking in damages that an applicant has to pay in case the court issues an injunction dependent on the prepayment of this cost. In Albania and in Bosnia and Herzegovina, this is only an option and the court enjoys a large extent of discretion as to the definition of the amount of such payment. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), the law does not foresee the payment of such a bond in case an injunction is issued by the court. In the former Yugoslav Republic of Macedonia, such bond is to be paid upon the order of the court, in case the court considers that the injunction would cause damage to the defendant. There are no clear guidelines as to the definition of the amount of such bond, so it is largely within the court’s discretion. In Montenegro, such payment is not an obligation but an opportunity within the court’s discretion, and the court may involve an expert into defining the amount of the bond. In Serbia, this is again an option and if the applicant pays the defined amount, the court can order the injunction even if the applicant has not proven the likelihood of a claim or danger. 
109. Generally, the national experts have mentioned that there is no sufficient case law/practice in this regard therefore there is no chance to formulate a definite opinion on this in Albania, in Bosnia and Herzegovina, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) or in the former Yugoslav Republic of Macedonia.
110. In an unlikely event, it may also happen that the defendant will sue the applicant for damages in case there was an injunction ordered and later lifted, or in case the case was lost by the applicant. Nevertheless none of the national experts have reported on any of such cases and this also reinforces the foregoing statement on the lack of solid case law in the matter. 
Legal aid

111. There is some kind of state funded legal aid in all SEE except in Albania, in Kosovo (UN administered territory under UN Security Council resolution 1244/99) (there was a project in Kosovo (UN administered territory under UN Security Council resolution 1244/99) between 2001 and 2005, however, not even that was specifically targeted at environmental issues) and in Serbia (where the Constitution guarantees the right to legal assistance but there is no state program for this). In Bosnia and Herzegovina, there is no special regime for legal aid in environmental matters, and while there is legal aid in the former Yugoslav Republic of Macedonia since 2009, it cannot be applied in environmental cases. There is legal aid in Montenegro based on a law from 2011. 
112. Also there are no NGOs that would provide legal aid to the public in Albania, Kosovo (UN administered territory under UN Security Council resolution 1244/99), Bosnia and Herzegovina, and the former Yugoslav Republic of Macedonia. In Montenegro, the parallel systems of state funded legal aid and NGO operated legal aid (assistance) coexist but there are no public interest environmental legal organizations so far. In Serbia, where there are the Bar Association and NGOS as well as law clinics providing free legal services, there is no comprehensive and effective system and the Law on Free Legal Aid is yet in its draft form.
Comparative table with data on minimum wage and minimum old age pension

113. The financial situation is somewhat illustrated in the examined instances by the following data. This is definitely a rough comparison, however, it is able to show at least major trends and also includes data that make it possible to compare with the data of the EU average.

	country/territory
	Albania
	Bosnia and Herzegovina
	Kosovo (UN administered territory under UN Security Council resolution 1244/99)
	Montenegro
	Serbia
	The former Yugoslav Republic of Macedonia 

	minimum wage
	156
	250
	110
	193
	175
	129

	minimum pension
	85
	160
	n.a.
	92
	n.a.
	96


III. Conclusions

A. Evaluation of access to environmental justice

114. The South Eastern European region has been in the center of attention for more than 20 years due to intense political and economic as well as legal changes that took place on the the Balkan Peninsula. Due to this high level of attention, there have been many initiatives and projects that targeted legal and institutional capacity building and technical assistance of the region and were implemented with the involvement of EU Member State experts and EU institutions. The same is true for the area of environmental protection and access to justice (in general and in particular, regarding environmental matters). As a result of this long process that can be characterized as the harmonization of laws and institutions with the European Union standards and approaching the legislative framework and administrative and judicial practice to the benchmark of the EU, these areas have advanced considerably in ensuring access to justice in the protection of the environment.
115. However, there is still a lot to do. Most of the SEE regulate critical issues (e.g. standing, conditions of remedies, bearing of costs and the like) in an overly conservative manner, not using alternative solutions that would favor either public participation or environmental protection over other interests. As examples, there are certain places and certain issues that are regulated in a creative manner, but there can be no systemic approach detected behind these solutions and thus they remain sporadic efforts in bringing about a transparent, inclusive and efficient system of environmental protection. Finally, what the most striking shortcoming of the examined region is the sometimes total lack of case law, i.e. there is not even a chance to demonstrate the old saying – “the proof of the pudding is in the eating” – since laws enacted with the best intention and care are not at all implemented on the ground. 
116. We will come back later under the heading “Recommendations” to this issue, and will have particular and specific suggestions for certain topics, however, pre-judging what will be coming below, we think that the most fundamental as well as complex improvement in the examined region would be to bridge this wide gap between legislation and lack of practice, and to make efforts (by raising knowledge of the civil servants and by building capacities of the civil sector) to create a lively legal practice that later can reveal shortcomings of the legislation and catalyze changes in order to achieve an access-friendly infrastructure in environmental justice matter in the SEE region on the long run.

B. Summary of findings
117. The legal systems as regards the foundations of access to environmental justice are quite developed in all the examined instances. Their Constitutions are modern in terms of ensuring rights; most of them contain either the right to a healthy environment or some kind of state obligation to preserve the environment, or even both. Procedural rights also appear frequently in these Constitutions. The usual “norm pyramids” are also present in all the examined legal systems, with a general Environmental Protection Act on the top, with major sectoral laws (water, waste, nature, etc.) in the middle and subordinate sectoral legislation implementing the two superior layers at the bottom. There are ministries specifically for environmental protection in each examined place, and the environmental public administration system has at least two levels (regional and central) except if the size of the territory does not require so. Environmental inspection is entrusted with state agencies, and municipalities also have competence in environmental issues, although of lesser significance. Public prosecutors in almost all places have the traditional role of pursuing crimes and only in a few instances are they entrusted with protecting broader public interest and oversee the functioning of state administration. Ombudspersons are present in all examined instances and have their functions as usual, i.e. investigate breaches of human rights by state administrative bodies; they also possess the regular array of tools, such as recommendations, reporting and publicity. 
118. All the region except one has ratified the Aarhus Convention, some could even apply it directly, but there is no data on such direct application due to the lack of relevant case law.

119. As for administrative decision-making, they fall under the general administrative procedure acts of the legal systems, and none has a specific environmental procedural code or act in place. Decisions are made by state authorities and these are either below or within the ministry of the environment level. One occasion of an innovative solution is operating a single center where all licensing applications can be submitted regardless of the eventual decision-making competent authority. Usually there is either a request for reconsideration or an appeal available against environmental administrative decisions, and again, in one instance there is an innovative solution in one place where all appeals are decided not by sectoral second instance agencies but by a single independent and impartial appellate forum.
120. Members of the public are entitled to report environmental problems, breaches of environmental legislation, potential or real harms to the environment to the competent authorities.

121. Third party intervention into administrative appeal procedures is allowed in some cases, with the condition of affectedness of the intervening party.
122. Public availability of the superior administrative decisions in environmental matters is not uniformly regulated in the SEE region so that some legal systems do not even make it an obligation. Nevertheless, public authorities in almost all the region still apply some kind of information provision system, however, that is not satisfactory, first because it is not exhaustive but selective in terms of decisions to be published, second because it is not necessarily online but use newspapers as channels.
123. There are elaborate systems of judiciary in all places examined, and in most of them there is a separate administrative court to adjudicate the procedural as well as the substantive legality of administrative decisions with the exception of one where only the procedural legality is examined. Courts are legally independent, mostly there are no lay persons involved into the judicial benches. Constitutional Courts are entitled to decide in both individual human rights cases (so-called constitutional complaints) and abstract norm control issues throughout the entire SEE. However, in abstract norm control, these courts do not grant actio popularis , except for two countries. There is no overall rule in the region for the public availability of court decisions whereas some legal systems have a mandatory system and some leave it for the discretion of the courts. Environmental and access rights knowledge of courts is reported to be quite low and there is no quick improvement expected especially because targeted training courses are mostly optional and voluntary in all the SEE. 
a) Access to Information
124. There are separate Freedom of Information Acts in place in all SEE, but there are none where there is a separate access to environmental information law. Refusals of access to information in all places must contain information on the available remedies. The regular remedy against refusals is the normal administrative appeal. However, in many instances this appeal has to be submitted to a specifically created, independent and impartial body, a so-called information commissioner. Against the decision of this appellate forum, there is a judicial remedy available. Ombudspersons are also relevant in promoting freedom of information including environmental information in the examined region.

125. The usual deadline for appeal against an initial refusal is 15 days in half and 30 days in the other half of the legal systems, while judicial remedies can be claimed within 30 days. Many legal systems define deadlines for the judicial decision that range from the unrealistic 30 days to a more proper 90 days. In most of the cases the freedom of information procedures before the courts are somehow expedited. Courts in most of the region can have access to the information before they decide on its availability. 
126. The biggest problems identified by the experts were the non-responsive public authorities, the inactive courts and the lack of legal support for those requesting environmental information. 
b) Public Participation
127. As one of the most important issues in access to environmental justice, the regulation of legal standing seems quite alike in the examined region. All types of legal standing, i.e. the right to appeal an administrative decision or to go to court against an administrative decision are based on the traditional concept of affectedness of rights and legal interests. In the administrative phase, the general administrative procedure act is applied in defining the positions of parties whether they have legal standing to appeal or not. In some cases those who have no legal personality but can be holders of rights and interests can have legal standing as well. There are no regional variations of legal standing criteria in any of the examined SEE but in some of them certain sectoral laws limit access to environmental justice.

128. Exhaustion of the administrative remedies is a precondition to go to court against administrative decisions in all the region.
129. Starting a lawsuit against the infringement of national environmental law against public authorities or private individuals is linked to affectedness in half of the region, whereas in the other half laws allow members of the public to start lawsuits against environmentally damaging or endangering actors without personal affectedness, but with demonstrating the affectedness of the public or the environment. However, there is no real case law of these legislative provisions. 

130. Actio popularis does not exist in half of the examined region, however, in the other half there are legal instruments that can be regarded as actio popularis, either stemming from the regulation of the Constitutional Court, or from environmental laws, or from the Civil Code. Third party intervention is allowed in most of the legal systems into judicial procedures in case the party willing to join demonstrated an affectedness of rights and legal interests. 

131. The appellate public authorities in all cases examined exercise a full reformatory power to decide over appeals. Appeals have automatic suspensive effect in all countries but one, and in another one in a certain type of cases only. In all the region where the automatic effect takes place, there are conditions within which the first instance decision can still be enforced in case the public authority so decides.
132. Starting a lawsuit does not have a suspensive effect on the enforceability of an administrative decision anywhere in the examined region. However, courts upon a motion can order the suspension. Conditions of the suspension usually include the following: the enforcement of the administrative decision threatens with an irreparable damage; there is no collision of the suspension with the public interest; no damage to other parties or even to subjects outside the legal dispute will arise from the suspension. 
133. Members of the public cannot start lawsuits to get compensation for the damaging of the environment if they were not affected and only the public interest and the environment as such were harmed. While anyone can report a crime, there is no chance for public participation in criminal proceedings in any phase. 
134. While there are laws on mediation in all the region, there is absolutely no report on having been used this legal instrument, either excessively in legal disputes in general or in environmental disputes particularly.

135. In terms of timeliness, an administrative appeal can be submitted in the region either within 15 days or within 30 days from the notification of the first instance decision. Administrative appellate authorities are bound to make decisions within 30 days in normal circumstances upon the appeal. A court review can be initiated within 30 days or within 60 days from the notification of the final administrative decision. There are almost no legal time limits for court procedures within which the judiciary is supposed to make a judgment except the general expectation to finish the case within a reasonable timeframe, as part of a fair trial. Some procedures are regulated to be expedited but practice varies greatly. As exceptions, one legal system obliges courts to make judgments within 30 days, while the other does so within 3 and 6 months. National experts reported that these deadlines are usually not kept by the courts and in general, court cases may be called untimely. Generally, in most of the SEE region time limits are evaluated as not sufficient and effective.
136. As regards costs, an administrative appeal has either no or very low expenses in the examined region. Also there is no rule for a mandatory counsel in submitting an administrative appeal. Court fees (i.e. court taxes for initiating a case before the judiciary) are either flat rates that are not expensive or values that are proportionate to the value of the case (in private law disputes) ranging from 20% to 1%, respectively (for very low amounts can be 20% and for very high amounts can be 1%, with varying percentages in between the extremes and across the legal systems). Usually those can be exempted from paying court fees whose material conditions do not make it possible to cover fees. In some places, certain types of cases are ipso iure exempt, while in others humanitarian NGOs are per se not paying court fees. The time of payment obligation varies, but in most of the cases it is possible to pay subsequently. Loser pays principle prevails in all legal systems examined. Legal representation is not an obligation except in a few cases: before the Supreme Court or in cases with a value above a threshold. Clients and attorneys are free to define the fees for legal representation, however, in all but one places there is a table defined by the respective bar association with minimum tariffs to be applied; this is also guidance for the courts when awarding attorney fees.
137. Costs of evidence unlike court taxes can be expensive even prohibitively, and these amounts are usually defined either by the court or by the experts themselves, or exceptionally, by a tariff issued by a ministry. Such expenses are to be pre-paid by those initiating the evidence.
138. Cross-undertaking in damages have to be paid in case the court so orders for an injunction, however, in one of the countries this legal instrument does not exist; where it does, it is only an option and not an obligation. There is hardly any case law however on this matter, just like regarding claims of compensation against the members of the public for lifted injunctions or lost cases.
139. There is no legal aid in 3 out of the 7 examined SEE legal systems and even in those 4 where there is, they are not applicable for environmental cases. The environmental civil sector is weak with only sporadic instances of public interest environmental law NGOs providing free legal help, and almost no mention of any solid funding for such purposes from anywhere in the examined region. 

c) Practical effectiveness of access to justice
140. The questionnaire also asked questions from the experts on the practical effectiveness of real access to justice. Surely the answers were dominated by references to the obvious lack of case law. Most experts also attributed this lack to the lack of willingness of the members of the public to start lawsuits, combined with their lack of knowledge of legal instruments and the one of judges on environmental law, and the lack of legal aid mechanisms that would assist those few who would use legal means to protect the environment. The experts have answered the following.

141. In Albania, the main practical challenges associated with challenging administrative decisions in environmental matters are related but not limited to 
the lack of detailed public information guidelines, indicating all steps to be followed  by the public in the case of an administrative appeal and limited popular knowledge of rights; 

the lack of free legal aid provided by state (except in penal cases);

the lack of public interest lawyers;

the lack of environmental law training modules for students/young lawyers.

From a legal point of view, remedies in cases of challenging decisions/acts in court are adequate but simply there is no case law on how they work in reality. The application of injunctions is hindered by  the danger to be sued for damages by a defendant, the lack of clear standards and consistent practices in granting injunctions, the wide discretion of judges in issuing an injunction and that judges lack the relevant knowledge of environmental law.

142. In Bosnia and Herzegovina, the main practical challenge for NGOs and other representatives of the public is to prove their legal standing. Also authorities of second instance tend to decide in favor of first instance authorities, and in the rare contrary occasions they favor procedural reasons when annulling first instance decisions (instead of favoring substantive reasons). While remedies are adequate they should be more effective in the evaluation of the national expert. The major obstacles concerning the application of injunctions are the lack of relevant knowledge of environmental law by the judges and the lack of consistent practices in granting injunctions. 

143. In Croatia, recently there have been major reforms in the field of environmental protection and judicial review, mostly due to the process of harmonization with the EU acquis, as a condition for the membership in the EU. In the opinion of the national expert, it is too early to give any impressions on the effectiveness of the new system, since there have not been reported any final judgments yet.

144. In Kosovo (UN administered territory under UN Security Council resolution 1244/99), the main practical challenges associated with challenging administrative decisions in environmental matters are: 
(a) the lack of legal awareness among individuals and NGOs to appeal administrative decisions;

(b) the lack of free legal aid mechanisms to support the interested individuals or NGOs to refer administrative appeals in conformity with applicable laws;

(c) the lack of competent lawyers/legal specialists to deal with administrative environmental complaints;

(d) the lack of specialized courses in the area of environmental law at the higher educational level to develop students’ legal skills in referring environmental law matters at the administrative or judicial organs. 

The remedies in the cases of challenging decisions/acts/omissions referred to in this study are adequate but in the absence of cases raised at the courts it is difficult to estimate their effectiveness. The major obstacle constraining the application of injunctions in environmental matters is that the law on administrative conflicts contains no provisions allowing for the issuing of an interim measure while an administrative case is pending before the court. This gap is particularly troubling because the law expressly states that an administrative lawsuit shall not suspend the execution of the administrative act against which it has been lodged.

145. In the former Yugoslav Republic of Macedonia, the public may face problems in procedures before the State Commission for Decision-Making in Administrative Procedure and Labor Relations Procedure in Second Instance, when appealing administrative acts adopted in the first instance. In many cases, the Commission is silent on the matter, but still it is absorbing 60 days at least for the decision-making. Courts are overload with cases and it may take more than a year to adopt a decision, enough time for the decision even if it is favorable for the complainant to be not effective in practice. The extremely low use of alternative mechanisms for dispute resolutions is not easing the issue with the court congestion either. The criteria upon the injunctive relief is granted are vague, left to the discretion of the court to determine if the injunction is necessary to prevent more harmful consequences. On top of all that the complainant may be sued for damages that were caused by the injunctive relief, making its use financially risky. Also the enforcement of the relief itself is questionable. Therefore the remedies can hardly be adequate and effective, except in the simplest environmental cases. 

146. In Montenegro, the national expert could not address in detail the practical effectiveness gaps due to lack of information regarding practice in the field. However, she opined that the main problem is the lack of specialized NGOs or lawyers who would free of charge assist citizens in challenging environmental administrative decisions. In terms of injunctions that are determined relatively rarely, the major obstacle is the fear of high costs the parties could be exposed to. 

147. In Serbia, time limits for an appeal against EIA screening and scoping decisions are not defined by the law. There is also serious inconsistency between time limits for access to environmental information stipulated by the Law on Access to Information and time limits for access to EIA information. The Administrative Procedure Act stipulates that an organization, a local community, a group of people, etc., who do not have the status of a legal person, may be parties to the procedure if they are holders of rights and obligations or legal interests which are to be decided in the procedure. This should be defined more clearly, since today the public authority is to decide if a group etc. has legal interest in the environmental matter. The national expert has added a number of recommendations to the study suggesting that the remedies are neither adequate nor effective. The major obstacle constraining the application of injunctions is the lack of clear standards so that practice in granting injunctions in environmental matters is not established.

148. Altogether, the major problems are lack of clarity as regards criteria of application of injunctions and lack of willingness to sue, aggravated by the lack of knowledge in the judiciary on environmental matters.

IV. Recommendations

149. After having analyzed the outputs of national experts, it is particularly complicated to make suggestions that are relevant for all of them, especially in a region as diverse as the Balkan peninsula. While giving specific nationally tailored recommendations would be beyond the mandate of this study, the author suggests that the following areas should be targeted and the following efforts should be made in the short to medium term (1 to 3 years) in order to meaningfully improve the access to environmental justice situation of the examined region:
a. legislation in general: more innovative, more civil-society friendly laws should be enacted using more freely the creative legal instruments available and used elsewhere, especially in the EU Member States, such as actio popularis, reversal of burden of proof, fee waivers, expedited proceedings, and the like in environmental matters;

b. administrative and judicial transparency: environmental public administrative decisions should be made available to the public online, in a comprehensive system, in a mandatory fashion;
c. judicial capacity building: environmental law and access rights (Aarhus Convention) should be made part of the judicial curriculum on a mandatory basis, as part of the knowledge transferred by the respective judicial academies;
d. access to information legislation: specific access to environmental information pieces of legislation should be enacted providing a favorable regime to this subset of data compared to the general freedom of information topics;
e. access to information practice: the culture of secrecy of the public administration and the non-responsiveness of the public authorities should be changed, parallel to raising the public’s capacities in demanding environmental information;

f. public participation legislation: more open criteria for legal standing should be defined somehow departing from the traditional concept of personal affectedness towards an actio popularis like system where citizens and NGOs are guardians and representatives of the environment and of future generations;
g. public participation practice: the aching gap between law and practice, the obvious lack of solid case law should be eliminated, mostly by empowering the public and raising its capacities and soft skills to initiate cases, but also by supporting the necessary infrastructure (legal NGOs, pro bono lawyers, experts, etc.) that are needed for preparing lawsuits and cases;
h. mediation: pilot projects should be started in SEE where the effectiveness of alternative dispute resolution instruments would be tested in environmental matters;

i. timeliness: courts should make expedited decisions in environmental matters, especially access to information and environmental damage cases;

j. costs: innovative cost bearing solutions should be introduced, e.g. sui generis exemption categories from paying court taxes for environmental NGOs, or ban of SLAPP cases in which investors would claim loss of profit from litigating environmental NGOs, or a litigation and expert fee fund for civil society, etc.;

k. legal aid: there should be a specific legal aid category for environmental cases where also NGOs can benefit from free legal advice.
V. Annexes (to be added)
� The document was not formally edited.


� More information about the initiative is available from http://www.envsec.org/index.php?lang=en.
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