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In decision II/2 adopted at their second meeting the Parties to the Convention noted that, especially in countries in transition, there is a significant need for training in environmental law as well as basic aspects of environmental science and technology for the judiciary, other legal professionals and civil servants.

They invited the Task Force with the assistance of the secretariat, to develop information and training or analytical material in relation to the Convention in accordance with the specific needs identified, making full use of the information gathered in the context of the examination and dissemination of good practices, including through the Convention’s web site and the clearing-house mechanism, and to organize, coordinate or support, within the framework of the Convention’s overall capacity-building programme and within available resources, appropriate training at the relevant national, subregional and regional levels while avoiding duplication of efforts.

This paper attempts to explore some of the possible activities that the Task Force may wish to undertake in fulfilling this mandate. 

I. Information, training and analytical materials:

Quite substantial information, training and analytical material related to the implementation of the third pillar of the Convention has already been developed. Such material should be taken into account in order to avoid duplication of effort and focus the work of the Task Force and any available resources. 

The Aarhus Convention Implementation Guide (http://www.unece.org/env/pp/acig.htm) (pp. 23-136), published in 2000, remains one of the most relevant examples of such analytical material, providing non-binding guidance on the legal interpretation of the Convention’s provisions. 

Another important source focused explicitly on access to justice is the Handbook on Access to Justice developed by the Regional Environmental Center (REC) under the auspices of an earlier Task Force under the Convention (http://www.unece.org/env/pp/a.to.j/handbook.final.pdf). It brings together analytical material on some of the issues that arise in implementing article 9 of the Convention and selected case studies that illustrate them. The Handbook was published relatively recently (2003) and while it might be useful to update it in the future on the basis of legislative changes as well as changes in case law, such an update does not seem to be necessary at this stage.

A study on access to justice in eight EU member states carried out by the Öko Institut and the Centre d’étude du droit de l’environment in 2003 presents an overview of the legal situation, of the empirical data such as the number and outcomes of environmental law proceedings taken by environmental NGOs and citizen initiatives and the relevant case-studies (http://www.oeko.de/research_engl.htm). Preliminary findings of the study were presented at the 2nd meeting of the previous Task Force (MP.PP/WG.1/2004/3, para.18). The findings of the study with regard to gaps and needs in access to justice are quite similar to those identified in the course of the work of the previous Task Force.

Recommendations and resolutions of the Council of Europe’s (CoE) Committee of Ministers provide useful guidance with regard to some of the barriers in access to justice. A list of recommendations relevant to implementation of particular provisions of article 9 is annexed to this document.

Several guidance and training manuals have been developed for the implementation of the Convention. While none of them deals explicitly with access to justice matters, they include a component on access to justice.

A comprehensive package of guidance and training material was developed in 2003 under the EU-funded project implemented in Armenia, Azerbaijan, Belarus, Georgia, Moldova and Ukraine. The regional and national guides for officials and NGOs each include a chapter on access to justice while the corresponding training packages also contain material on access to justice. The primary target groups of the materials were officials responsible for environmental decision-making and non-governmental organizations working in this field. The material is available in English and Russian from http://www.rec.org/REC/Programs/PublicParticipation/PublicAwareness/eecca.html.

Some of the environmental law training materials developed by UNEP have relevance to access to justice, including UNEP Training Manual on Environmental Law (revised version), UNEP Handbook on Environmental Law (international law), UNEP Handbook of Environmental Law (national legislation) and draft Judicial Handbook on Environmental Law. UNEP is also developing compendia of national environmental law and the Environmental Judgements Portal on the UNEP website.

A training module for NGOs was also developed by Milieukontakt Oost-Europa [expand].

Overall there appears to be quite a substantial volume of material already developed. At the same time the material in existence targets mainly public officials responsible for environmental decision-making and NGOs. With the exception of some information in the Handbook on Access to Justice and the CoE’s recommendations, there is a certain gap in legal analysis of obstacles encountered by legal professionals in application of article 9, in particular with regard to guidance on standards and possible tests to be applied in determining procedural course of action.

Such material might include analysis of best practices with regard to specific issues that pose specific obstacles, such as criteria for NGO standing under article 9, paragraph 2, standards for granting interim injunctive relief and / or application of proportionality test, criteria applied in setting bonds, procedural guarantees for timely review and measures to facilitate effective enforcement of judicial decisions.

A considerable amount of information on the practices in various countries has been collected in the course of the work of the previous Task Force, in particular through the questionnaires that had been sent out by Belgium in its capacity of the lead country. Such information provides an excellent starting point for work on analysis of practice on most of the issues identified as obstacles. However a further information sharing exercise with regard to the issue of remedies could be useful.

II. Training events

The range of stakeholders involved in the application of article 9 includes officials of ministries or environment and ministries of justice, judges, prosecutors, environmental law advocates and non-governmental organizations. While each of these groups might benefit from training, it is noteworthy that the Parties gave particular emphasis to the importance of training and exchange of information among the judiciary and legal professionals (ECE/MP.PP/2005/2/Add.3, paras. 7 and 9, ECE/MP.PP/2005/2/Add.7, para. 5, ECE/MP.PP/2005/2/Add.8, para.3). The Task Force may wish to consider several options for focused capacity-building activities. These options are of course by no means mutually exclusive or exhaustive.

Target audience

The proposed activities could be aimed either at representatives of the judiciary only or a mixed audience (e.g. judges, officials of the ministries of justice, other legal professionals (such as public interest attorneys, prosecutors, etc.)). The former option takes account of the concern raised earlier with regard to judicial independence and the separation of powers. On the other hand it somewhat limits the information exchange to one particular group. This of course could be to some extent rectified by inviting representatives of, for example, environmental advocacies and governmental officials as guest speakers, experts or facilitators. The latter option (mixed target group events) could have some of the sessions run in parallel for different legal professionals as well as include common sessions where various practices and concerns could be explored jointly.

The need for exchange of information between the judiciary was especially highlighted in the course of the work of the previous Task Force and specifically identified in some of the national implementation reports.  The Task Force may wish to consider what level of the judiciary would be the most appropriate to be involved in such a program. The advantage of involving higher-level courts (e.g. Supreme Courts of Constitutional Courts) is that they often have the final say with regard to the interpretation of national law. On the other hand many cases are resolved a body of case law is formed a large extent on the lower level.

The approach which addresses relevant governmental officials, in particular from the ministries of justice, could be more relevant should the trainings or workshops focus on issues requiring legislative or policy changes with regard to review procedures.

Geographical scope

There are three main options for workshops to be implemented within the framework of the Task Force: subregional workshops, UNECE-wide regional workshop or a combination of several subregional and one regional event.

Workshops held on a subregional level could include more detailed discussions on a number of issues posing obstacles in access to justice in the particular subregion. It is rather apparent that while many of the obstacles or problems with implementation of article 9 are shared in the whole region, some of the procedural details, types of obstacles and solutions can be quite common for a particular subregion due to, for example, shared history of legal systems. Another advantage for the subregional approach, at least with regard to the region of Eastern Europe, Caucasus and Central Asia (EECCA) region, is the possibility of running the workshop in a commonly used language. There are various possibilities for dividing the UNECE region into subregion. The most commonly used approach is EECCA, South Eastern Europe (SEE) and the Western Europe (the European Union (EU), Norway, Switzerland, etc.). It is also possible to have more narrow geographical scope (e.g. Central Asia, Caucasus, etc). In a way geographical scope of a workshop would depend to a certain extent on the detail of discussions. It would also have implications on the number of participants from each country.

A regional workshop for the whole UNECE region has the advantage of bringing together experts from all the Parties to address issues that have been identified as priority in many of the countries. The advantage of a regional workshop is that it would focus on the most important common issues and obstacles. It also provides an opportunity to exchange information and draw on experience from various legal systems and approaches. The need to provide interpretation as well as the need to focus on a more narrow set of issues and deal with them on a more superficial level are among the disadvantages of a regional workshop.

A third option would be to combine these two approaches can also be combined – either by having subregional break-out sessions in a regional workshop or by running separate subregional workshops prior to a regional one. The latter option would allow to have a more manageable number of participants at the regional workshop, while at the same time allowing to draw on conclusions and highlights of the subregional meetings. While being the most comprehensive, such an approach however would have quite significant cost and time implications.

National workshops could also be a most effective way to facilitate implementation of article 9. However the Task Force itself has a rather limited role with regard to capacity-building efforts on the national level. Such efforts are best undertaken by the stakeholders within the countries.

Annex

Resolutions and Recommendations adopted by the Committee of Ministers of the Council of Europe which are relevant to the implementation of Article 9 of the Aarhus Convention 

Article 9, para. 1

· Recommendation No R (2001) 9 on alternatives to litigation between administrative authorities and private parties 

Article 9, para. 2

· Recommendation No R (80) 2 concerning the exercise of discretionary powers by administrative authorities 
· Recommendation No R (87) 16 on administrative procedures affecting a large number of persons 
· Recommendation No R (2001) 9 on alternatives to litigation between administrative authorities and private parties 

Article 9, para. 3

· Resolution (77) 31 on the protection of the individual in relation to the acts of administrative authorities 
Article 9, para. 4

· Recommendation No R (89) 8 on provisional Court protection in administrative matters 
· Recommendation No R (94) 12 on the independence, efficiency and role of judges 
· Recommendation No R (95) 11 concerning the selection, processing, presentation and archiving of court decisions in legal information retrieval systems 
· Recommendation No R (2001) 2 concerning the design and re-design of court systems and legal information systems in a cost-effective manner
· Recommendation No Rec (2003) 16 on the execution of administrative and judicial decisions in the field of administrative law (and the Explanatory Memorandum)
· Recommendation No Rec (2003) 2 on enforcement (and the Explanatory Memorandum)

Article 9, para. 5

· Resolution (76) 5 on legal aid in the field of civil, commercial and administrative matters 
· Resolution (78) 8 on legal aid and advice 
· Recommendation No R (81) 7 on measures facilitating access to justice 
· Recommendation No R (93) 1 on effective access to the law and to justice for the very poor
· Recommendation No R (2001)3 on the delivery of court and other legal services to the citizen through the use of new technologies 

Report on Access to Social Rights in Europe  adopted by the European Committee for Social Cohesion, May 2002
PAGE  
5

