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A. GENERAL PART (analytical summary)
I. Purpose and methodology of the study
1. The purpose of this study is to address what decisions, acts or omissions could be the subject of administrative appeal and judicial review in accordance with the domestic legislation implementing Convention’s article 9, what could be the grounds for their review and to what extent both procedural and substantive issues may be reviewed. It also addresses the issue whether the courts in the selected countries have only cassation or also reformatory rights in cases under this article. The study provides an overview of good practice and challenges on this subject matter assisting the countries to implement article 9, paragraphs 2 to 4, of the Aarhus Convention.

2. Objects of the study are the legislation, practice, case-law and academic studies on the subject matter (as of 15 December 2015) in 6 countries: Albania, Armenia, Belarus, Kazakhstan, Serbia and Ukraine. 
3. The study is based on the provisions of the Aarhus Convention and is conducted within the framework of the Task Force on Access to Justice. The draft analytical summary was discussed at the ninth meeting of the Task Force on Access to Justice under the Aarhus Convention (14 - 15 June 2016) and revised as well as information about the newly adopted legal acts related to specific matters was added.
4. In order to gather the necessary information for the study, a questionnaire was developed and distributed to the national experts in English. 

5. Information on the countries was provided by the national experts: Erjon Muharremaj (Albania), Gor Movsisyan (Armenia), Elena Laevskaya (Belarus), Vadim Ni (Kazakhstan), Marija Milakovic (Serbia) and Olya Melen-Zabramna (Ukraine). A synthesis of the provided materials was carried out by Mr. Dmytro Skrylnikov under supervision of the Chairman of the Task Force on Access to Justice Mr. Jan Darpo and the UNECE Aarhus Convention Secretariat. 
6. This study is primarily based on analysis of the existing legislation, its implementation, as well as examples provided by the national experts as part of the questionnaire.
7. The results of the analytical studies
 on Access to Justice in Environmental Matters: Available Remedies, Timeliness and Costs in the EECCA countries (2012), Study on standing for individuals, groups and non-governmental organizations before courts in environmental cases in Armenia, Azerbaijan, Belarus, Kazakhstan, Republic of Moldova and Tajikistan (2014) and Study on access to justice in environmental matters in South-Eastern Europe (2014) were also taken into account.
II. General issues 
8. As a general rule the public (individuals and ENGOs) can submit administrative appeal against decisions, actions or omissions of public authorities to higher public authorities or a superior public officials (administrative review).

9. In most countries there are specific laws (codes) of administrative procedures (Albania, Armenia, Kazakhstan and Serbia) or law on administrative services (Ukraine) that adopted the principles for public administration to follow. In Belarus such principles defined mainly in Constitution and the Law “On State Service in the Republic of Belarus”. In addition in some countries there are specific laws (codes) on administrative legal proceedings (administrative disputes) that regulate judicial review procedure in administrative cases (Serbia, Ukraine) while in other countries such judicial review procedures included into Civil Procedural Codes (Albania, Belarus, Kazakhstan) (See more in the Chapter I “General information” of the National report for specific country)
10. In all participating countries, individuals and ENGOs have a right to challenge in court the substantive and procedural legality of the decisions of the public authorities if they are subject to judicial review as well as actions or omissions of public authorities. In countries there is a wide range of different types of decisions on specific activities relating to the environment. In some countries, certain types of procedure for the adoption of such decisions does not provide for public participation. As a rule, those whose rights are infringed or who have legal interests for an overturn of a certain decision, regardless of whether or not they have participated in the administrative procedure, have legal standing
 and can ask for judicial review.
11. There are elaborate systems of judiciary in all places examined. In some of selected countries (Armenia, Serbia and Ukraine) there is a separate administrative court to adjudicate the procedural as well as the substantive legality of administrative decisions, acts or omissions. In other countries (Albania, Belarus and Kazakhstan) judicial review of authorities’ decisions, acts or omissions in environmental matter is in jurisdiction of courts of general jurisdiction or economic courts (Belarus, Kazakhstan). 
12. In this report the term “judicial review” does not cover the review of acts of public authorities by the Constitutional Court as in most of selected countries Constitutional Courts have separate status and specific competence to review or interpret the constitutionality of laws and other legislative (normative) acts. In some countries Constitutional Courts are the independent constitutional body and not considered as a part of judicial hierarchy (e.g. Serbia). Also there is no Constitutional Court in Kazakhstan. In Belarus and Ukraine as well as in most other countries there is limited standing for public before the Constitutional Court.
13. In Belarus and Kazakhstan cases between legal entities (e.g. ENGO, which is registered as legal entity, and public authority or private legal entity) shall be filed to economic courts. However, as it was also noted in other analytical studies the practice in Belarus shows that the matter of choosing the court by ENGOs to appeal the decisions of public authorities, their acts or omissions relating to the environment, in some cases can be solved ambiguously. Some district (city) courts refuse to accept an application from NGOs, with reference to the fact that the applicant/plaintiff is a legal entity, so the case should be considered by the economic court. On the other hand, in case of submitting such claims to the economic court, some courts note that the application should be submitted to the district (city) court, as the dispute is not of economic nature.

14. Currently, there are no specialized courts for environmental disputes in all selected countries. There are also no judges specializing in environmental cases in most countries. Only in Ukraine it was indicated that the High Administrative Court of Ukraine initiated specialization of its judges belonging to one out of three judicial chambers. Judges from the first chamber have specialization in cases concerning environmental protection, among other seven categories of cases. In Kazakhstan as it was indicated that one judge in the Supreme Court are specializing in the environmental law. It was also noted that the absence of judges specializing on environmental matter and lack of detailed and often vague wording of the national environmental legislation limit significantly the capacity of judges to monitor substantive legality of public authorities’ decisions (Kazakhstan).

15. In all countries the legislation does not envisage experts to support the cases on environmental matters in the staff of a court. However, it is stipulated in procedural legislation that relevant specialists and experts can be called to court on specific issues during the consideration of specific cases, depending on the nature of a case.
III. Who can be reviewed

16. In all countries individuals and ENGOs have rights to challenge in court decisions, actions or omissions of public authorities, including decision of local self-government. As a rule this does not include the decisions of the Parliament that are passed in a form of law. The constitutional legality of law is usually subject to review by the Constitutional Courts.
17. In Albania, Armenia, Serbia and Ukraine all other decisions, besides the laws, are subject to judicial review, including decisions of the Government and the President. 
18. In Kazakhstan the Chapter 27 of the Civil Procedural Code defines very broadly public authorities whose decisions are subject to judicial review under its provisions. The Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010, No. 20 “On certain issues of application by the courts of the provisions of chapter 27 of the Civil Procedural Code of the Republic of Kazakhstan” clarified that it covers governments at national, regional and other level, natural or legal persons performing public administrative functions under national law any other natural or legal persons having public responsibilities or functions, or providing public services. However, the same Resolution of the Supreme Court clarifies that the decisions and actions (omissions) of the President cannot be challenged in the court.
19. In Belarus as it appears from the legislation and its interpretation by the courts the decisions of the Government and the President are not the subject to the judicial review. As a rule, they are considered as legislative (normative) acts and can be only reviewed by the Constitutional Court.
20. It should be also noted that decisions on some activities relating to the environment included in Annex I of the Aarhus Convention in some countries are adopted by the public authorities whose decisions are not challengeable in the court (for example decisions on the construction of a nuclear power plant in Ukraine is the competence of the Parliament and are passed in the form of law; in Belarus the President and the Council of Ministers of Belarus adopt the acts relating to the location and construction of a nuclear power plant). The constitutionality of such decisions can be only a subject to review by the respective Constitutional Courts. 
IV. What decisions, acts or omissions can be reviewed

21. As a matter of principle in all countries both ENGOs and individuals, as a member of public, can ask for a review of most of decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention as well as acts or omissions subject to the provisions of article 6 or contravening provisions of national law relating to the environment both before the administrative authorities and court (except those that are not appealable. See p.p. 18-20). 

22. In Kazakhstan and Ukraine some challenges were indicated in relation to the OVOS
 or state ecological expertiza. In most of cases in Kazakhstan members of the public challenging conclusions of state ecological expertise (conclusions of the environmental authority on the environment assessment) while the Environmental Code did not state explicitly on whether conclusions of state ecological expertise were an appealable decision or not. In practice it entailed that access to justice in such cases was provided to representatives of the public but without any effective legal remedies. However, on 25 April 2016 amendments to article 51 of the Environmental Code were adopted by the Law No. 505-V ZRK to close this legislative gap and to state explicitly that conclusions of state ecological expertise are an appealable decision and can be challenged in the court. In Ukraine due to deregulation in most cases there is no decisions of public authorities on OVOS, therefore no decision within environmental assessment procedure can be appealed in administrative courts and in practice it appears that only a final decision of relevant public authority can be appealed (e.g. construction permit).
23. Some challenges in the case of decision-making on mining were reported in Kazakhstan. The decision-making in Kazakhstan is based on signing contracts between the national authorities and mining companies thus, it is almost impossible to challenge them by members of the public. Also public participation is not required at this stage of the decision-making. This might be also relevant for other countries where mining permit is granted in the form or on the basis of the agreement between the Government and mining companies (e.g. Product Sharing Agreements in Ukraine).
24. In Armenia and Ukraine filing of the appeal to a body or an official of a higher level does not impede the challenging of such decisions, actions or omissions in court.

25. In Albania, Belarus and Serbia the general principle is that an administrative appeal has to be exhausted first, prior to the judicial appeal. There are exceptions where the administrative appeal is not possible for the reason that decisions, acts or omissions were made by the highest decision-making authority and there is no higher state (administrative) authority in hierarchy.  Some exceptions might be also established by a specific legislation when legislative act indicates the possibility of the direct appeal of an action (omission) to the court. For example, according to the Article 6 of the Law “On Mass Events in Belarus”, § 38 of the Regulations on the Procedure of the OVOS (EIA) it is fixed that it can be appealed directly to the court in case of the decision of the local executive and administrative body to permit or prohibit a meeting to discuss the OVOS (EIA) report.

26. In Kazakhstan in many cases, an administrative review is not a precondition for a judicial review. An appeal can be filed for a judicial review in cases of the absence of a higher public authority (official) or in case of challenging a decision. However, in case of acts and omissions of public authorities an administrative review procedure shall be exhausted before a judicial review.
V. The grounds for review and its intensity 

27. When reviewing the legality of administrative decisions, courts in all countries look both into the procedural and substantive legality of administrative decisions. 
28. However, as it was indicated in some countries, the review from the point of procedural and substantive law might not always lead to the review of the substantive legality. The court in some countries (Armenia, Kazakhstan) limits itself, as a rule, by looking at the compliance of the certain acts and actions to the requirements of substantive and procedural law. For example, in Armenia the procedural legislation entitles the court to review the case both from the point of procedural and substantive law. However, a question on whether looking into the substantive law leads to reconsideration of the substance of the decisions is still an open one for the legal system of Armenia. In Kazakhstan normally courts do not evaluate reasons for the decisions taken.
29. In Ukraine the decisions of the public authorities are reviewed by the administrative court on the basis of criteria defined in para 3 of article 2 of the Code of Administrative Legal Proceedings. The courts shall review whether decisions, acts or omissions were taken: 1) on the basis, within the powers and following the form foreseen by Constitution or laws of Ukraine; 2) with the exercise of powers for the purpose for which these powers were provided; 3) reasonably, that is taking into account all circumstances important for decision making (making of action); 4) without prejudice (impartially); 5) honestly; 6) discreetly; 7) with observance of the principle of equality before the law, in prevention of all forms of discrimination; 8) proportionally, in particular with observance of necessary balance between any adverse effects for the rights, freedoms and interests of the person and the goals on which achievement of this decision (action) is directed; 9) taking into account the right of the person to participate in the decision-making process; 10) timely, that is during reasonable time. The case law of administrative courts confirms the importance of the criteria established by the mentioned above article for the review of the decisions, actions or omissions of public authorities.
30. In some countries the courts rely only on the evidence that is produced by the parties to the proceedings (Belarus, Kazakhstan, and Serbia). 
31. In other countries (Albania, Armenia, and Ukraine) the courts may seek additional evidence on its own initiative. For instance, in Armenia according to article 5 of the Code of Administrative Procedure, the court shall scrutinize the facts of the case ex officio. The court shall not find itself constrained by the evidence, suggestions, motions, clarifications and objections presented by parties, and shall by its initiative take appropriate measures to obtain accessible and possible data about the legal facts essential for the solving the case at stake. The court also can require the parties of the litigation to present additional evidence necessary for the evaluation of all the facts of the case. 
32 Although, in most countries the courts can assist parties to the proceedings to get some evidences upon their substantiated requests. In Ukraine the court also can issue a court order to another administrative court to conduct certain procedural actions in cases of necessity to collect evidence outside of the territorial jurisdiction of such court. 
33. In Ukraine the parties to the dispute in administrative proceeding have equal procedural rights and obligations, while their procedural status is not exactly equal. Namely the defendant (public authority) shall bear the burden of proof concerning the legality of its decision (act, omission). However, in practice the burden of proof is usually borne by the plaintiff (legal entity or individual).
34. In some countries the court may go beyond the bounds of the claim if it is necessary for the proper resolution of the dispute (Belarus) or, exceptionally, in case it is necessary for the full protection of rights, freedoms and interests of parties or third parties that requested to be protected by court (Ukraine).
35. For the purpose of receiving clarification on the matters arising during the investigation of the case requiring special knowledge, the courts in all countries may resort to an expertise either with a specialized institution or with an individual expert. 
36. Another issue that requires further consideration and clarification in countries is whether there is a possibility to challenge expert’s conclusions, expert reports or expertizas constituting a basis for the adoption of the decision by public authority in the complex decision-making procedure to permit specific activities. One issue is whether in principle such expert documents can be challenged through judicial or administrative review and another issue whether courts have capacity to review them on the merits and what evidences can be used in such case. For example, as it was reported by Kazakhstan prior the Environmental Code was amended on 25 April 2016 judges had limited control of public authorities’ conclusions of expertise and supposedly based on collective opinion of experts in various areas and it concerns, inter alia, conclusion of state ecological expertise. In Armenia in the case concerning the deposit of gold-bearing quartzite of Amulsar in the region of Vayots Dzor, the Administrative court concluded: “Both the expertiza conclusions of the Expert Council for the protection of the Lake Sevan, and the expertiza conclusion on the environmental impact assessment are expert conclusions (opinions) in the meaning of article 45 of the Law “On fundaments of administration and administrative proceedings”, which in its turn by virtue of article 42 of the same law qualifies as evidence. Hence, the evidence in the administrative proceedings entails no legal consequences for the respective entities…” In fact, as it was noted in the Chapter concerning Armenia, by the decision of the court the status of environmental impact expertiza conclusion is reduced down to being an expert opinion. (See more in the case-law para.19 of the National report for Armenia, Case VD/1049/05/15).
VI. What are the outcomes of judicial review
37. In most of countries courts do not have “reformatory” powers in cases on environmental matters. Usually courts may:

· state the legality of the decision or some of its provisions as well as the legality of the acts or omissions;
· cancel the decision or some of its provisions (recognise the administrative decision null or void);
· put an obligation on the public authority to issue a decision which satisfies the requirements of legislation or to take certain actions; 

· put an obligation on the defendant to refrain from taking certain actions.
In some cases, courts also can refer the decision to the public authority in order to request a punishment (e.g. disciplinary) of a public officer with regards to his/her illegal decision, action or omission as well as can make the decision on the indemnity that has to be paid.
38. For example in Kazakhstan the only outcome of a successful challenge of a decision, action or omission is its recognition as unlawful and an obligation imposed on the respective public authority to remedy a damage. It is explicitly set by the Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010 No. 20. According to paragraph 28 of this resolution “…the court is not entitled to indicate in the judgement substance of the decision which shall be taken by the public authority…”. In Armenia while checking the lawfulness of the decision the courts have no power to redefine the policy choices of the Government (article 125, paragraph 5, of the Code on Administrative Procedure). In Ukraine courts can oblige the public authority to pass specific decision or to take specific action only in case the law defines the powers of this public authority in imperative form.

39. In Serbia the Administrative Court have some “reformatory” powers. The provision of article 69 of the Law on Administrative Disputes specifies that the public authority, adopting a new administrative act in the execution of the judgment has to consider the legal opinion of the court as well as remarks of the court regarding the procedure. In the case when the competent authority after annulment of an administrative act adopts an administrative act contrary to the legal interpretation of the Court, or contrary to the remarks of the court regarding the proceedings, and a plaintiff files a new lawsuit, the court cannot reject the lawsuit, and it is obliged to annul disputed administrative act if it finds that it has not been enacted according to its remarks and legal interpretation of its earlier judgment.
40. As a rule the court decision in all countries are binding and the public authorities shall fully comply with the decision and consider the principles developed in the judgment in their further decision-making. A failure to execute court decision in all countries constitutes an administrative offence, crime or could be a subject to disciplinary liability. 

Findings

41. Individuals and ENGOs usually have a right to challenge the substantive and procedural legality of the decisions, acts or omissions in a form of administrative appeal and in the court. It is common to all the countries that in case of judicial review standing of individuals and ENGOs is limited to the right to go to the court only for the protection of infringed rights, freedoms and legitimate interests regardless whether they participated in decision-making procedure. 
42. In countries there is a wide range of different types of decisions on specific activities relating to the environment but the results of this study indicate that some of them are not appealable neither in administrative nor in the judicial review procedures. Some of decisions cannot be challenged by public directly before courts due to its form: law or legislative (normative) act (e.g. regarding placement and construction of a nuclear facility) and contracts on mining between the Government and mining company (e.g. Product Sharing Agreement) or due to the level of decision-making authority (e.g. President or Government) (see paras. 16, 18-20, 23).
43. The possibility to challenge expert’s conclusions, expert reports or expertizas constituting a basis for the adoption of the decision by public authority in the complex decisionmaking procedure to permit specific activities is the Issue that requires further consideration and clarification in most (see para. 36).
44. When reviewing the legality of administrative decisions, the courts in all countries look both into the procedural and substantive legality of administrative decisions. However, as it was indicated in some countries, the review from the point of procedural and substantive law might not always lead to the review of substantive legality but appears to be the simply check of the compliance with relevant legislation. One country (Ukraine) indicated that specific criteria were established by legislation for the administrative court in order to review procedural and substantive legality of decision (see para. 29).
45. Only one country (Serbia) indicated that the Administrative Court may have “reformatory” powers. If according to the judgement of the court a new decision has to be adopted, the legal opinion of the court as well as remarks of the court regarding the procedure have to be considered in the further decision-making procedure and the court can control the decision of the public authority in order to check the conformity with its judgement (see para. 39). Other experts reported that as the rule courts have only cassation rights in cases under article 9.
46. In some countries the courts can put an obligation on public authorities to issue a certain decision. However, as a rule in these cases such obligations of a public authority should be clearly set out by the law. For example, in Ukraine a court ordered a public authority to cancel the state registration of pesticide zinc phosphide and to remove this pesticide from the State Registry of the Pesticides.
47. It might be also noted that in most countries courts can partly quash a decision or its certain provisions or recognize them void. These in some cases may lead to changing the substance of the decision. This might be especially relevant for access to information cases, e.g. case EPL v. State Service of Geology and Mineral Resources of Ukraine concerning access to sensitive (for internal use only) information.
B. NATIONAL REPORTS
1. Albania
Prepared by Mr. Erjon Muharremaj, national expert, e-mail emuharremaj@gmail.com

I.
General information
 

1. Overview of the legislation relating to the environment. 

There is currently in place a legal framework purporting towards an effective environmental protection, guided by the sustainable development principle. Albania signed the Stabilization Association Agreement (SAA) with the European Union (EU) on 12 June 2006, entering into force from 1 April 2009, and since June 2014 has become a candidate country for membership in the EU. According to Article 116 of the Constitution of Albania, the ratified international agreements come immediately after the Constitution in the Albanian legal system and are considered part of its internal legal order.

As far as environmental issues are concerned, pursuant to Article 108 of the SAA, the parties undertake to develop and strengthen cooperation in the fight against environmental degradation, in order to promote environmental sustainability. Cooperation mainly focuses on the priority areas related to the acquis communautaire on the environment. With the aim of approximating the Albanian environmental legislation with that of the EU, a National Plan has been approved for this purpose. 

Regarding international cooperation on environmental issues, Albania has signed several agreements with its neighbours. Among those, can be mentioned the bilateral Agreement with the Republic of Greece, as an EU member state, for the Establishment of the Permanent Commission for the Transboundary Waters. Also, Albania has signed a bilateral Memorandum of Understanding with Montenegro, a candidate for EU membership, for the Joint Management of Transboundary Waters, a bilateral agreement with the former Yugoslav Republic of Macedonia, also a candidate for EU membership, for the Protection and Sustainable Development of Lake Ohrid and its Basin. Information is exchanged with these countries through the work of the common commissions established for the purpose of the management of the transboundary waters.

The Albanian legal framework generally reflects the requirements of international conventions to which Albania is a party. Among these, for example, related to the issue of environmental impact assessment can be mentioned: the United Nations Economic Commission for Europe Convention on Environmental Impact Assessment in a Transboundary Context and its Protocol, the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention), the Convention on the Protection and Use of Transboundary Watercourses and International Lakes, the Convention on the Conservation of European Wildlife and Natural Habitats, the Convention on Transboundary Effects of Industrial Accidents, etc.

The first environmental policies were drafted in the context of the National Strategy on the Environment of 1993 and the National Action Plan on the Environment of 1994. The adoption of the principle of the sustainable development and the use of natural resources without harming the possibilities and the needs of future generations, as the only alternative for the future on the environment, was escalated to the highest legal order by becoming a constitutional principle in the new Albanian Constitution approved in 1998. Article 59/d of the Constitution stipulates that the state, within the constitutional competences and the tools it possesses, aims at guaranteeing a sound and ecologically appropriate environment for the generations of today and the future. Besides, considering that it was being drafted at the same time with the Aarhus Convention, the Constitution also adopted in its Article 56 the fundamental principle of the right of public access to information, on issues related to the environment and its protection.

Following the approval of the Constitution, a broad legal framework on the environment was adopted, consisting of laws and bylaws, which seek to protect the environment from pollution and damage, as well as the adoption of preventive and rehabilitating measures. Among these, one of the most important steps was the adoption of the Law Nr. 8934, date 5.9.2002, “On Environmental Protection”, aiming at the protection and the rational use of natural resources, the coordination of national and international efforts to protect the environment, the encouragement of the public to participate in the environmental protection, and the establishment and strengthening of the institutional framework for the protection of the environment, both at the central and local government level. For the first time in the Albanian legislation, an entire chapter (Chapter IV) of the law was dedicated to the environmental impact assessment, which stipulated the obligation that all public and private projects of natural or legal persons that could have an impact on the environment should be subject to the environmental impact assessment, before their approval and implementation. One of the articles of the law (Article 27) dealt with the impact on the environment in a transboundary context, which stipulated the obligation of Albanian authorities to apply the principles of the UNECE Convention on Environmental Impact Assessment in a Transboundary Context, which in itself paved the way for the approval of Law Nr. 9700, date 26.03. 2007, “On the protection of the environment from transboundary impacts”. The law is to be applied on all the projects and activities that are listed in Annex I of the Convention. 

In order to keep up with the pace of the country’s development needs and the rise of challenges it faces, the environmental protection law was repealed and the new Law Nr. 10431, date 9.6.2011, “On Environmental Protection”, was enacted, which aims at regulating the relations between people and the environment, the protection of components of the environment and environmental processes, the ensuring of material conditions for sustainable development, completing the framework that is necessary to fulfil the constitutional requirement for an ecologically clean environment. In its Chapter II, Articles 6-14 stipulate the main principles to be taken into consideration by environmental policies, such as: the principle of sustainable use of natural resources, the principle of care for the environment, the principle of prevention, the principle “polluter pays,” the principle of repair of environmental damages, renewal and restoration of damaged areas, the principle of legal responsibility, the principle of protection at a high degree, the principle of integrating environmental protection in sector policies, the principle of sensitization of the public and its participation in environmental decision making, and the principle of transparency in environmental decision making. The new law included two separate provisions on the environmental impact assessment (Article 25) and environmental strategic assessment (Article 24), in order to prevent, avoid, or minimize the negative impacts of the projects on the environment through the harmonization and adaptation with the carrying capacity of the environment, by obliging the developer to carry out the assessment prior to seeking any developing permits. The law established the National Environmental Agency, which is the authority responsible for monitoring the national network of environment protection and the administration of the system of environmental information, pursuant to Article 42 of the law.
Shortly after the new law on Environmental Protection, in order to approximate the legislation with the Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment, it was enacted Law Nr. 10440, date 7.7.2011, “On Environmental Impact Assessment”, which on the one hand reasserted the obligation that all public and private projects of natural or legal persons that could have an impact on the environment (with the exception of the national defence projects, Article 5) should be subject to the environmental impact assessment, before their approval and implementation (Article 3), and on the other hand, set the institutional framework for the environmental impact assessment (Chapter V). 

Then, it was enacted Law nr. 10448, date 14.7.2011, “On Environmental Permits”, which among others, transposed the Directive 2008/1/EC of the European Parliament and of the Council, of 15.1.2008, concerning integrated pollution prevention and control and the Directive 2001/80/EC of the European Parliament and of the Council of 23.10.2001, on the limitation of emissions of certain pollutants into the air from large combustion plants. This law divided the environmental permits into three types, A, B, and C, depending on the impact on the environment. The competent authority for the issuance of the environmental permits is the National Licensing Centre, after the Minister of Environment has exercised the authority to sign the environmental permits, following the review of the application by the National Environmental Agency.

Two years after the Law “On Environmental Impact Assessment”, it was enacted Law Nr. 91/2013, date 28.2.2013, ”On Strategic Environmental Assessment”, which transposed Directive 2001/42/EC of the European Parliament and of the Council, 27.6.2001, on the assessment of the effects of certain plans and programmes on the environment. The law sanctioned that the procedure of the Strategic Environmental Assessment was to be followed in all the cases of the drafting of plans and programs for agriculture, forests, fishing, energy, industry, mining, transport, waste management, water management, telecommunications, tourism, local and national plans on urban and rural spatial planning, landscape protection, and land use, with the exception of projects related to the national security, civil emergencies, and those related to the state finance and budget. The law set the framework for the approval in the future, of the projects that are subject to the law on Strategic Environmental Assessment. It defined the Strategic Environmental Assessment as “The drafting of a special report on the impact on the environment of a plan or program, the consultation with the groups of interest, and the taking into consideration of the results of the report in the final decision making.” The whole process has to include the consecutive phases of informing the Ministry of Environment by the proposing authority, consultation with the groups of interest, drafting the preliminary report and the consultation with the groups of interest and the public, drafting the final Strategic Environmental Assessment report, consideration of the proposal and the declaration of the minister, decision making, and monitoring and reporting of the impact on the environment of the plan or program. 

Besides these laws, there were designed and adopted over 10 by-laws as Council of Ministers decisions and minister directives in order to facilitate the implementation of the Convention requirements and the laws that were adopted. Thus Council of Ministers Decision Nr. 249, date 24.4.2003, “On approval of environmental permits and the documentation for the elements of the environmental permit”, has created the necessary legal framework to help the operators by specifying the type of documents that need to be drafted and their content and quality. While Council of Ministers Decision Nr. 268, date 24.4.2003, “On the certificate of specialists to assess the impact on the environment and environmental audit”, for the first time enabled the certification of environmental experts who could compile the reports on Environmental Impact Assessment for activities under the environmental impact assessment process that would enable the issuance of the environmental permits. This decision played an important role in consolidating the practice that any activity with a possible impact on the environment should be equipped with an Assessment Report. Actually, this decision has been replaced by another Council of Ministers Decision, Nr. 1124, date 30.7.2008, “On certification of specialists for environmental impact assessment and environmental audit”, that enabled the promotion of the specialists as environmental experts among the graduates of the Faculty of Civil Engineering and agro-environmental sciences of the Agricultural University. Detailed and specific rules and procedures for the public participation in the environmental impact assessment process were stipulated by Council of Ministers Decision Nr. 994, date 2.7.2008, “On the participation of the public in decision-making”. Recently, it was approved Council of Ministers Decision Nr. 247, date 30.4.2014, “On defining the rules, requirements and procedures for informing and including the public in the environmental decision making”, that abolished Chapter IV of the Council of Ministers Decision Nr. 994, and introduced strict guidelines and deadlines on public information and participation in the environmental decision making. The implementation of this specific legislation is monitored by the Directorate of Environmental Impact Assessment and Permits, in the Ministry of Environment. More recently, the Council of Ministers Decision Nr. 102, date 4.2.2015, established the National Agency of Protected Areas, with the mission of managing, protecting, developing, widening and functioning of the protected areas, which cover around 16% of the territory of Albania.

Despite the efforts to bring the environmental protection legislation in line with the acquis communautaire, the current situation of the protection of the environment in Albania is unsatisfactory. Law nr. 10006, date 23.10.2008, “On protection of wild fauna” and Law Nr. 10253, date 11.3.2010, “On hunting”, were enacted for the special protection of wild fauna, but the situation became so dramatic, so much so that it became urgent the need to ban all hunting activity in the whole territory of Albania, by the enactment of the Law Nr. 7/2014, “On proclamation of the Moratorium on Hunting in the Republic of Albania”, for a period of two years. 

In a similar vein, for the protection of different aspects of the environment a plethora of legal acts were enacted, which included: Law nr. 7501, date 19.7.1991, “On land”, Law nr. 8025, date 9.11.1995 “On protection from ionizing radiation”, Law nr.8897, date 16.5.2002, “On protection of air from pollution”, Law nr. 8906, date 6.6.2002, “On protected areas”, Law Nr. 9244, date 17.6.2004, “On protection of agricultural land”, Law nr.9693, date 19.3.2007, “On pastures fund”, Law nr. 9700, date 26.3.2007, “On the protection of the environment from transboundary impacts”, Law nr. 9867, date 31.1.2008, “On defining rules and procedures for the transboundary trade of endangered species of wild fauna and flora”, Law nr. 10431, date 9.6.2011, “On the protection of the environment”, Law nr. 111/2012, date 15.11.2012, “On integrated management of water resources”, Law nr. 91/2013, date 28.2.2013, “On strategic environmental assessment”, Law Nr. 162/2014, “On the protection of air quality in the environment”, etc. 
For the specific protection of biodiversity, there were enacted Law nr. 9385, date 4.5.2005, “On forests and the forest service”, amended six times so far, followed by Law nr. 9587, date 20.7.2006, “On protection of biodiversity”. Despite this legal framework for the protection of biodiversity, the situation of forests in Albania has deteriorated to the point that a Moratorium smiliar to that on hunting has recently been proposed to the Parliament, a Moratorium that would put an end to all forest exploiting activity in Albania for a period of ten years.

2. General principles of public administration.

According to Article 9 of the Code of Administrative Procedures, the general principles of public administration in Albania include: 

Principle of Legitimacy, which means that the Bodies of the Public Administration Offices exercise their activity pursuant to the law and principles of law, within the limits of the competencies granted to them and in conformity with the purpose for which these competencies have been granted.
Principle of Protection of Public Interest and Citizens Rights, which means that the Public Administration Offices protects the public interest as well as the legitimate citizens’ rights.
Principle of Equity and Proportionality, which means that in the relations with the individuals, the Public Administration Offices are guided by the principle of equity, i.e., no one should be privileged or discriminated because of family origin, sex, race, language, birthplace, political, religious or cultural pertaining, social and economic conditions.
Principle of Justice and Impartiality, which means that the Public Administration Offices, in exercising their functions, treat equally and impartially all the subjects with whom they deal. 
Principle of Cooperation of the Public Administration Offices with Private Persons, which means that the Public Administration Offices exercise their activity in close cooperation with private persons by providing information and necessary clarifications to individuals, as well as by supporting and stimulating the initiatives of individuals as well as welcoming their suggestions and information. 
Principle of Responsibility, which means that the bodies of public administration and the employees are responsible for the damages they cause to the private persons through unlawful decision-making, through unlawful denial of decision-making, and by issuing inaccurate written information to the private persons, as well as for any other cause or other case provided by law.
Principle of Decision-Making, which means that the administrative bodies take decisions concerning all cases within their jurisdiction, submitted by the private citizens, which are related to cases dealing directly with private citizens, any petition, request or claim concerning violation of the Constitution and the law or the protection of public interests.
Principle of Efficiency and Bureaucratization, which means that the Public Administration Offices shall be structured in a way to ensure a sufficient access in the decision-making process, and that the Public Administration Office and its employees are obliged to serve the public in the most effective possible way in each and every case.
Principle of Providing the Service Free of Charge, which means that the services of the Public Administration Offices are provided free of charge, unless the law stipulates the a payment has to me made.
Principle of Internal and Judicial Review, which means that in order to protect the constitutional and legal rights of the individuals, the administrative activity will be subject to the internal administrative review in accordance with the provisions of this Code concerning the administrative appeal and the judicial review in accordance with the provisions of the Code of Civil Procedure.
Principle of State Secret Protection and Confidentiality, which means that the person who exercises duties in an administrative body or participates or is called to take part in an administrative procedure is restricted to divulge the data of administrative procedures, when they are classified as a state secret or have a personal character. The participants of an administrative procedure have the right to request that their personal data are not disclosed by the administrative bodies without their consent.

3. Decision-making procedure relating to the environment in the following areas (please indicate the type of decision, whether the public should be informed about the procedure and its documentation, has a right to participate, there is a time limit for comments to be submitted). Please elaborate your answer in light of article 6, paragraphs 1 (a) and (b), paragraphs 10 and 11, article 7 and Annex I, paragraph 22, of the Aarhus Convention. Please describe the situation with public participation in the adoption of the city (town) master plan establishing zoning of different parts of the city (town) and regional development plan that would impact the zoning of a larger territory. 
(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

Law nr. 10431, date 9.6.2011, “On the protection of the environment”, in its Article 13(2) states that during the institutional solution of problems related to the protection of the environment, public authorities must ensure that the public and the interested parties are offered real opportunities to participate in the procedures for the identification of the state of environment, the drafting and the approval of the strategies, plans and programs related to the protection of the environment and its elements, as well as in the protection of the environment and the issuing of the environmental permits.
Law Nr. 10440, date 7.7.2011, “On Environmental Impact Assessment”, states the obligation that all public and private projects of natural or legal persons that could have an impact on the environment (with the exception of the national defence projects, Article 5) should be subject to the environmental impact assessment, before their approval and implementation. It sanctioned the requirements, responsibilities, rules and procedures for the assessment of the impact on the environment of different activities. Article 3 states that all proposed private or public projects, defined as implementation of construction works, installations or other schemes, or interventions in the environment and landscape, including interventions related to mineral extracting, which are likely to produce significant negative, direct or indirect effects on the environment due to their size, nature or location, are subject to the environmental impact assessment. Article 7 states the requirements for assessing the impact on the environment of specific activities. The annex attached to the law lists all the specific activities that are subject to the environmental impact assessment. It includes the activities described in the Annex I of the Aarhus Convention, some of them defined more restrictively, by lowering the threshold of the activities that should undergo the assessment, because of the level of development of Albania. Article 14 stipulates the requirement for the involvement of several parties in the environmental impact assessment process, including the public and the non-for-profit organizations. Article 16 sanctions the obligation of the developers, persons or public authorities that request an approval, to carry out a private or public project, which undertake in-depth environmental impact assessment of their projects, to inform and consult with the interested public during the environmental impact assessment process. It also requires that all the documentation related to informing and consulting the public should be part of the application for receiving the environmental declaration by the National Licensing Centre, the government agency that issues environmental permits and licenses. Article 17 states the requirement that the National Environmental Agency should conduct a hearing with the public and the interested NGOs for every project, whose opinion has to be included in the final decision-making process and this inclusion is mandatory. Such hearings should be conducted in cooperation with the respective local authorities and the project developers. Local authorities are required to notify the public and the interested NGOs about the date, time and place of the hearing, as soon as these details are determined. 
Detailed rules, criteria and procedures for the information and the inclusion of the public in the environmental decision making are stipulated in the Decision of the Council of Ministers Nr. 994, date 2.7.2008, On defining the rules, requirements and procedures for informing and including the public in the environmental decision making, as amended by the Decision of the Council of Ministers Nr. 247, date 30.4.2014. The decision provides the definitions which are similar to the definitions of the Aarhus Convention, with the exception of the “interested public”, which, has been replaced with the term “affected public”. As far as the definition is concerned, Article 3(26) of the Law Nr. 107/2014, “On territorial planning and development” defines the “interested party” as any natural or legal person, or a state authority, whose legal rights and interests, be it individual or common, are likely to be affected by a planning, development or development control document. Chapter II of the decision is dedicated to the participation of the public in the decision-making of policies, strategies, and action plans related to the environment. It stipulates that the participation of the affected public in developing environment-related policies, cross-cutting or sector strategies at the national or regional level, and action plans for their implementation, is a legal obligation. For this, public authorities have the obligation to define simple rules and procedures, provide the necessary information on the documents, and ensure the appropriate logistical and organization arrangements. They have the duty to identify the affected public, based on the nature and the content of the relevant document, to inform the public on the draft document under discussion, and invite the public to review the document and prepare for the discussion. The public authority that has drafted the document has the obligation to notify the public continuously for 30 days through the national and the local media, its website, and through notes on visible notice boards. The notification should include a general summary of the document in the Albanian language, written in simple and understandable language, it should include highlights of the main issues on which the public is asked to comment, suggest or propose. The place where the full draft is displayed should be accessible by the public and the time available to the public for submitting their opinion, should be no less than one month from the date on which the last notification was made. A meeting has to be organized and moderated by the representatives of the public authority which has produced the draft document, and it should facilitate the procedures for the public, in order to express themselves freely. The organizers should keep the minutes of the meeting, which should include all the remarks, suggestions and the proposal coming from the public. 
After the public hearing, the document should be redrafted, in order to reflect the comments, the information, the analysis and the opinions expressed by the public, which are considered as valuable. The new draft should be accompanied by an explanation for the rest of the opinions that were not taken into consideration and the reasons for that. The revised document should be submitted to the decision-making authority, together with the explanations and the minutes of the meeting. No document can be approved, if the criteria for the participation of the public in the decision-making procedure are not met.

On the other hand, law Nr. 91/2013, date 28.2.2013, ”On Strategic Environmental Assessment”, transposed Directive 2001/42/EC of the European Parliament and of the Council, 27.6.2001, on the assessment of the effects of certain plans and programmes on the environment. The law sanctioned that the procedure of the Strategic Environmental Assessment was to be followed in all the cases of the drafting of plans and programs for agriculture, forests, fishing, energy, industry, mining, transport, waste management, water management, telecommunications, tourism, local and national plans on urban and rural spatial planning, landscape protection, and land use, with the exception of projects related to the national security, civil emergencies, and those related to the state finance and budget. The law set the framework for the approval in the future, of the projects that are subject to the law on Strategic Environmental Assessment. It defined the Strategic Environmental Assessment as “The drafting of a special report on the impact on the environment of a plan or program, the consultation with the groups of interest, and the taking into consideration of the results of the report in the final decision making.” The whole process has to include the consecutive phases of informing the Ministry of Environment by the proposing authority, consultation with the groups of interest, drafting the preliminary report and the consultation with the groups of interest and the public, drafting the final Strategic Environmental Assessment report, consideration of the proposal and the declaration of the minister, decision making, and monitoring and reporting of the impact on the environment of the plan or program.

Council of Ministers Decision Nr. 249, date 24.4.2003, “On approval of environmental permits and the documentation for the elements of the environmental permit”, has created the necessary legal framework to help the operators by specifying the type of documents that need to be drafted and their content and quality, whereas Council of Ministers Decision Nr. 268, date 24.4.2003, “On the certificate of specialists to assess the impact on the environment and environmental audit”, for the first time enabled the certification of environmental experts who could compile the reports on Environmental Impact Assessment for activities under the environmental impact assessment process that would allow for the issuance of the environmental permits. This decision played an important role in consolidating the practice that any activity with a possible impact on the environment should be equipped with an Assessment Report. Actually, this decision has been replaced by another Council of Ministers Decision, Nr. 1124, date 30.7.2008, “On certification of specialists for environmental impact assessment and environmental audit”, that enabled the promotion of the specialists as environmental experts among the graduates of the Faculty of Civil Engineering and agro-environmental sciences of the Agricultural University. 

This decision-making procedure relating to the environment applies mutatis-mutandis to the following points of discussion.

(b) Permit(s) allowing releases into the environment 

Law nr. 10448, date 14.7.2011, “On Environmental Permits”, transposed the Directive 2008/1/EC of the European Parliament and of the Council, of 15.1.2008, concerning integrated pollution prevention and control and the Directive 2001/80/EC of the European Parliament and of the Council of 23.10.2001, on the limitation of emissions of certain pollutants into the air from large combustion plants. It divided the environmental permits into three types, A, B, and C, depending on the impact on the environment. The competent authority for the issuance of the environmental permits is the National Licensing Centre, after the Minister of Environment has exercised the authority to sign the environmental permits, following the review of the application by the National Environmental Agency.

(c) (City) Planning procedures

According to Article 29 of the Law Nr. 107/2014, “On spatial planning and development”, the mayor has the authority to issue development permits and construction permits in the territory of the municipality, whereas according to Article 28 of this law the National Territorial Council is the competent authority for issuing development permits and construction permits for the national projects related to issues, zones, objects of a national importance, or related to strategic investments for the country, based on the proposal of the ministry responsible for the relevant sector or development. Before making their final decisions on the development consent, both these authorities must have firstly acquired the environmental impact assessment report. As such, the procedure that is described above for the environmental impact assessment is a sine qua non condition for the development consent. 

(d) Licensing /permitting procedures for mining

Article 2(25) of the Law Nr. 10 304, date 15.7.2010, “On the mining sector in the Republic of Albania”, defines the “environmental rehabilitation plan” as a technical project, developed in accordance with the basic requirements of the mining and environmental legislation, based on a studying-projecting work, including all the measures that will be implemented for the progressive and final rehabilitation of the environment and its return into the rehabilitated condition, the rehabilitation of the waste deposit area, the closure of the mining activity, the general value of the financial guarantee for the realization of this plan before the conduct of the mining activity, which is presented together with the documentation for granting the mining rights. The procedure is described above for the environmental impact assessment is a condition for granting the mining permit. Furthermore, it was enacted Directive Nr. 3 of the Minister of Environment, date 2.12.2013, “On the documents necessary to request environmental permits  of Type A, B and C, for new and existing activities”, which enlists the technical documents, the project characteristics, the work program, the plans, the maps, the environmental impact assessment report, the information on consultations with the public, the rehabilitation plan, the emergency plan, as the necessary documents that need to submitted, in order to acquire the environmental permits.

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes).

The environmental impact assessment process is part of the permitting procedure in the Albanian legal system. According to the Law Nr.10081, date 23.2.2009, “On licenses, authorizations and permits in the Republic of Albania”, Environmental Impact Permits are part of the Field III, of Section 3 of the law, which deals with permits that allow the activities that can have an impact on water reserves, the use of ozone depleting substances, waste management, fisheries and aquaculture, forests, meadows, medicinal plants, wild fauna, hunting, and the licensing of the experts. The results of the consultations with the environmental authorities and the public, and the environmental information are analyzed by the National Environment Agency, based on the environmental impact assessment Preliminary Report, which must include: a) a short description of the floral cover of the area where it is proposed the implementation of the project, accompanied by images of the area; b) information on the existence of water reserves in the project area and its’ vicinity; c) the identification of possible detrimental impact on the environment, including the impact on biodiversity, water, soil and air; d) a short description on possible discharges on the environment, such as dirty waters, gases, dust, noise, vibrations, and  waste production; e) information on possible duration of the of the identified negative impact; f) data on the possible spatial extend of the negative impact on the environment; g) the possibility of the rehabilitation of the environment and the possibility of restoring the area to its previous conditions and the approximate financial costs for such a restoration; h) possible measures for the avoidance and mitigation of the negative impact on environment; i) possible impact on the transboundary environment; j) the relevant certificate and license of the expert that has drafted the environmental impact assessment  Preliminary Report; k) the receipt of the administrative fee payment. 

The National Environment Agency has the legal obligation to send the full application dossier within 5 days of receipt from the National Licensing Centre for consultation and their opinion to all the relevant ministries that are responsible for the territorial planning, the protection of public health, agricultural land, economy, and the development of public infrastructure, other institutions that are responsible for the permission/licensing and for the natural and civil emergencies, and the Regional Environmental Agencies, which are branches of the National Environment Agency, that should seek the opinion of the local government institutions of the region of the project area. These consulted institutions must reply in writing within 15 days of the receipt of the application dossier. In cases of no reply, this is considered as silent consent. For the purpose of informing the public about the environmental impact assessment, within 5 days of the receipt of the dossier, the National Environment Agency must publish on its website the information submitted by the developer for 20 consecutive days, with the explanation of the procedure and the deadline for publishing its decision in the National Register of Licenses and Permits. The extent to which the environmental impact assessment influences the final decision, is a matter of judgment of National Environment Agency, which has the legal obligation to provide the detailed reasoning in the cases of the refusal of an environmental permit.

4. The structure of the judiciary in your country (types of judicial bodies, jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter). Are there judges specializing in environmental cases? Do the courts have technicians of their own? Do judges have education and training in environmental law and the Aarhus Convention? Please indicate if you know what training methodologies and tools are used?

The Albanian judiciary is composed of 21 District Courts (Courts of First Instance), six Courts of Appeal (Courts of Second Instance) and the Supreme Court, which has three chambers: Civil, Criminal, and Administrative. There are also the Court of First Instance for Serious Crimes and the Court of Appeal for Serious Crimes. There is also the Constitutional Court.

District Courts sit in 21 judicial districts throughout the country and try cases in the first instance. Only 16 of the larger district courts include separate chambers for the adjudication of civil, administrative, commercial, and family disputes. Obviously, environmental cases ought to be tried in the civil or administrative chambers, as well as in the criminal chamber, whenever an environmental crime has been committed. In smaller courts there are no such chambers. Hearings in civil cases are presided by a single judge, except the cases where the claims are higher than 20 million Albanian Lek (around 142,000.00 EUR), which are tried by a panel of three judges.
  

Courts of appeal sit in six different regions in the country (Shkodra, Tirana, Durrës, Vlora, Gjirokastra, and Korça) and try cases in the second instance. These courts hear appeals from the first instance courts in panels of three judges and may review issues of both the fact and the law. All the judges hear all the types of cases that come before the Court of Appeal.

The Supreme Court is composed of 19 judges, who sit in panels of 3 or 5 judges. It reviews cases coming from the Courts of Appeal only on matters of law, not of fact.

The courts have no technicians of their own. They are only called to offer their reasoned expert evaluation and are paid by the requesting party. The program of the School of Magistrates (future judges and prosecutors) includes only 16 hours of training on environmental law, in the second year of their studies. After that, when they are appointed as judges  they attend the program of the Continuous Training, which is also carried out by the School of Magistrates. The last training on environmental law and the Aarhus Convention organized by the School of Magistrates was in February 2011, titled: “Implementation of the Aarhus Convention in Albania: Access to Justice, Opportunities and Obstacles to Enjoy these Rights in Practice”.

5. Does the public (individuals and eNGOs) have a right to challenge in court the decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention? 

Article 25 of the Law on Environmental Impact Assessment stipulates that any interested party, subject of that law, has the right of the administrative appeal, through a request at the National Licensing Centre, against the acts or omissions of the ministry. Whereas article 48 of the Law on Environment Protection accords the right to lodge a judicial appeal in case of a threat to the environment, pollution or its damage, where the public (which includes eNGOs) has the right: a) to request from the public authorities to take the necessary measures; b) to file a claim in the court against the public authority, or against the legal and the natural persons that have caused environmental damage, or that threaten to damage the environment. If a person is denied legal standing, he/she can seek the remedy before a court. Paragraph 2.1 of the Decision of the Council of Ministers Nr. 247, date 30.4.2014, “On defining the rules, requirements and procedures for informing and including the public in the environmental decision making” stipulates that every ‘interested party’ has the right to lodge an administrative appeal. Article 4 of the Code of Administrative Procedures defines the ‘interested party’ as any natural or legal person, or  state body, whose legal rights and competence have been infringed, or might be infringed during the administrative procedure, whereas article 45, includes the environment amongst the ‘wide interest’ issues, when a person can initiate the proceedings.

6. Does the public (individuals and eNGOs) have a right to challenge in court acts/omissions by public authorities “which contravene provisions of its national law relating to the environment” (article 9, paragraph 3, of the Aarhus Convention)? 

The public has the right to lodge a judicial appeal in case of a threat to the environment, pollution or its damage.  Article 5/12 of the Law on Environment Protection defines the term “public" as “one or more natural or legal persons, in accordance with the national legislation and practices, associations, organizations and their groupings”. On the other hand, paragraph 2.1 of the Decision of the Council of Ministers Nr. 247, date 30.4.2014, “On defining the rules, requirements and procedures for informing and including the public in the environmental decision making” stipulates that every ‘interested party’ has the right to lodge an administrative appeal. Article 4 of the Code of Administrative Procedures defines the ‘interested party’ as any natural or legal person, or  state body, whose legal rights and competence have been infringed, or might be infringed during the administrative procedure, whereas article 45, includes the environment amongst the ‘wide interest’ issues, when a person can initiate the proceedings. Further, article 18/b of the Code stipulates that in order to protect the constitutional and legal rights of the private persons, the administrative activity is subject to the judicial review. Moreover, article 15 of the Law 49/2012, “On the organization and functioning of the Administrative Courts and the judicial settlement of the administrative conflicts”, accords the right to lodge a claim at the court to any subject who pretends that a legal right or interest has been infringed by an act or omission of the public body. From this, it can be inferred that individuals need to be affected, in order to challenge an environmental decision at the court. There are no legal provisions as to the manner that an individual has to be affected, this is decided by the court on a case by case basis. Whereas for environmental NGOs, whose statute includes the protection of the environment as one of the objectives of their activity, their interest in such issues is inherent, so they enjoy locus standi in the courts to challenge the acts/omissions by public authorities which contravene provisions of the Albanian environmental law.

II.
Who can be reviewed 

7.
Decisions of which public authority under article 9, paras. 2 and 3, of the Convention are subject to judicial and administrative review? Are all decisions of these authorities subject to judicial review? If not, which decisions or public authorities are not subject to such checks and on what grounds?

All the decisions of these authorities are subject to judicial and administrative review. There are no exclusions, apart from acts that impact the environment in the course of work carried out for the purposes of the national defence. Article 5 of the Law Nr. 10440, date 7.7. 2011, “On the Environmental Impact Assessment”, stipulates that the provisions of this law do not apply in cases of projects of national defence, when it is argued that their environmental impact assessment is contrary to the aims of the national defence. All others are subject to judicial and administrative review, including decisions of the government or the President. Whereas the decision-making powers of the parliament is carried out through laws, and in cases when these are deemed to be harmful to the environment, the only possible remedy would be their challenge to the Constitutional Court for being unconstitutional, on the basis of infringing Article 59/d of the Constitution, the right to a sound and ecologically appropriate environment for the generations of today and the future.

III.
What decisions, acts or omissions can be reviewed

8. What public authorities’ decisions/acts/omissions are subject to judicial and administrative review in the areas of decision-making as indicated below that can be initiated by the members of the public meeting the criteria laid down in the national law? Are there differences of criteria for eNGOs and individuals? Is there time-limit for decisions/acts/omissions to be reviewed? Please elaborate in light of article 9, paras. 2 and 3, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

All the decisions/acts/omissions are subject to firstly administrative, and then the judicial review. The same holds true for points (b), (c), (d), and (e) below. The only requirement for the eNGOs is that the protection of the environment must be included in the field of activity of their act of establishment and their statute, whereas individuals need to be affected, in order to challenge an environmental decision at the court. There is no time-limit for decisions/acts/omissions to be reviewed, as far as the consequences continue to infringe the rights of the petitioner. If the harm has already been caused, the plaintiff has the right to seek redress through compensation for the damage suffered.

As far as construction is concerned, according to Article 29 of the Law Nr. 107/2014, “On territorial planning and development”, the mayor’s decision that has issued the development permit and the construction permit in the territory of the municipality can be challenged in a court, whereas according to Article 28, the National Territorial Council’s decision that has issued the development permit and the construction permit for the projects at national level can also be challenged in a court.  

(b) Permit(s) allowing releases into the environment 

Regarding permits, according to the Law Nr. 10448, date 14.7.2011, “On the Environmental Permits”, the permits are prepared by the National Environmental Agency, signed by the Minister of the Environment, and then issued by the National Licensing Centre, so it is this latter decision that can be challenged in a court. In such cases, the National Licensing Centre would be the defendant, whereas the National Environmental Agency, and the Minister of the Environment may participate in the proceedings as interested parties (‘secondary intervening parties’ is the term used in Article 191 of the Code of Civil Procedures).

(c) (City) Planning procedures

Regarding the City Planning procedures, Article 5 of the Law Nr. 107/2014, “On territorial planning and development” stipulates that authorities responsible for the territorial planning are the Council of Ministers, the National Territorial Council and the ministry responsible for the territorial planning and development, at the central level, the Regional Council, at the regional level, and the Municipal Council and the Mayor, at the local level. The decisions of all these authorities can be challenged in a court.

(d) Licensing /permitting procedures for mining

According to Article 30/1 of the Law Nr. 10304, date 15.7.2010, “On the minerals sector in the Republic of Albania”, licenses and permits for mining are issued by the National Licensing Centre, in accordance with Law Nr.10081, date 23.2.2009, “On licenses, authorizations, and permits in the Republic of Albania”. Whereas according to Article 30 of the Law Nr.10081, date 23.2.2009, “On licenses, authorizations, and permits in the Republic of Albania, any interested party has the right to the administrative appeal, against the acts or omissions of the National Licensing Centre (NLC) or other institutions. The appeal is examined by the Head of the NLC, except the cases when prior to taking the decision, the NLC must receive the decision of the other institution, in this case the Council of Ministers, as stipulated in Article 30/2 of the Law Nr. 10304, date 15.7.2010, “On the minerals sector in the Republic of Albania”. In case of the refusal of the permit, the appeal is examined by the refusing institution. In all the cases, the appeal is submitted to the NLC, which publishes the appeal and informs electronically the competent institution. After the decision following the administrative appeal, a claim can be filed in the competent court. 

It is understandable that the opposite action follows the same procedure, i.e. when a permit is granted, for a mining activity which is deemed to be harmful to the environment, firstly, an administrative appeal may be made, and subsequently, a court claim.

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes)

Paragraph 46 applies mutatis mutandis to permits granting:

(i) hunting – currently all hunting permits have been totally suspended by Law Nr. 7/2014, “On proclamation of the Moratorium on Hunting in the Republic of Albania”; Outside the banning period, according to Article 37/4 of the Law Nr. 10253, date 11.3.2010, “On hunting”, the hunting permit is issued by the Directorate of Forest Service. In case of refusal, the applicant can appeal to the Minister of Environment within 10 days. The decision of the Minister can be challenged in the court within 30 days. The opposite action follows the same procedure, i.e. when a permit is granted, for a hunting activity which is deemed to be harmful to the fauna, firstly, an administrative appeal may be made, and subsequently, a court claim.

(ii) releases of genetically-modified organisms – According to Article 54 of the Law Nr. 9863, date 28.1.2008, “On food”, the authorization is issued by the Minister of Agriculture, based on the scientific opinion of the National Food Authority. When a permit is granted for the release of genetically-modified organisms, this act can be challenged in the court.

(iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes - Law Nr.9108, date 17.7.2003, “On chemical substances and preparations”, transposed the Council Directive 76/769/EEC of 27 July 1976 on the approximation of the laws, regulations and administrative provisions of the Member States relating to restrictions on the marketing and use of certain dangerous substances and preparations. Prior to their release in the market, Article 7 of the law requires the testing of their dangerous properties through methods determined by an order of the relevant minister, i.e. the Minister of Defence, the Minister of Health, the Minister of Industry, the Minister of Environment, depending on the type of substance. Their acts can be challenged in the court.

(f) Other decisions/act/omissions not covered by above in light of article 9, para. 3, of the Aarhus Convention.
There is no difference in Albania between the acts of private or public bodies, as far as the right to challenge them in a court of law. The only difference is that with the establishment of Administrative Courts in 2013, after the enactment of the Law Nr. 49/2012 “On the organization and functioning of the Administrative Courts and the administrative trials”, the challenge of the decisions/acts/omissions of the public bodies can only be challenged in the Administrative Courts, whereas the acts of private persons can be challenged only in the civil chambers of the courts.

9. Is an administrative appeal required for the decisions/acts/omissions indicated in question 8 prior to judicial review? What is the relationship between administrative appeal and judicial review?

Yes, the general principle is that an administrative appeal has to be exhausted first, prior to the judicial appeal. The relationship between them consists on the fact that the judicial review serves as a safety mechanism for the protection of the rights of persons (whether legal or natural persons), against the arbitrary and illegal acts of the administration. Article 18 of the Code of Administrative Procedures stipulates that in order to protect the constitutional and legal rights of private persons, the administrative activity is subject to a) the internal administrative review, in accordance with the provisions of this Code on the administrative appeal, and b) the judicial review, in accordance with the provisions of the Code of Civil Procedure. Article 16/1 of the Code of Administrative Procedures stipulates that the lawsuit against the administrative act can be filed only after the exhaustion of the administrative appeal. Article 16/2 stipulates that the exception to this rule applies when the law does not recognize a higher administrative authority, e.g. orders of ministers. 

Also, Article 37/3 of the Code of Administrative Procedures stipulates that in principle, the interested parties can file a claim in the court only after exhausting the administrative appeal. The term ‘in principle”, indicates that there are some cases when an administrative decision/act/omission cannot be appealed administratively, e.g. all the cases of the decisions of the ministers mentioned in the answers to question 8 above, cannot be appealed administratively, because they possess the highest decision-making authority. In such cases the decision/act/omission of the minister can only challenged in a court. The judgment of the court can strike the decision/act/omission as an infringement of the law and declare it invalid. Furthermore, in cases when damage has occurred, the court can order the administrative authority to pay indemnities in order to compensate for the damage suffered.

10. Which system of jurisdiction is competent to verify these decisions/acts/omissions indicated in question 8? Please indicate if different for individuals or NGOs.

Public authorities’ decisions/acts/omissions can be challenged in the Administrative Courts. There is no difference between the individuals or NGOs, they enjoy the same locus standi before a court. The only difference is that the decisions/acts/omissions of the public bodies can be challenged only in the Administrative Courts.

11. Which kind of legal recourse is open against these decisions indicated in question 8? What are the relevant legal proceedings in this matter?  Regarding legal recourse,  you can mention what type(s) of action can be taken by individual or eNGOs in the situations described in question 8 also then describe its specific features. You may wish to deliberate whether this recourse focuses only on defending public's rights and interests or rather on lawfulness of decisions at stake. 
The legal recourse is comprised of the administrative review and after that, the judicial review, pursuant to Articles 16 and 37 of the Code of Administrative Procedures. The relevant legal proceedings include the administrative procedure, initiated by an administrative complaint and if there is no redress provided, the judicial review comprises the right to file a lawsuit in a court of law. This recourse focuses only on defending public's rights and interests, which are protected by law, i.e. the decisions/acts/omissions at stake must have been made contrary to the law.


IV.
The grounds for review and its intensity

12. Which control does the judge exercise on public authorities’ decisions that are being challenged? Does the judge monitor substantive and procedural legality (e.g. the formal requirements of law, legal proceedings and/or reasons for these decisions)? 

The judge exercises full control on public authorities’ decisions that are being challenged. In cases of emergency, he/she may even suspend any kind of activity, until the final resolution of the matter. Even before reaching the court, during the phase of the administrative proceedings, Article 138/1 of the Code of Administrative Procedures stipulates that the administrative appeal suspends the implementation of the administrative act. Whereas during the court proceedings, Article 202 of the Civil Code stipulates that upon the request of the plaintiff, the court, within 5 days of the claim can order measures that suspend the activity, when there are reasonable doubts that the implementation of the decision, regarding the rights of the would render the protection of the rights of the defendant impossible or difficult. This means that even in the case of a private operator acting on the basis of a decision/act/omission of an administrative authority (e.g. a subcontractor), the case fall under the administrative jurisdiction. The judge monitors both the substantive and the procedural legality, and may strike down the decision/act/omission being challenged by declaring the act/decision as ‘absolutely invalid’, i.e. as totally illegal, and declaring an omission as illegal. In cases of omissions, the judge orders the public authority to act without delay, in order to end the illegal situation. 
13. What is the basic philosophy of the courts’ control of administrative decisions? Do the courts rely in the evidence that is produced by the other parties to the proceedings, or do they have a responsibility of their own to investigate the case in line with the so called inquisitorial principle?

The courts in Albania apply the adversarial system, not the inquisitorial one. This means that they rely in the evidence that is produced by the parties to the proceedings. Article 10 of the Code of Civil Procedure stipulates that the court supports its judgment only on the evidence provided during the court sessions. The court has the right to seek additional evidence, or reject even the evidence submitted, the one that it deems as irrelevant to the case under consideration. Article 6 of the Code of Civil Procedure stipulates that the court that adjudicates the case must decide on everything it is claimed, and only for what it is claimed.  

14. For which kind of public authorities’ decisions does the judge have limited control (e.g. only towards facts, procedural rules, errors in the applied laws or irrelevant matters taken into considerations, other)? In contrast, for which kind of public authorities’ decisions does s/he exercise thorough control?

The only limits imposed on a judge are related to cases when the national defence is involved and whatever cases are related to the disclosure of the state secrets.  Article 5 of the Law Nr. 10440, date 7.7. 2011, “On the Environmental Impact Assessment”, stipulated that the provisions of this law do not apply in cases of projects of national defence, when it is argued that their environmental impact assessment is contrary to the aims of the national defence. Article 1/1 of the Law Nr. 8457, date 11.2.1999, “On the information classified as "State Secret"”, stipulates that this law is applicable to all state institutions, central or subordinate, for the organs of justice, prosecution, and/or legal/natural persons, persons with immunity, when because of their duty they must have access to information classified as "state secret", whereas Article 22 stipulates that an institution has no right to disclose the original information classified by another institution, without the authorization of the latter. In all other cases the judge exercises thorough control, to adjudicate the case based on the constitution and the law.

While exercising judge’s power of judicial review how does the judge keep himself informed (appointment of experts, specialised and contradictory investigation, resort to universities, international sources consultation, etc.)? 

Firstly, the judge has the right to seek evidence from the litigating parties, who have the burden of proof, in order to prove their claim. Article 224/a of the Code of Civil Procedure stipulates that when for the establishment or clarification of facts relevant to the dispute under consideration specific knowledge in the fields of science, technical, or arts, the court may call one or more experts. Article 224/b/2 of the Code of Civil Procedure stipulates that the opinion of the expert is not compulsory for the court, and when the latter has an opposite opinion with the expert, must reason in detail this opinion in its judgment. In order to support their claim, the parties may also bring to the attention of the court evidence from secondary sources, the doctrine, results of scientific studies, opinions of environmental experts, etc.

16. Do the courts have different approaches on e-NGOs’ lawsuits and lawsuits of individuals?

No, the courts have the same approach towards individuals and e-NGOs’, as far as the lawsuits are concerned. They both enjoy locus standi, as natural and legal persons, respectively, when their rights have been affected by an act, omission, or decision.


V. What are the outcomes of judicial review 
17. Do the courts have only cassation or also reformatory rights in cases under article 9 of the Convention? (Generally speaking, what is the outcome of a successful challenge of an administrative decision?)

In the cases of administrative acts, the outcome of a successful challenge of an administrative decision is the repeal of the act and the redress of the rights of the claimant. In the case of omissions, the administrative authority is ordered to carry out the act, or face the possibility of being subjected to sanctions by the court, for the infringement caused. Article 17 of the Law Nr. 49/2012, “On the organization and functioning of the Administrative Courts and the administrative trials” stipulates that court can adjudicate claims and decide on: a) the total or partial repeal of the administrative act; b) the total or partial amendment of the administrative act or the obligation of the public body to change the administrative act; c) the declaration of absolute invalidity of the administrative act; d) the obligation of the public body to issue an administrative act that has been refused, or on which it has remained silent, despite the request to do so; e) the declaration of illegality of the administrative act, that bears no legal consequences, if the plaintiff has a reasonable interest in this; f) the establishment of rights and duties between the plaintiff and the public body; g) the obligation of the public body to act or to stop acting through a different administrative act, necessary for the protection of the rights of the plaintiff; h) the establishment of the body that has the competence to provide the solution to the actual case, by ordering the revocation of the act issued by the non-competent body; i) the indemnity that has to be paid, pursuant to the specific law of tort; j) the solution of the labour conflict, when the employer is an organ of the public administration. 

In cases when a decision is made without informing the public, the court declares the whole procedure null and void, and rules on the obligation of the public body to initiate the whole procedure from the very beginning, this time by informing the public. Whereas in cases when the public authority has  violated the regime of natural protected areas, by allowing within them activities that are forbidden by law, e.g. construction within these areas, the court orders the illegality and repeals of the decision of the public authority, and orders the reparation of the damage caused by the defendant.

18. What are the limits of discretion by public authorities after the court decision?

Public authorities may only appeal a court decision to a higher court, and that is the only mechanism at their disposal. Article 142(3) of the Constitution obliges them to execute the court decisions, as soon as they become final. Non-execution of a court decision may bring criminal charges against the refusing public servant for abuse of power, stipulated in Article 248 of the Criminal Code, punishable by incarceration for up to seven years. 
Depending on the judgment, the public authority can proceed with decision-making/licensing/permitting, by following the operative part of the court judgment, i.e., to: a) totally or partially repeal the administrative act; b) totally or partially amend the administrative act; c) stop acting in case of the absolute invalidity of the administrative act (e.g. withdraw the license issued); d) issue the administrative act that it has refused, or when it has remained silent (e.g. issue the license that has refused to issue); e) issue a different administrative act; f) issue an act, when the court has ruled that this is the competent body to do so; g) pay the indemnity. 


VI. Case-law 


19. Please, if possible, briefly describe relevant case-law. 

 Unfortunately, there is no case law on environmental matters, relevant to the Aarhus Convention. The only civil cases involving the protection of the environment are related to the damages suffered to the enjoyment of property, because of the high level of noise in some inhabited areas. 

A very sensitive case, which normally should have been judged in the Albanian courts, is the “Petrolifera” case, but because of the lack of trust to the Albanian judiciary, which bows to the political pressures, it was chosen the complaint to the Compliance Committee of the Aarhus Convention. In this case, the Albanian authorities failed to notify and consult the public concerned in a decision-making on planning of an industrial park comprising oil and gas pipelines, installations for the storage of petroleum, three thermal power plants, and a refinery, in the protected area near the lagoon of Narta, at the vicinity of the city of Vlora.  Despite the massive protests of the inhabitants of Vlora in favour of the preservation of a legally declared Protected Area, the state authorities went ahead with the construction of the industrial park, which resulted in clearing of an area of 500 ha of land and logging of thousands of pine trees. 

As a result of the action taken by a number of environmental NGOs before the Compliance Committee of the Aarhus Convention, the Committee recommended that Albania should “…take the necessary legislative, regulatory, administrative and other measures to ensure that: a) A clear, transparent and consistent framework to implement the provisions of the Convention in Albanian legislation is established, including a clearer and more effective scheme of responsibility within the governmental administration…” (See the Report of the Compliance Committee of the Aarhus Convention, Geneva, 13-15 June 2007. Last accessed 13/12/2015. Available at: http://www.unece.org/env/documents/2007/pp/ECE_MP.PP_C_1_2007_4_Add_1.pdf )

The most recent case is the lawsuit filed at the Administrative Court of Tirana by two eNGOs: “Environment, Energy, Nature, Evaluation - Menvgroup” (legal person) and “Centre for the Development and Democratization of Institutions” (legal person) , against: the National Territorial Council; the National Territorial Planning Agency; Ministry of Urban Development; and the Municipality of Tirana, through which it is sought the ‘absolutely invalidity’ (illegality) of the Decision Nr. 1 of the National Territorial Planning Agency, date 12.02.2016, “On the approval of the Construction Permit for the Object: Children’s Playground, Pilot Project 4, in the framework of the rehabilitation of the Lake, Municipality of Tirana. The lawsuit is based on several laws:

· Law Nr. 49/2012, “On the organization and functioning of the Administrative Courts and the judicial settlement of the administrative conflicts”;

· Law Nr. 107/2014 “On the National Territorial Planning Agency”;

· Law Nr. 146/2014 “On informing and consulting the public”;

· Law Nr. 119/2014 “On the right to information;

· Law Nr. 8653, amended by Law Nr. 30/2015 “On the organization and functioning of Local Government”;

· Law Nr. 10431, “On the protection of environment”;

· Law Nr. 10 448, “On Environmental Permits.

Through its Decision Nr. 1, date 12.02.2016, the National Territorial Planning Agency of Albania approved the construction of a children’s playground within the green area, called “The Artificial Lake of Tirana”, This green area has been declared as “The Green Crown” of Tirana, by the Decision Nr.4, date 29.12.2014 of the National Territorial Council, an area of national importance as far as territorial planning is concerned. This means that for any intervention in this area, the National Territorial Planning Agency must draft a specific plan, which in the present case was not carried out. Further, the legal requirements for conducting the environmental impact assessment (EIA) and the environmental strategic assessment (ESA) were infringed; Moreover, not only there was no public consultation process conducted, but there were massive protests by the public opposing the construction within the park, which were met with police force and the arrest of several protesters.

Despite the opposition from the public, the authorities went ahead with the construction of the playground, where trees were cut and concrete was poured within the park, and the playground was inaugurated on 1 June 2016. The case is still being adjudicated by the Administrative Court of Tirana. 

2. Armenia

Prepared by Mr. Gor Movsisyan, national expert, e-mail gor.movsisyan@graduateinstitute.ch

I.
General information
 

1. Overview of the legislation relating to the environment.

On December 6, 2015 the national referendum resulted in significant amendments to the Constitution of the Republic of Armenia. The changes touch upon both the system of governance (from the current presidential system to parliamentary system) and the scope of human rights.
The amended Constitution does not envisage the right to healthy environment. The article 11
  refers to the sustainable development and the responsibility towards future generations
. 
No significant amendments have been introduced to the substantive environmental legislation since the completion of recent Study on access to justice in environmental matters: available remedies, timeliness and costs 
. On June 21, 2014 the National Assemble of Armenia adopted the Law of Armenia on “Environmental impact assessment and expertise”
 (EIA Law), which envisages no provision on the administrative or judicial review of the decisions by the members of the “Public” and the “Public concerned”. Only the initiator has the right to appeal the expertise conclusion and the decision of the public authority repealing the expertise conclusion. This, in fact, is an imbalanced representation of the interests of the entities engaged in the EIA process. This means, among others, that the EIA Law does not recognize the right of NGOs to initiate public interest litigations.  

2. General principles of public administration.

The general principles of public administration are set in the Law of Armenia on “Fundamentals of Administrative Action and Administrative Proceedings”
 (Law on Administrative proceedings). The Chapter 2 of the law lists the following principles of administrative proceedings: 

1) Legality of administrative action,

2) Prohibition of abuse of formal requirements, 

3) Limitation of discretionary powers,

4) Prohibition of arbitrariness,

5) Proportionality of administrative action,

6) Principle of the maximum,

7) Presumption of reliability,

8) Efficiency, 

9) Application of other principles
. 

These principles guide public administration already about 10 years.   

3. Decision-making procedure relating to the environment in the following areas (please indicate the type of decision, whether the public should be informed about the procedure and its documentation, has a right to participate, there is a time limit for comments to be submitted). Please elaborate your answer in light of article 6, paragraphs 1 (a) and (b), paragraphs 10 and 11, article 7 and Annex I, paragraph 22, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

(b) Permit(s) allowing releases into the environment 

(c) (City) Planning procedures

(d) Licensing /permitting procedures for mining
The answer provided below concerns the types of decisions falling under the paragraphs (a), (b), (c) and (d).
The decision making procedure for all the listed types of natural resources use (both passive (release) and active (extraction)) has certain substantive peculiarities, preconditioned by the specificities of the environmental media, subject to permitting. However, the legal procedure of licencing/permitting
 and EIA, in general, have the same steps.  The EIA procedure ends with the issuance of positive or negative expertise conclusion and the licensing with the issuance of the license/permit or rejection of the issuance. 
Armenia hasn’t adopted the procedure of integrated permitting yet; therefore, the prospective applicant needs to go through EIA, licensing and all other required procedures (such as land allocation act etc.) in parallel to obtain right to use natural resources. 

The EIA is regulated by the relevant law and the licensing/permitting is covered by the substantive environmental legislation (i.e. the Law on “Urban Development”, the Law on “Protection of Atmospheric Air”, Water Code, Land Code, Mining Code etc.
)
When it comes to securing participation of public in the above-mentioned decision-making procedures the EIA plays the key role. Certain pieces of substantive legislation, such as the Water Code (articles 5,6,20) or the Mining Code (article 29), contain substantive requirements on the EIA and involvement of the public. However, these requirements either refer to the EIA Law or receive no support by procedural rules. Therefore, the public is, as a rule, involved when the Ministry of nature protection receives the notification about a planned activity (Article 26 of EIA Law). 


The simultaneous procedures of EIA and licensing, and the entailing procedural overlaps, may in specific cases (not identified) decrease the efficiency of the permitting procedure, also in terms of effective involvement of the public (e.g.  involvement at an early stage to push for environmental interests next to social-economic ones). 
It is important to note that EIA expertise conclusion is considered as an administrative decision according to the case law and can be appealed separately. If the court nullifies the EIA expertise conclusion the initiator cannot start the activity, even if the license/permit is still formally in force.  This is because of the requirement of the paragraph 6, Article 20 of the EIA Law, which states that; “Without the positive expertise conclusion the adoption of the conceptual document (plans, programs) and implementation of planned activity is forbidden”. 

The List of Activities subject to EIA is annexed to the questionnaire (Annex I.)-Article 14 of the EIA Law.
(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms,(iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes).
The activates above are not included in the list of activities (Article 14 of EIA Law) subject to EIA. According to the EIA Law, the use of genetically-modified organisms is factor that needs to be considered in the evaluation of the impact of a plan or a purposed activity during the impact assessment and state expertise.  And only the production of toxic chemicals and chemical pesticides is considered an activity subject to EIA. 
Hunting: The activity is regulated by the Law on “Hunting and hunting husbandries” (Hunting Law)
. Right to hunting is secured for those who have 1) license to carry hunting weapons, 2) Hunting permit, 3) Hunting license. Neither the Hunting Law nor the Governmental Decision N 646-N, which sets the procedure of adoption of the list of hunting species, envisage any procedure for public participation. 
GMOs: The introduction and use of genetically modified organisms is almost non-regulated field in the Republic of Armenia. For many years Armenia has been a producer of organic food by default. However, recently the introduction of chemically treated and genetically modified seeds from around the world, might require revision of this perception. The country recently adopted the Law “On Organic Farming”
, which does not introduce any mechanism, including public participation, balancing the interests of organic farmers with the farmers utilising GMOs and pesticides. 
Registration of pesticides/export and import of chemicals and hazardous waste: The regulatory framework concerning the pesticides covers the issues of pesticide residues in food and sanitary normatives concerning maintenance, import, transfer, application and sale of pesticides
. The article 6 of the Law on “Phytosanitary”  prescribes the main requirements concerning the state registration of agrochemicals and pesticides
. The pesticides and agrochemicals should pass also an expertise and their import and export is possible once the conclusion of the respective public authority is received.
 
The import and export of hazardous waste is carried out following the procedural requirements of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal. 
For both import and export of pesticides, I have not been able to identify particular requirements concerning involvement and participation of public. 
4. The structure of the judiciary in your country (types of judicial bodies, jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter). Are there judges specializing in environmental cases? Do the courts have technicians of their own? Do judges have education and training in environmental law and the Aarhus Convention? Please indicate if you know what training methodologies and tools are used?
Currently the structure of judiciary is the same as in the previous report for the following study (See subsection  4) of the section A))
. After the amendments of the Constitution the judicial system will not be restructured considerable. The newly amended Constitution introduces the possibility of creating specialized courts -other than Administrative Court.
There are no specialised courts or judges dealing with environmental cases. The only procedural possibility of dealing with complex cases is resorting to the opinion of an expert, whose conclusion the court shall evaluate in the pool of other evidences and materials brought before its scrutiny. 
With support of international organizations (such OSCE) there has been several trainings and round tables organized for judges across the country. However, these trainings are not offered on a systematic basis and they seem to have insignificant contribution in advancing the principles of Aarhus Convention if not accompanied with the actual claims to the courts. 

5. Does the public (individuals and eNGOs) have a right to challenge in court the decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention? 
There has been no progress in this respects since 2014. The information provided for the “Study on standing for individuals, groups and non-governmental organizations before courts in environmental cases in Armenia, Azerbaijan, Belarus, Kazakhstan, Republic of Moldova and Tajikistan” is still relevant. 

The Law draft on “Non-governmental organizations” (On public organizations) is in the process of public consultations. The initial draft included a separate article dedicated to the right of NGOs to initiate public interest litigation before the court should they satisfy the criteria set in the draft. However, in the last version
 that is being communicated by the Ministry of Justice the article on the right of NGOs to appeal is missing. 
6. Does the public (individuals and eNGOs) have a right to challenge in court acts/omissions by public authorities “which contravene provisions of its national law relating to the environ`ment” (article 9, paragraph 3, of the Aarhus Convention)? 
Since NGOs have no standing before the court in public interest cases, I shall assume that the courts will adopt the same approach towards this type of cases. In other words, the acts/omissions contravening the provisions of its national law relating to environment should result in direct violation of the rights of the NGOs in order to be actionable before the court. For example, if the NGO’s right to participate has been violated in the EIA procedure it can initiate a case before the court to remove the obstacles on the way of full enjoyment of their right to participate. However, if there has been a general procedural or substantive violations by the competent authorities not related directly to a specific rights of NGOs, then, in the light of the recent case law, it is highly unexpected that the court will give a broader interpretation to NGOs right of appeal. 
We came across no cases where NGOs brought such claim before the courts. 
Individuals have the right to challenge the acts/omissions by public authorities contravening the provisions of its national laws if those contradictions lead to impairment of their right and legitimate interests. In other words, the rules for administrative appeal are the same both for the individuals and for the legal entities (See article 3 of the Code of Administrative procedure of the Republic of Armenia).
II.
Who can be reviewed 
7. Decisions of which public authority under article 9, paras. 2 and 3, of the Convention are subject to judicial and administrative review? Are all decisions of these authorities subject to judicial review? If not, which decisions or public authorities are not subject to such checks and on what grounds?
According to the Law on Administrative Proceedings, upon the issuance of administrative decisions, they become subject to both administrative and judicial review. There are no restrictions in terms of the types of the administrative decisions, acts and omissions (hereinafter referred as administrative decisions) that can be subject to administrative and judicial review. The only restriction applied is the direct link between the impaired rights and interests of the applicant and the administrative decisions. This overview is based on the Article 3 and 70 of the Law on Administrative proceedings and the Article 3 of the Code of Administrative procedure (find the reference to English text is available on page 3).  
These means that the permits/licenses, EIA conclusions, and other decisions or actions can be reviewed by courts and administrative authorities. 
Depending on the type of the decision the review proceedings can be initiated both against the administrative authority and against a public servant. 
According to the article 191 of the Administrative Code, the administrative court shall consider cases where a party challenges the legality of normative legal acts of the President of the Republic of Armenia, Government of the Republic of Armenia, Prime-minister of the Republic of Armenia, different state agencies, as well as head of the community and of community council to review compliance of these normative legal acts  with the normative legal acts of a higher hierarchy (excluding Constitution).  
The article 192 of the Administrative Code provides the rules of standing before the court for Article 191 cases. Accordingly, 
“1. The right to apply to administrative courts for the matters subject to Article 191 is reserved after each physical and legal entity, if they consider, that 
1) the application of a normative legal act (by any of its provision), applied to him/her by any individual act, except judicial act, or by any other real act, violates his/her rights prescribed by the Chapter 2 of the Constitution of Armenia, norms of international law concerning human rights and freedoms, as well as laws of the Republic of Armenia,  
2) the normative legal acts (by any of its provision), not applied to them, might violate the rights stipulated in the 1st  point of paragraph 1st of the present article.  
2. For the types of cases listed in Article 191 of the present Code, state authorities and local self-governance bodies can bring a case to the administrative court against administrative bodies, if they consider that a normative act of the mentioned authorities violates rights of state and community, the protection of which is the responsibility of the applicant, if the dispute is not subject to resolution by higher administrative instance. 
3. The human rights defender, fraction of the Yerevan city council can apply for the cases listed in the article 191 of the present Code to challenge the acts of Yerevan city council.” 
From the above it follows:
1) The legality of the normative legal acts of certain public authorities (including President and Government) of Armenia can be challenged before and be reviewed by the administrative courts in terms of compliance of the challenged acts with the normative legal acts of higher hierarchy, 
2) the standing is provided only for those legal and physical entities whose rights have been undermined (violated) by application of an individual legal act or other real act in terms of non-compliance of  the latter acts with the normative legal acts of higher hierarchy. In other words, the legality of the normative acts of certain authorities can be reviewed by the administrative court in terms of its compliance with the normative legal acts of higher hierarchy, only if the individual or real act (the definition of the latter has not been identified) issued with respect to applicant violates his/her rights (double layer). 
Based of the above rules, and in the context of the Article 9 of the Aarhus Convention, the following conclusions might be of certain relevance;   
First, the scope of the review is reduced down to the compliance of normative legal acts with the normative legal acts of higher hierarchy (i.e. governmental decisions with the legislation), which means that there is a review only of legality in terms of non-contradiction, non-compliance within the hierarchy of laws. 
Second, review includes only the non-compliance of normative –legal acts steaming from the application of individual acts, whereas in the meaning of Article 6 and 9 of the Aarhus Convention, the individual legal acts specifically of governments concerning various projects might be of higher relevance.  
Third, in order to be able to challenge the legality of the normative legal acts listed in the Article 191, it is necessary to be a direct addressee of an individual act or real act (those acts which entail factual consequences for the natural and legal entities, and have external impact – (interpretation by the Administrative Court of Armenia in the VD case/1189/05/12).
When it comes to the actual application of the provision to review the normative legal acts of the above institutions, at this stage I have not been able to identify actual cases. However, I have been informed that a few cases, not related to the environmental legislation, have been initiated.
Provided the above rules, it might still be possible to interpret the provisions of the Article 191 and Article 192 in a manner so as to ensure broader review of legality to allow looking into both procedural and substantive legality. 

III.
What decisions, acts or omissions can be reviewed
8. What public authorities’ decisions/acts/omissions are subject to judicial and administrative review in the areas of decision-making as indicated below that can be initiated by the members of the public meeting the criteria laid down in the national law? Are there differences of criteria for eNGOs and individuals? Is there time-limit for decisions/acts/omissions to be reviewed? Please elaborate in light of article 9, paras. 2 and 3, of the Aarhus Convention.
(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

(b) Permit(s) allowing releases into the environment 

(c) (City) Planning procedures

(d) Licensing /permitting procedures for mining

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes)

(f) Other decisions/act/omissions not covered by above in light of article 9, para. 3, of the Aarhus Convention.
Having in regard the very restrictive interpretation of legal standing by the Constitutional Court of the Republic of Armenia and the Court of Cassation of the Republic of Armenia
, the lower courts have rejected the claims on the grounds of absence of individual interest in case. This provides a main context for understanding how the right of the members of the public to initiate a claim can be exercised in practice. 
As a matter of principle both NGOs and individuals, as a member of public, can ask for a review of administrative decisions both before the court and administrative authorities.
The criteria envisaged by the Law on Administrative proceedings (Article 60) and the Code of Administrative Procedure (Article 3) is the same both for NGOs and for individuals. 
The administrative review shall last not more than 30 days. A longer or shorter timeframe may be envisaged by law (Article 46). The administrative appeal shall be initiated 1) within two months from the day of entering into force of the administrative decision, 2) within a month from the day of administrative actions, 3) within two months from the day of administrative omission, 4) within a year in case the administrative act subject to appeal has no indication on the time-limit for appeal (Article 71). 
The time-limit for filing an administrative lawsuit, once the administrative act is in force or the action/omission is committed, varies considerable across the procedures the applicant is filing. It can be from one month up to 5 years (Article 72). There is no time-limit for the claim initiated to recognize the administrative decision null. 

9. Is an administrative appeal required for the decisions/acts/omissions indicated in question 8 prior to judicial review? What is the relationship between administrative appeal and judicial review?

Exhaustion of administrative remedies is not a precondition for initiating judicial review (article 70 of the Law on Administrative Proceedings). 

10. Which system of jurisdiction is competent to verify these decisions/acts/omissions indicated in question 8? Please indicate if different for individuals or NGOs.

The Administrative courts of first instance have jurisdiction over the all the administrative cases. Only if the matter concerns the redress of damages, the case needs to be initiated before the first instance courts of general jurisdiction. 

11. Which kind of legal recourse is open against these decisions indicated in question 8? What are the relevant legal proceedings in this matter?

The administrative decision can be appealed before the upper instances of the Government. The procedure of appeal for environmental cases has no specificities and there is no specialised administrative body hearing environmental cases. 
The judicial appeal of the administrative decisions can be initiated in front of the Administrative Court. There are four types of claims; 1) claim of challenge, 2) claim of obliging to perform, 3) claim of action, and 4) claim of recognition (articles from 66 to 69 of the Code of Administrative Procedure).  

IV.
The grounds for review and its intensity

12. Which control does the judge exercise on public authorities’ decisions that are being challenged? Does the judge monitor substantive and procedural legality (e.g. the formal requirements of law, legal proceedings and/or reasons for these decisions)? 

It is impossible at this stage to give an inclusive answer to this question neither by referring to the legislation nor to the case law of the courts in the field of environmental law. The procedural legislation entitles the court to review the case both from the point of procedural and substantive law (see the answer under paragraph 13). However, the review from the point of procedural and substantive law might not always lead to the review of substantive legality. The court limits itself, as a rule, by looking at the compliance of the certain acts, actions to the requirements of substantive and procedural law. However, whether looking into the substantive law leads to reconsideration of the substance of the decisions is still an open question for the legal system of Armenia. 

13. What is the basic philosophy of the courts’ control of administrative decisions? Do the courts rely in the evidence that is produced by the other parties to the proceedings, or do they have a responsibility of their own to investigate the case in line with the so called inquisitorial principle?

According to the Article 5 of the Code of Administrative Procedure, the court shall scrutinize the facts of the case ex officio. The court shall not find itself constrained by the evidence, suggestions, motions, clarifications and objections presented by parties, and shall by its initiative take appropriate measures to obtain accessible and possible data about the legal facts essential for the solving the case at stake. 

The court also can require the parties of the litigation to present additional evidence necessary for the evaluation of all the facts of the case. 

It shall be noted that this rule applies differently in the Cassation Court of Armenia since it is a court of law.  

14. For which kind of public authorities’ decisions does the judge have limited control (e.g. only towards facts, procedural rules, errors in the applied laws or irrelevant matters taken into considerations, other)? In contrast, for which kind of public authorities’ decisions does s/he exercise thorough control? 

No such kind of limitation has been identified in the legislation 

15. While exercising judge’s power of judicial review how does the judge keep himself informed (appointment of experts, specialised and contradictory investigation, resort to universities, international sources consultation, etc.)? 

Except for its own investigations, the main source judge’s information about the technical aspect of the case is expert opinion. According to the Article 37 of the Code of Administrative Procedure, for the purpose of receiving clarification on the matters arising during the investigation of the case requiring special knowledge, the court may, based on the motion of the parties or on its own initiative, resort to an expertise either with a specialized institution or with an individual expert. 

16. Do the courts have different approaches on e-NGOs’ lawsuits and lawsuits of individuals?

There is no differentiation in procedural legislation concerning the application of the above mentioned principles for NGOs and for individuals. 

V. What are the outcomes of judicial review 
17. Do the courts have only cassation or also reformatory rights in cases under article 9 of the Convention? (Generally speaking, what is the outcome of a successful challenge of an administrative decision?)

Having in regard the interconnection of the above question with the question under the paragraph 12 of this questionnaire, I am having difficulties in giving an inclusive answer to whether the courts have reformatory power or not. 
Based on the requirements of the legislation and the case law of administrative courts in other fields of public administration, it is possible to conclude that the outcome of administrative litigation can be a decision which checks the compliance of the decision with procedural and substantive law, and in case of finding violation or non-compliance it can nullify or consider void the administrative act or oblige the relevant authorities to undertake measures to fulfil their obligations. 
If the administrative authorities have discretion to opt for various outcomes, then the court again has the power to check whether the administration exercised its discretion lawfully. If the court finds that the court has exercised its discretion in violation of law, it again can recognise the administrative decision null or void and oblige the administration to issue a decision which satisfies the requirements of legislation. While checking the lawfulness of the decision the courts have no power to redefine the policy choices of the Government (Article 125, paragraph 5 of the Code on Administrative procedure).
In overall, the adopted system of review by court can be described as semi-reformatory, since the court has the power to review the decision on procedural and substantive merits being limited by the policy making discretion of the government. 
According to the Article 124 of the Code of administrative procedure: 
“1. Administrative Court may uphold one of the following judgments: 

1) Recognizing the administrative act fully or partly invalid. 

2) Recognizing the decision of administrative authority on the rejection of to issue administrative decision invalid and obliging to issue respective administrative decision.

3) Obliging the parties of the litigation to conduct certain activities or refrain from such a conduct, 

4) Recognizing the existence or absence of legal relations or recognizing the administrative act to be null or void in whole or in part.

5) Recognizing interfering administrative act with no legal force or administrative action or inaction that has lost its significance unlawful.

6) Recognizing certain rights or obligations of natural or legal entities or putting on them certain obligations.

7) On the competence of the administrative body vested with the issue.

18. What are the limits of discretion by public authorities after the court decision?

The public authorities shall fully comply with the decision and consider the principles developed in the judgment in their further decision-making. The scope of discretion depends also on whether the administrative authority will deal with the similar or factually very different situations. In its judgment VD/7868/05/12 (ՎԴ/7868/05/12) from May, 2015 the Court of Appeal of the Republic of Armenia concludes that “The administrative authorities are obliged to adopt an individual approach towards the facts which are different in essence. If the administrative authority has exercised its discretion in a certain form, then under similar circumstances it shall exercise the discretion in the same form”. 
19. Please, if possible, briefly describe relevant case-law. 

Because of the restricted standing rules, the case law in the field of environmental protection is underdeveloped. The two cases below are provided just as an illustration of how far courts go while making decision on environmental matters. I have not been able to identify any case dealing specifically with the discretion of administrative authorities in environmental matters.  The overview of the practice of the courts, however, reaffirms the fact that the courts decide the cases based on the comparison of the facts with the substantive and procedural legislation, without going into the details of the technicalities determining the content of the decision. 

Case VD/6652/05/12 

First Instance Administrative Court considered the claim of “Araata Gold” LLC v. the Ministry of Nature Protection of Armenia concerning its decision to recognize null the permit of water use issued for the Araata Gold LLC. The Ministry of nature protection issued the decision based on the article 34 of the Water Code of the Republic of Armenia; “Water use permits that are issued by violating the requirements of this Code shall be considered null and void by procedures established by the legislation.” While reviewing the case the Administrative court, in fact, did not go into the details defining the grounds of the violation. 

By assessing the procedural requirements, the Araata Gold LLC did not acquire all the necessary documents to be included, therefore the decision of the Ministry of nature protection to recognize null the permit is lawful. 

Case HQD2/0044/02/08

Civil Appellate Court of Armenia considered the appeal of the decision of First Instance court by Hasan Ahmadi Asghar Zadeh Alamdari v. the Office of Prosecutor of Armenia to redress the damages caused to the ecosystem of Arpa river (mostly fauna) as a consequence of a car accident resulting in a leakage of caustic soda into the waters of Arpa river and Darba stream.  The damage to the species of fauna and to the ecosystem, in general, has been estimated to be 11.428.000 AMD (around 22,856 EUR). While challenging the decision of the first instance court the applicant tried to prove that the case of car accident is not mentioned as a specific type of delict, thus the calculated amount of redress is well exceeding the reasonable level. However, the court upheld the decision of the first instance court considering it completely reasonable calculation, thus a lawful decision. 

As in the previous case neither the applicant, nor the court do not go into the details of how the damages have been calculated and whether the Prosecutor Office has made a reasonable calculation.  

It is notable also that even the applicants themselves are not prone to going into the substantive aspects of the case. This might be partially explained by the costs that such kind of estimations might require as well as absence of expertise (human resources). 

Case VD/1049/05/15

Tehimne Enokyan, Goharik Enoqyan, Derenik Enokyan, Sevak Mkrtchyan, Arthur Mkrtchyan, Armen Hambardzumyan, Vanik Hovhannisyan, Aram Hovhannisyan, Aram Hovsepyan, Arthur Mkrtchyan Aleksan Mmnatsakanyan, Gagik Grigoryan, Nairi Nersisyan, “Environmental law” NGO and “Ecodar” ENGO on 02 April 2015 applied to Administrative court of the Republic of Armenia  against the Ministry of nature protection of the Republic of Armenia, Ministry of energy and natural resources of the Republic of Armenia, and the Expert Council of protection of Lake Sevan of the National Academy of Science, stating that applicants-natural entities are inhabitants of Gndevaz community, and the respondents of this case have adopted several acts concerning the deposit of gold-bearing quartzite of Amulsar in the region of Vayots Dzor, which is situated in a proximate vicinity of Gndevaz community, and that the proposed activity will have an impact on that community. Consequently, the applicants required:
1. To recognize the positive conclusion of the Expert Council of protection of Lake Sevan of the National Academy of Science on the project of “Geotim” of deposit of gold-bearing quartzite of Amulsar in the region of Vayots Dzor unlawful. 

2. To revoke the BP-76 expertise conclusion of the Ministry of nature protection of RA issued on 17 October 2014.

3. As a consequence to recognize null the permissions and related documents issued by different public authorities allowing implementation of the project. 

Through the analysis of the relevant provisions of the Mining Code of the Republic of Armenia, the Administrative Court advances following analysis: “…Environmental impact expertise is appointed by the competent authority to check the thoroughness of the mining application for the purposes of extraction of minerals and to issue decision with respect to the application. Having in regard that the question of environmental impact assessment requires special knowledge, the competent authority issues a decision on provision of license taking into consideration the expert opinion”.

Administrative court concludes; “Both the expertise conclusions of the Expert Council for the protection of Lake Sevan , and the expertise conclusion on the environmental impact assessment are expert conclusions (opinions) in the meaning of the Article 45 of the Law “On fundaments of administration and administrative proceedings”, which in its turn by virtue of the Article 42 of the same law qualifies as evidence. Hence, the evidence in the administrative proceedings entails no legal consequences for the respective entities… Under the current conditions, it becomes clear that there has been no interference to the rights of the applicants, because it has not determined the decision of providing the right to mining. Therefore, the applicants have no legal issue of challenging them since the question of evaluation of evidence of administrative proceedings is subject to discussion in the framework of reviewing the lawfulness of administrative acts adopted as a result of administrative proceedings… 

From the above it follows, that the application in that respect is not subject to judicial review, and by virtue of the Article 80, paragraph 1.1 this part of the application shall be rejected”. 

Since the third claim, asking to null permissions and related documents allowing the implementation of the mining project, results from the two preceding cases, and that few procedural requirements have not been followed  (such as payment of application fees) the court decided to return the claim with respect to the third claim. 

There are two issues that require clarification: 

1. The court decision doesn’t touch upon the question of standing of the NGOs. One possible explanation of such choice of argumentation is the fact that the claim was brought by multiple applicants hence non-recognition of the standing of the two NGOs will still require the court to consider the case in substance. Therefore, it is difficult to conclude whether rejection of the case on grounds other than standing of NGOs is a result of recognition of their standing before the courts in public environmental litigations (though indirectly it can mean also this) or the chosen path of not considering the expertise conclusions as administrative decisions is a lame “legal trick” used by the court to reject substantive hearing of the case. The latter seems to be the most relevant explanation because the standing of NGOs is just an instrumental issue in the face of decade lasting resistance of the courts in Armenia to consider environmental cases. 

2. By the current decision of the court the status of environmental impact expertise conclusion is reduced down to being an expert opinion, which finds no substantiation either in the RA Law on “Environmental Impact Assessment and Expertise” or in the Article 45 and Article 42 of the Law “On fundaments of administration and administrative proceedings”. Moreover, the interpretation by the court of the relevant articles court distorts the meaning and the objectives behind the particular and general provisions of theses legal acts. The Article 20.6 of EIA Law unequivocally states that implementation of a project without positive expertise conclusion is forbidden. The Article 45 of the Law on administrative proceedings covers the issue of appointing experts (“can be appointed a person who has knowledge in the respective field) for the purpose of “…investigating factual circumstances…” of a particular case.

By virtue of these articles, and having in regard the substantive nature of the expertise conclusion issued as a result of exercise of a key function of EIA by the Ministry of nature protection of Armenia, and as well as the role of EIA in the process of decision-making, the expertise conclusion has all the characteristics to qualify for an administrative act subject to judicial review. 

Annex I. 

1. Category A

1) in the sector of energy

a) nuclear power plant or other institutions working with nuclear reactor,

b) storing and sealing stations of processed atomic fuel,

c) nuclear fuel enrichment production,

d) thermal power plants,

e) 40 km and longer pipe-lines of oil or gas or chemical substances or other with 800 diameters,

f) hot water or steam stations of 50 MV and more heat power,

g) hydropower plants of 30 MV and more

2) in the sector of land use /in the sector of mining/

a) in case of underground digging of more than 1000 linear meter or boring a bore-hole exceeding 1000 meter of deepness

b) mining of metal, including radioactive minerals and/or processing of ore, fossils, including waste facilities or tailing pipes,

c) mining of non-metal minerals and/or processing of fossils 

d) exploitation of mineral and underground water resources for the commercial use

e) exploitation of underground freshwater for commercial use

f) mining of oil and gas and/or processing of fossils

g) creation of underground transportation roads or facilities

h) recovery (re-cultivation) of areas of minerals mines

3) in the sector of chemical industry

a) production and processing of caoutchouc (rubber) and rubber products and other organic substances

b) oil-processing

c) production of fuel oil

d) production of explosives

e) production of inorganic acids or alkalis or other substances

f) production of toxic agents or chemical fertilizers

g) production of household chemicals (washing, cleaning and etc.)
4) in the sector of pharmaceuticals

a) production of pharmaceutical substances

5) metals production and processing

a) firing and agglomeration of metal fossils (including sulfide fossils)
b) production of nonferrous, noble, rare, black metals or their alloy from fossils or concentrates or secondary raw materials,

c) processing of nonferrous metal, including alloying, recuperation of production types (refinement, foundry work, etc.)

d) production of processed pig iron or steel (first or second cast) including continuous casting, which exceeds 2.5 tons capacity per hour
e) processing or coating of metals or plastic substances using electrolyte or chemical processes 30 square meters and more per day

6) in the sector of waste use

a) collection, storage, usage, processing, reprocessing, disposal, deactivation, placing/setting, dumping of hazardous waste

b) recycling of household waste and/or organization of landfills with a capacity of acceptance of  10 and more tones waste per day or with a capacity equivalent to 15,000 or more population.  
7)  in the sector of construction material production

b) production of cement, lime and plaster of 100 tons and more

c) fusing of mineral substances of 20 tons and more, including production of mineral fiber

d) production of ceramic ware by burning, including production of roof tiles, bricks, fire-proof bricks, ceramic tile, stone ceramic or porcelain products of 50 tons and more daily
8) in the sector of light industry

a) production or chemical processing of natural leather –10 tons and more per day. 

9) in the sector of sanitary-technical constructions

a) cemeteries or crematories or mortuaries, forensic departments or morgues

b) animal cremation or bury or slaughterhouse 500 heads or more per day

10) in the sector of infrastructures 

a) airports with runways of 2100 meters or more
b) communication lines of 15 km and more length, 220 kV voltage

c) Construction of a new road of four or more lanes, or realignment and/or widening of an existing road of two lanes or less so as to provide four or more lanes, where such new road, or realigned and/or widened section of road, would be 10 km or more in a continuous length. 
11) in the sector of water economy

a) reservoir, artificial lakes, basin of 100 thousand and more cubic meter

b) sewage processing plants with the capacity of 50 000 and more people

c) public constructions to protect from flooding, swamping

12) in the sector of urban development

a) anti-landslide or anti-flow or anti-mudflow measures for the areas of 10 ha and more

13) in the sector of forestry

a) lumbering

14) in the sector of agriculture

a) milk processing and diary production plants – production capacity of 200 tons and more per day

5. Category B

1) in sector of energy

a) hot water or steam production stations - 30 MW up to 50 MW heat capacity,

b) hydro-power plants - 10 -30 MW capacity

c) Geothermal water mining or energy production

2) in the sector of chemical industry

a) reservoirs of gas or oil or oil-chemicals or chemicals with capacity of 5000 tones and more

3) in the sector of infrastructure 

a) construction of tunnels or bridges or metropolitans or railways, bridges on the rivers with 25 tonnes and more cargo intensity,
b) gas or oil or chemical pipes of 20 km lenght with 300 mm and more diameter,

c) power transmission lines - 110 kilovolt and more currency,

d) fueling stations with capacity of 5 cubic metrs. 

e) installation of powerful radio transmitting facilities; in the meaning of present law powerful radio transmitting facilities are the once the coefficient of direct operation of antenna is more than 5 or the maximum power exceeds the following levels: 

900 W, 30 kHz -3 MHz frequency range. 

500 W, 3-30 MHz frequency range. 

25 W, 30 MHz - 300 GHz frequency range. 

300 mm in diameter and more than 1 km long pipelines and fiber optic cables.

4) in the sector of water economy or land amelioration

d) wastewater acceptance stations and treatment plants – for the areas having 1000-50.000 population

5) in the sector of production of construction materials

a) production of glass, glass filament, glass products of 20 tons and more

6) in the sector of paper and wood production

a) cardboard, paper, timber production for the purpose of paper production with more than 20 tons of capacity per day

7) in the sector of light industry

a) artificial leather production (including synthetic) - 30000 sq. Decimetres and more per month

8) in the sector of food industry

a) production of mixed feed - 50 tons and more per day,

b) tobacco production and processing - 0.5 tons and more per day

9) in the sector of agriculture

a) poultry 400 units and more 

e) pig-farming -2000 heads and more
6. C category includes

1) in the s sector of energy the following types of activities or production units or all their structures and infrastructures

a) production of biogas or energy with biogas – with the capacity of 1MW and more

b) hydro power plants with  a capacity up to 10 MW

c) wind-power generating plant with 8 MWT or more, solar electric plants covering 40 hectares or more.  

2) in the sector of land use /subsoil use/
a) geological researches

3) in the sector of water economy 

a) reservoirs, artificial lakes, ponds  with 100 thousand-1 million cubic meters

4) in the sector of agriculture

a) fish breeding farms  100 tons and more per year

b) sheep-farming 500 heads and more,

c) cattle breeding / bovine/ 1000 heads and more

d) poultry - 1000 - 40000 units

5) forestry

a) reforestation, afforestation

6) in the sector of food industry

a) confectionary (finished products)` 2 tons and more per day

b) sugar and sugar sand production - 1 tons and more per day

c) production of non-alcoholic beverages – 10000 decalitrеs and more per

day

d) beer production - 1000 decalitres and more per day

e) production of wine and/or sparkling wine and/or liqueurs and/or vodka

and/or brandy – 1000 decaltres or more per day

f) milk processing and dairy production – 20 tons up to 200 tons of production capacities per day

g) production of animal or plant oils and fats - 0.5 tons and more per day

h) production of margarine – 1 tons and more per day

7) in the sector of urban development

a) urban development constructions with tconstruction surface of 1500 square meters. 

8) in the sector of recreation and tourism

a) parks or boscages or forests, recreational zones not foreseen by

baseline (planning) documents

b) rope-ways.

9) In the sector of water economy and land melioration 

a) desalination of saline lands with chemical solutions - 100 ha and more

b) drying or collector-drainage systems – 5km and more length

Annex II

Article 191. The proceeding of challenging the legality of normative legal acts 

1. The following cases, challenging the normative legal acts of state authorities, local self-governance bodies and their officials, are within the jurisdiction of the administrative court;  

the cases of compliance of normative legal acts of the President of the Republic of Armenia, Government of the Republic of Armenia, Prime-minister of the Republic of Armenia, different state agencies, as well as head of the community and of community council with the normative legal acts of higher hierarchy (excluding Constitution).  

Article 192. Standing before the Administrative Court  
1. The right to apply to administrative courts for the cases falling under the Article 191 is reserved after each physical and legal entity, if they consider, that 
1) the application of a normative legal act (by any of its provision), applied to him/her by any individual act, except judicial act, or by any other real act, violates his/her rights prescribed by the Chapter 2 of the Constitution of Armenia, norms of international law concerning human rights and freedoms, as well as laws of the Republic of 
2) the normative legal acts (by any of its provision), that have not been applied to them, might violate the rights stipulated in the 1st  point of paragraph 1st of the present article.  

2. For the cases listed in the article 191 of the present Code, state authorities and local self-governance bodies can bring a case to the administrative court against administrative bodies, if they consider that the normative act of the mentioned authorities violate the those rights of state and community, the protection fo which is the responsibility of the applicant, if the dispute is not subject to resolution by higher administrative instance. 
3. The human rights defender, fraction of the Yerevan city council can apply for the cases listed in the article 191 of the present Code to challenge the acts of Yerevan city council 
4. For the cases listed in the Article 191 of the present Code, it is possible to apply to the administrative court also when the normative legal act had already been repealed at the time of submission of application, yet it has been applied over the applicant in any individual way, including by judicial act. 

Article 199. The judicial acts of administrative court on the cases concerning the review of legality of normative legal acts.
“1. With respect to the cases envisaged by the present chapter, the administrative court issues one of the following decisions; 
1) recognizing compliance of the challenged normative legal act or its challenged provision with the normative legal act of higher hierarchy, 
2) recognizing void the challenged normative legal act or its challenged provisions,…” 
3. Belarus
Prepared by Ms. Elena Laevskaya, national expert, e-mail: evlaevskaya@gmail.com
I.
General information 

1. Overview of the legislation relating to the environment

The legal system of Belarus does not use any legal definition of the “legislation relating to the environment”, the scope of legal regulation of the “legislation on environmental protection and sustainable resource usage” (hereinafter in this questionnaire - the environmental legislation) is formally defined.
Environmental legislation is based on the Constitution of Belarus (1994), which in particular establishes the right of citizens on favorable environment, the right to obtain information about the state of the environment (Article 34, 46).
Environmental legislation in Belarus develops on the principles of differentiation and integration of legal regulation. The principle of differentiation is manifested in the adoption of different acts on the types of natural objects, the principle of integration – in the adoption of the single law “On Environmental Protection” (2002).
Environmental legislation includes laws (codes, laws, decrees and ordinances of the President of Belarus), the provisions of which are developed in other legislative acts adopted by the Council of Ministers, ministries, local executive bodies, etc. In particular, there are the following codes in Belarus: Land Code (2008), Subsoil Code (2008), Water Code (2014), Forestry Code (2000). The legislation adopted: On Environmental Protection (2002), On State Ecological Expertise (2009), On Specially Protected Natural Areas (2000), On Air Protection (2008), On the Protection of the Ozone Layer (2001), On Flora (2003), On Wildlife (2007), On Waste Management (2007), etc.

In addition, environmental regulations providing environmental protection and sustainable resource usage are also contained in the laws governing various arts of activities, in particular: On Architectural, Urban Planning and Construction Activities in the Republic of Belarus (2004), On Roads and Road Activity (1994), On the Safety of Genetic Engineering (2006), On the Use of Nuclear Energy (2008), On Renewable Energy Sources (2010), The Consumer Protection Act (2002), On the Transport of Dangerous Cargoes (2001), On the Sanitary and Epidemiological Welfare of the Population (2012), On the Local Government and self-government in the Republic of Belarus (2010), On the Drinking Water Supply (1999), On the Land Melioration (2008), On Industrial Safety of Hazardous Production Facilities (2000), On the Main Pipeline Transport (2002), etc. 

Certain provisions of the Civil Code (1998) can also be referred to the «legislation relating to the environment». Thus, Article 1 of the Civil Code establishes that the relationships in the field of resource usage and protection of the environment are regulated by the civil legislation if special legislation does not provide otherwise. In the light of this principle, civil law provisions regulating legal protection methods of a citizen’s right on favorable environment, rules providing compensation for damage caused to persons by environmental offenses can be referred to the «legislation relating to the environment». Rules establishing criminal and administrative liability for environmental violations (Criminal Code. Chapter 26. Crimes against environmental safety and the environment; Code oт Administrative Offences. Chapter 15. Administrative offenses against environmental security, the environment and the order of nature) can also be defined as the «legislation relating to the environment».

2. General principles of public administration.

The Constitution stipulates that the state bodies, officials and other persons who have been entrusted to exercise state functions shall, within their competence, undertake the necessary measures to implement and protect the rights and freedoms of the individual. These bodies and persons are responsible for actions violating the rights and freedoms of the individual (Article 59).

The following principles of public administration are recognized as the main ones: the rule of the Constitution, the rule of law, the priority of human and citizen rights and freedoms, the assurances for their implementation, of humanism and social justice, the unity of the civil service system, the differentiation of public service on the basis of the concept of separation of powers into legislative, executive and judicial powers, transparency, professionalism and competence of civil servants, accountability of civil servants, personal responsibility for failure or improper performance of their duties (Article 6 of the Law “On State Service in the Republic of Belarus”).

According to the law, an organization formed in accordance with the Constitution of the Republic of Belarus, other legislative acts, carrying out public authority in the relevant areas of governmental activity is acknowledged as a public authority, as well as government agencies and other government organizations ensuring activities of the President of the Republic of Belarus or government agencies whose employees in accordance with the legislation enshrining their legal status are civil servants.

3. Decision-making procedure relating to the environment in the following areas (please indicate the type of decision, whether the public should be informed about the procedure and its documentation, has a right to participate, there is a time limit for comments to be submitted). Please elaborate your answer in light of article 6, paragraphs 1 (a) and (b), paragraphs 10 and 11, article 7 and Annex I, paragraph 22, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

The requirements to inform the public about the reports on the environmental impact assessment (hereinafter – the OVOS) for the projects referred to in Article 13 of the Law “On State Ecological Expertise” and to hold public discussions, hearings of the OVOS reports are established in the Regulations on the Procedure of the OVOS, approved by the Council of Ministers of the Republic of Belarus № 755 on May 19, 2010
.

The public is notified of the initiation of public discussions of the OVOS report (notices in the media, on the website of the customer and relevant local executive and administrative bodies, if such are available). Public access to the OVOS report is provided directly by the customer, and (or) the local executive and administrative bodies, libraries and using other accessible locations as well as through the placement of the OVOS report on the website of the customer, if such website exists.

The timeframe of the public discussion of the OVOS report comprises at least 30 days from the date of publication of the notice of the public discussion. The meeting on the discussion of the OVOS report is conducted if the public turned to state authorities with a statement about the necessity of conducting the hearing within 10 working days from the date of the notice publication of the public discussion. Conducting the meeting can be scheduled not earlier than 30
 calendar days from the date of the notice publication of the public discussion. As a result of the meeting on the discussion of the OVOS report, the protocol with a list of questions, comments and suggestions on the OVOS report, answers to the questions, number of participants is prepared. As a result of the public discussion, the protocol is made with the conclusions and proposals of the Commission on the preparation and conduct of the public discussions within 10 working days from the date of completion of public discussions. The protocol of the public discussion includes a summary of the public reviews including comments and suggestions on the OVOS report, received by the corresponding local executive and administrative bodies, by the customer and by the design bureau in the process of the public discussion. 

Thus, the existing legislation establishes the rights of the public within the discussion of the OVOS report, which is a part of the project documentation on the proposed activities, but not a kind of the state body decision. The legislation doesn’t specify other duties of the public bodies (public administration) to notify the public about the government decisions in relation to the OVOS procedure/state ecological expertise. It should be noted, that regarding the research question there are a lot of types of decisions of the public administration in Belarus, which have legal significance to start the activities covered by Article 6 of the Aarhus Convention (the decision on the provision of land for construction, the decision on the state ecological expertise, on state building expertise, etc.).

On the basis of the Regulations on the EIA, other special legislation and regulation, the following types of public administration decisions related to the matters of the research can be distinguished:

- of the local executive body to allow the meeting on the discussion of the OVOS report or not (Article 6 of the Law “On mass events in Belarus”, § 38 of the Regulations on the procedure of the OVOS),

- on the compliance of the project documentation to the requirements of the legislation on environmental protection and sustainable resource usage contained in the conclusion of the state ecological expertise or non-compliance (§ 23 of the Regulation on the Procedure of the OVOS),

- of the local executive body on the location of the object (§ 23 of the Regulation on the Procedure of the OVOS), 

- of the President and the Council of Ministers of Belarus relating to the location and construction of a nuclear power plant or its unit, of a nuclear facility and storage facility (Articles 4, 5 of the Law “On the Use of Atomic Energy”).
(b) Permit(s) allowing releases into the environment 

Business entities conducting (or planning to conduct) activities related to the operation of facilities which have a complex effect on the environment will carry out such activities only on the base of integrated environmental permits (hereinafter – IEP) from January 1, 2016 (Presidential Decree № 528 “On Integrated Environmental Permits”, November 17, 2011).

The IEP is an authorization document certifying the right for the emission of pollutants into the air, special water use, storage and disposal of waste products taking into account the implementation of the best techniques available. The norms of the permissible impact on the environment, the conditions of the economic and other activities regarding the use of natural resources and (or) the influence on the environment are established in the IEP. Regional authority of the Ministry of Natural Resources and Environmental Protection (hereinafter - MNR) is the state body which is authorized to issue the integrated environmental permit. The applicant is to inform the public that the documents for getting IEP have been submitted for approval. The notification is posted on the website of the MNR authority (within 10 working days from the date of the submission of the application for the permit), as well as other media. An applicant is obliged to accept and consider suggestions and comments from the public regarding the application for IEP, to submit the information in terms of considering the suggestions and comments received by the public to the authorization public agency (within 40 calendar days from the date of notification of the application for consideration acceptance) (in accordance with the Regulation on the Procedure for Issuing the IEP, approved by the Council of Ministers of the Republic of Belarus № 1677, December 12, 2011). The MNR authority is obliged to take into account the fact of informing the public when making a decision with regard to the IEP, and post the information on obtaining the IEPs on the website. 

(c) (City) Planning procedures

The legislation stipulates that the decisions of local councils of deputies, executive and administrative bodies on the planning and development of human settlements are to be received after the public debate (Article 4 of the Law “On Architectural, Urban Development”). Regulations on the procedure of public discussions in the field of architecture, urban planning and construction are approved by the Resolution of the Council of Ministers № 687 on June 1, 2001.

Public discussions are organized by a regional, district, city, town, village executive committee, local government district in the city. The public discussion is carried out prior to the state expertise.
The law provides two ways for the public discussion: the way of the public information and analysis of the public opinion; the work of the commission on the public discussion (hereinafter - the Commission).

Public discussions in the form of the public information and analysis of public opinion are carried out for:

· Schemes of complex territorial organization of the regions and other administrative-territorial and territorial units;

· General plans of the cities and other human settlements and territorial units;

· Drafting construction projects of individual housing;

· Detailed plans being developed in an area free from development;

· Detailed plans being developed in the area with buildings to be demolished;

· Architectural and planning concepts of construction projects (in the absence of detailed plans);

· Projects from architectural competitions (at the discretion of the local executive and administrative bodies).

· Public discussions in the form of the Commission are conducted for:

· Detailed plans developed on the territory of the existing neighborhoods and blocks of residential development to be reconstructed;

· Draft documentation for the accomplishment of domestic territories.

The notice of the public discussion should be posted by the organizer on the website of the local executive and administrative body, information stands of this body, in the media, on billboards at the entrances of residential buildings at least 10 calendar days prior to the public discussion. Primarily information about the objects of the public discussion is presented in the form of an exposition (exhibition) project or a presentation of the project (if needed), which is implemented in the data center of the executive and administrative body, in another room, available for visits by individuals and representatives of legal entities. The duration of the public discussion comprises 25 days, including the duration of the exhibition of the project - 15 calendar days. The organizer of the public discussion is required to post the information on the results of the public discussion on the website of the local executive and administrative body, information stands of this body, as well as in the media, during 15 days after its completion. The information on the approved project is located on the site of the local executive and administrative body for a period of 3 months.

The legislation includes the following decisions of public authorities in the field of urban development:

- of the President of the Republic of Belarus on the state approval of a comprehensive scheme of territorial organization of the Republic of Belarus, complex schemes of territorial organization of the areas of general plans of Minsk and regional centers (Article 14 of the Law “On Architectural, Urban Planning and Construction Activities”),

- of the Ministry Council on the approval of masterplans of the cities of regional subordination, except for regional centers, urban planning documentation for the areas of special state regulation, as well as the schemes and projects of social, industrial, transport and engineering infrastructure of republican significance (Article 15 of the Law “On architectural, urban planning and construction activities”),

- of the deputies of the local councils on the approval of the territorial district development plans, masterplans for the cities of regional subordination, and other settlements located in the relevant territory, except for the cities of regional subordination, regional centers and Minsk,

- of local executive and administrative bodies on the approval of the scheme of the complex territorial organization of administrative-territorial and territorial units (except regions), special planning of urban development projects at the local level, city planning projects of detailed planning (Article 17 of the Law "On architectural, urban planning and construction activities").

(d) Licensing /permitting procedures for mining

There are neither special procedures for informing the public about the planning decision referred to in the paragraph (d) nor the organization of public participation provided in the law of the Republic of Belarus.

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes).

There are neither special procedures for informing the public about the planning of making the decisions referred to in the paragraph (e) nor for the organization of the public participation provided in the legislation of the Republic of Belarus.

The right of citizens and NGOs to receive full, timely and reliable information in the field of safety of genetic engineering activities upon request (Article 23 of the Law “On the safety of genetic engineering”) is established. The law does not contain any other norms setting the responsibilities of public authorities to inform the public on their own initiative about their intent of making the decisions referred to in the paragraph (ii), as well as for the organization of the public participation.
In addition, the legislation of Belarus defines the right of the public to participate in the discussion of the plans subsequently approved by the state bodies (organizations) providing management of the protected areas. The draft plans are submitted for public discussion through public hearings. Protocols of the public hearings and inquiries on the comments and suggestions of the public should be attached to the management plans (Rules of preparation of management plans for protected areas, adopted by MNR Regulation № 94, October 29, 2008). Terms and specific procedure of the public hearings are not determined by the legislation. Also, a local executive body has to ensure the public discussion of the matter of the planned removal, transplantation of flora objects (Regulation on the Procedure of Issuing Permits for the Removal of Flora Objects in the Localities, and Permits for the Replanting of Flora objects in the localities, approved by the Council of Ministers of the Republic of Belarus in its Decision №1426, October 25, 2011). A local executive authority is obliged to inform the public not later than 3 days prior to the date of the removal, replanting of flora objects by posting the information on the website, in other media, advertisements accessible to the public, and organize a public discussion. Public opinion should be taken into account by the public authority making a decision to permit the removal, replanting of flora objects.

4. The structure of the judiciary in your country (types of judicial bodies, jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter). Are there judges specializing in environmental cases? Do the courts have technicians of their own? Are there judges specializing in environmental cases? Do the courts have technicians of their own? Do judges have education and training in environmental law and the Aarhus Convention? Please indicate if you know what training methodologies and tools are used? 
The judicial power belongs to the courts formed in the manner prescribed by the Constitution and the Code on Judicial System and Status of Judges. The judicial system of the Republic of Belarus includes the Constitutional Court and courts of general jurisdiction.

The Constitutional Court considers the constitutionality of normative legal acts as a whole and its individual provisions. Legal entities, citizens have neither right to apply to the Constitutional Court directly with the initiative to examine the constitutionality of the act, nor complaining about violations of their rights. Citizens, legal entities can address state bodies and persons who have the right to make proposals on the constitutionality of the act to the Constitutional Court, and only the latter ones have the right to appeal to the Constitutional Court (the Law “On Constitutional Proceedings”).
The system of courts of general jurisdiction consists of the Supreme Court; regional (and Minsk City) courts, regional economic courts (and Minsk City); district (city) courts. In 2013 the Supreme Court and the Supreme Economic Court were merged to form a single supreme judicial body for civil, criminal, administrative and economic courts - the Supreme Court heading the system of courts of general jurisdiction of the Republic of Belarus (Presidential Decree №6, November 29, 2013).
District (city) courts and other courts of general jurisdiction administer justice in civil, criminal cases and cases on administrative offenses. Economic courts administer justice by resolving business (economic) disputes arising out of civil, administrative and other legal relations. The matter of choosing the court by NGOs to dispute/appeal against the decisions of the state bodies, their acts or omissions relating to the environment, in some cases, as the practice shows, can be solved ambiguously. Some district (city) courts refuse to accept an application from NGOs, with reference to the fact that the applicant/plaintiff is a legal entity, so the case should be considered by the economic court. On the other hand, in case of submitting such claims to the economic court, some courts note that the application should be submitted to the district (city) court, as the dispute is out of economic nature.
Specialized courts can be established in the system of courts of general jurisdiction. Currently, there are no specialized courts for environmental disputes; no specialized administrative courts have been established yet. The head of the court may determine the specialization of judges depending on the respective workload and the significance of the number of cases of a certain category. Neither technicians, nor experts are foreseen in the staff of a court. Specialists and experts are involved during the consideration of specific cases, depending on their nature.

Judges hold a law degree of higher education institutions (universities, institutes, academies), which itineraries include courses of the “Environmental Law”, “Nature and Resources Law”, “International Environmental Law”. As a part of this course, students are informed about the Aarhus Convention and other international environmental agreements. According to the information available for the Expert, there are neither special training courses for judges, nor special training on the matters of the Aarhus Convention organized on a regular basis.

5. Does the public (individuals or eNGOs) have a right to challenge in court the decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention? 

In accordance with Article 60 of the Constitution, everyone is entitled to claim courts to defence their legitimate rights and liberties. In particular, regarding the analysed category of cases, a citizen, NGOs are entitled to file a claim or complaint to the court. A citizen, a legal entity (including NGOs) has the right to file a claim declaring a non-normative act of a state body or a body of local government and self-government invalid, if that act violates civil rights and protected interests of a citizen, a legal entity (Article 12 of the Civil Code) (hereinafter - the CC).

A citizen, an NGO are entitled to file a complaint if they consider that the unlawful actions (inaction) of state bodies and other legal entities and organizations that are not legal entities, and officials violates their rights, except cases, which are subject to another, non-judicial, order of the appeal (Article 353, 358 of the Civil Procedure Code - hereinafter CPC).

Actions (or omission) of the state bodies, other legal entities and organizations, officials who are subject to the judicial appeal are collegial and individual actions (inaction), which deprived the person unlawfully of the possibility to fully or partially exercise the right granted to him by the legislation, or unlawfully imposed a responsibility. Such actions (or inaction) can be appealed to the court only after a pre-trial (administrative) appeal stated by the Law “On Citizens’ and Legal Entities’ Applications”.

The efficiency of judicial protection for the analysed categories of cases depends on the level of legal regulation of the relevant rights of citizens and organizations (NGOs). An abstract content of the right to a favorable environment and other public rights in relation to Article 6 of the Aarhus Convention, in practice, leads to difficulties in justification of the violations of the rights of the plaintiff/applicant;

There are the problems in the implementation of Art. 9.2 (a) of the Aarhus Convention (access to justice for the public expressing sufficient interest), as the approach is based on the legislation providing judicial protection of persons whose rights and interests have been violated;

Many decisions of public authorities in relation to Article 6, §§ 1 (a) and (b), §§ 10, 11 and Annex I, § 22 are classified in the legislation of Belarus as “administrative decisions” (the Law “On the Fundamentals of Administrative Procedures”). These decisions can be appealed only by the person concerned, that is, the person but not the public who is applying for the implementation of administrative procedures (Article 30);

On the basis of the provisions of the Law “On Citizens’ and Legal Entities’ Application”, the public can appeal the decision in an administrative order (to the superior body), and after that it can be appealed to the court, but the answer of the superior body, which has considered an administrative complaint and not the decision itself.

6. Does the public (individuals and eNGOs) have a right to challenge in court acts/omissions by public authorities “which contravene provisions of its national law relating to the environment” (article 9, paragraph 3, of the Aarhus Convention)? 

Eco NGOs and citizens have the right to appeal to the court to suspend (ban) the economic and other activities having harmful effects on the environment if the result of such activity violates the requirements in the field of environmental protection, environmental damage is caused or risks of environmental damage in the future exist (Article 100 of the Law “On Environmental Protection”).

This rule does not apply to challenge the acts, omissions of public authorities that violate the law relating to the environment. The norm concerns illegal activities, primarily economic; in addition, it covers the action, but not the omission. To apply this rule, it is necessary to have a number of facts: violation of the requirements in the field of environmental protection, environmental damage or danger (risk) of environmental damage in the future.

It should be noted that Article 1 of the Law “On Environmental Protection” provides a definition of the concept of the “requirements in the field of environmental protection” including the required conditions attributing to economic and other activities, restrictions or the full span of them established by laws and other normative legal acts, including technical normative legal acts, regulations in the field of environmental protection. Obviously, the analysed concept is not the same as the “provisions of national law relating to the environment” used in Article 9.3 of the Aarhus Convention, and has a broader context.

II.
Who can be reviewed 

7. Decisions of which public authority under article 9, paras. 2 and 3, of the Convention are subject to judicial and administrative review? Are all decisions of these authorities subject to judicial review? If not, which decisions or public authorities are not subject to such checks and on what grounds?

Types of decisions:

A non-normative act of the state body or a body of local government and self-government -  for a claim declaring a non-normative act of a state body or a body of local government and self-government invalid (Article 12 of CC);

A decision of the head of the local executive and administrative authority (his deputy) to prohibit the meeting to discuss the OVOS report or to change the date, time and place of the meeting - a complaint may be filed directly to the court (Article 7 of the Law “On mass events in Belarus”);

Action (omission) of the organization, officials - a complaint within the administrative procedure (Article 20 of the Law “On Citizens’ and Legal Entities’ Application”);

Decisions (answers) of public authorities and other organizations, officials made on complaints based on the Law “On Citizens’ and Legal Entities’ Application”, which are not subject to the administrative legislation - complaints to the court after an administrative appeal (§ 6 Chapter 29 CCP).

Not a subject of a claim/ complaint of the public to the court:

Decisions of public authorities relating to normative legal acts, in particular legislative acts (the Law “On Constitutional Proceedings”);

Decisions of public authorities relating to the “administrative decisions” (the Law “On the Fundamentals of Administrative Procedures”).

III.
What decisions, acts or omissions can be reviewed

8. What public authorities’ decisions/acts/omissions are subject to judicial and administrative review in the areas of decision-making as indicated below that can be initiated by the public meeting the criteria laid down in the national law? Are there differences for eNGOs and individuals? Is there time-limit for decisions/acts/omissions to be reviewed? Please elaborate in light of article 9, paras. 2 and 3, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

The legislation does not specify the list of the appealed decisions, actions, omission in the OVOS procedure/state environmental expertise. Definitely we can say that the decision of the local executive authority on the permission or prohibition of a meeting to discuss the OVOS report may be appealed directly to the courts (Article 6 of the Law “On Mass Events in Belarus”, § 38 of the Regulations on the procedure of the OVOS).

As a general rule, the case on the complaint to the court is considered not later than a month from the date of receipt of the complaint (Article 337 of the CPC).

Other decisions of public authorities (the decision contained in the conclusion of the state environmental expertise, the decision of the local executive and administrative body on the object, etc.) may be appealed within the administrative procedure on the basis of the Law “On Citizens’ and Legal Entities’ Application”.

Complaints within the administrative procedure may be filed by the applicant within 3 years from the date when they became aware or should have become aware of the violation of their rights, freedoms and (or) legitimate interests. As a general rule, written complaints should be reviewed not later than fifteen days, and the complaints requiring further investigation and verification, - within max a month, unless legislative acts stipulate otherwise (Article 11, 17 of the Law “On Citizens’ and Legal Entities’ Application”).

The complaint to the court is filed within a month following the date of receipt of the refuse of the higher state body, legal entity, organization or an official to the complaint; or a month from the expiration date after filing the application if the applicant did not receive a response; and in case of no mandatory order for a non-judicial appellation - the day when citizens became aware of the violation of their rights (Article 355 of the CPC).

As a general rule the complaint to the court is considered not later than a month from the date of receipt of the complaint (Article 337 of the CPC).
In case of a claim declaring an act of the state body or a body of local government and self-government invalid (Article 12 of the CC) there is the limitation period of 3 years. The claim in the first instance is to be considered not later than two months following the date of receipt of the application to the court as a general rule. 

(b) Permit(s) allowing releases into the environment 

A decision on issuing IEP may be appealed within the administrative procedure as stated by the Law “On Citizens’ and Legal Entities’ Application” (2011).

The terms of filing and considering a complaint are determined by the same rules as the ones specified in the paragraph (a) above.

In case of a claim declaring an act of the state body or a body of local government and self-government invalid (Article 12 of the CC) there is the limitation period of 3 years. The claim in the first instance is to be considered not later than two months from the date of receipt of the application to the court as a general rule.

(c) (City) Planning procedures

See the information in the paragraph (a) above.
(d) Licensing /permitting procedures for mining

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes)

(f) Other decisions/act/omissions not covered by above in light of article 9, para. 3, of the Aarhus Convention.

Since the rights of the public concerning the actions specified in the paragraphs d, e, f are not defined in the legislation, there is no possibility to determine the violation of the rights as the reason for a complaint or a claim.

9. Is an administrative appeal required for the decisions/acts/omissions indicated in question 8 prior to judicial review? What is the relationship between administrative appeal and judicial review?

As shown in paragraph 8, an administrative appeal is not required if the law, another legislative act indicates the possibility of the direct appeal of an action (omission) to the court. For example, it is fixed in case of the decision of the local executive and administrative body to permit or prohibit a meeting to discuss the OVOS report (Article 6 of the Law “On Mass Events in Belarus”, § 38 of the Regulations on the Procedure of the OVOS). The claim is also sent directly to the court.

In other cases, filing a complaint one should be guided by the general rules of the CPC (Articles 353-358):

a citizen or a legal entity is entitled to appeal to the court if they consider that the unlawful actions (omission) of the state bodies and other legal entities and organizations that are not legal entities, and officials violated their rights, except for the cases when a certain non-judicial appellation procedure is established by the legislation of the Republic of Belarus. In this case, the applicant should file a complaint to court only after the compliance with the administrative order of appeal.

A judge refuses to institute proceedings if the person has not complied the administrative order of appeal (Article 246 of the CPC), or the court leaves the claim without consideration (Article 165 of the CPC), if this fact is established in the court.

If the law provides the possibility of appealing the action (or omission) to a higher authority and (or) to the court, the simultaneous appellation by the citizen both to the body for considering the appeal and to the court does not constitute grounds for a refuse to start the investigation.

10. Which system of jurisdiction is competent to verify these decisions/acts/omissions indicated in question 8? Please indicate if different for individuals or NGOs.

The analysed category of cases on the complaints/claims of the individuals is to be considered in the courts of general jurisdiction - the district (city) courts as stated by the regulations of CPC. This rule also applies to organizations, NGOs in particular. In practice, the determination of jurisdiction of the case when the applicant is an NGO, operating in the field of environmental protection causes difficulties. The courts decide on the issue differently.

In judicial practice there are examples where the district (city) courts refuse to accept applications from an NGO, believing that the case should be considered in the economic court. At the same time, in case of application to the economic court, the court finds that it should be filed to the general court, as the dispute is not of an economic nature (Please, see the example at the end of the questionnaire).

11. Which kind of legal recourse is open against these decisions indicated in question 8? What are the relevant legal proceedings in this matter? 

In case of a claim - civil proceedings, and in case of a complaint - the proceeding on cases based on administrative legal relations as stated by the rules of the CPC.

IV.
The grounds for review and its intensity
12. Which control does the judge exercise on public authorities’ decisions that are being challenged? Does the judge monitor substantive and procedural legality (e.g. the formal requirements of law, legal proceedings and/or reasons for these decisions)? 

The courts are independent from the executive and legislative bodies in the Republic of Belarus. According to Article 18 of the CPC the cases are considered by the court only at the request of legally interested in the outcome of the cases persons in respect of the reported claims. The court’s legal obligation is to consider the case on the basis of the Constitution and normative legal acts adopted in accordance with it. Parties and other legally interested in the outcome of the case persons are obliged to provide necessary evidence to establish the truth on the case. For a comprehensive, complete and objective clarification of all circumstances that are essential for the proper consideration and resolution of the case, the court contributes to such persons at their request in demanding the evidence, when to provide such evidence is impossible for them. Parties and other legally interested in the outcome of the case persons collect evidence and submit it to the court.

The court evaluates the evidence in accordance with their inner conviction, based on a comprehensive, full and objective investigation of all facts in the hearing, guided by the law only. The court examines the case only within the stated claim. The judge must explain to the complainant his right to impose additional requirements.

However, the court can initiate to carry out legal proceedings against the requirements alleged in the claim on its own only in cases directly provided by the CPC and other legislative acts (Article 273 of the CPC). The court may, depending on the circumstances of the case, go beyond the bounds of the claim if it is necessary for the proper resolution of the dispute (Article 298 of the CPC).

Considering a complaint, the court verifies the validity of the actions of state bodies, organizations and officials, actions (inaction) are being appealed (Article 339 of the CPC). State bodies, organizations and officials are obliged to provide the court with materials having triggered the appropriate action (or omission).

13. What is the basic philosophy of the courts’ control of administrative decisions? Do the courts rely in the evidence that is produced by the other parties to the proceedings, or do they have a responsibility of their own to investigate the case in line with the so called inquisitorial principle?

The parties and other legally interested in the outcome of the case persons are obliged to provide the necessary evidence to establish the truth on the case lies on (Article 232 of the CPC). The court evaluates the evidence in accordance with their inner conviction, based on a comprehensive, full and objective investigation of all facts, guided only by the law. However, the court can initiate to carry out legal proceedings against the requirements alleged in the claim on its own only in cases directly provided by the CPC and other legislative acts (Article 273 of the CPC), the court may go beyond the bounds of the claim if it is necessary for the proper resolution of the dispute (Article 298 of the CPC).

Considering a complaint, the court verifies the validity of the actions of state bodies, organizations and officials, actions (inaction) are being appealed (Article 339 of the CPC). The court examines the material having triggered the appropriate action (or omission), which state bodies, other defendants in the case are obliged to provide.

14. For which kind of public authorities’ decisions does the judge have limited control (e.g. only towards facts, procedural rules, errors in the applied laws or irrelevant matters taken into considerations, other)? In contrast, for which kind of public authorities’ decisions does s/he exercise thorough control? 

The legislation of the Republic of Belarus has adopted a universal approach: the possibility to file a complaint against actions (omission) violating the rights and legitimate interests of a person, and with a claim declaring a non-normative act of a state body or a body of local government and self-government violating the rights and interests invalid, other claims. The legislation does not provide a basis for a limited or a more serious “judicial control”.

15. While exercising judge’s power of judicial review how does the judge keep himself informed (appointment of experts, specialised and contradictory investigation, resort to universities, international sources consultation, etc.)? 

When considering the case, the court can examine the information provided by the experts and specialists, as well as order an expertise. Persons appointed as the experts, or specialists write an opinion on the questions stated by the court (Articles 98, 101 of the CPC). Experts and specialists have the right to refuse to participate in the proceedings if they do not possess the necessary knowledge. The court may also suspend the proceedings in the case of ordering an expertise (Article 161 of the CPC).

The expertise is ordered by the court at the request of the interested parties and is conducted to clarify the proceedings arising from the issues that require special knowledge in science, art, technology, or other fields (Articles 216-221 of the CPC). The information obtained from the specialists, the expert opinion, expertise related to the sources of evidence. It should be noted that the conclusion of the expert, expertise is not necessary for the court, however, a disagreement with it must be motivated (Article 226 of the CPC).

16. Do the courts have different approaches on e-NGOs’ lawsuits and lawsuits of individuals?

Regarding the matter of the grounds for review and its intensity, it should be mentioned that the court applies a universal approach to an individual and the organization (e-NGO) as a plaintiff or an applicant on the complaint.

V. What are the outcomes of judicial review   

17. Do the courts have only cassation or also reformatory rights in cases under article 9 of the Convention? (Generally speaking, what is the outcome of a successful challenge of an administrative decision?)

Upon the basis of the outcome of the consideration of the complaint the court makes a decision (Article 357 of the CPC). The court decides on the reasonability of the complaint and the duty to rectify the alleged violation determining the appealed actions (omission) as unlawful and violating the rights of an applicant. The court, stating that the appealed actions have been committed in accordance with the law, within the competence of the state body, a legal entity, an organization or an official, decides to dismiss the complaint.

The court's decision on the complaint to rectify the alleged violations is sent to the head of the state body, the legal person, the organization, the official, whose actions have been appealed, or the superior body, or an official within 3 days after the decision becomes effective. The court and the applicant shall be informed about the execution of the decision not later than within a month following the date of receipt of the court decision.

Upon the basis of the outcome of the consideration of the claim the court makes a decision, as well. The operative clause of the decision must contain the conclusion of the court to satisfy the claim, or to dismiss the claim either in whole or in part, an indication of the distribution of the court fees, as well as on the terms and procedure of the appellation against the decision (Article 306 of the CPC). Furthermore, the specified period of time and the order of execution, as well as the assumption of the immediate execution, etc. should be noted in the operative clause of the decision. If these actions can only be committed by the defendant, the court sets the timeframe within which a decision must be enforced.

Moreover, the court, having found violations of the law by officials, or any significant deficiencies or irregularities in the activities of legal entities, issues a special particular decision and sends it to the relevant legal entities or their officials who are obliged within a month to inform the court about the measures they have taken (Article 325 of the CPC). If during the consideration of the case the court finds signs of crime in the actions of a citizen, the court informs the prosecutor.

Officials are liable under the Code of Administrative Offences for leaving the case without consideration, or not taking measures to eliminate the violations specified in it, as well as for an untimely response on the particular decision. The courts of cassation and supervisory authorities also have the same rights.

18. What are the limits of discretion by public authorities after the court decision?

The court's decision on the complaint to rectify the alleged violations is sent to the head of the state body, the legal person, the organization, the official, whose actions have been appealed, or the superior body, or an official within 3 days after the decision becomes effective. The court and the applicant shall be informed about the execution of the decision not later than within a month following the date of receipt of the court decision.

The court’s decision on the claim provides an indication of the terms and procedure of appeal, time and order of execution of the decision. If these actions can be conducted directly by the defendant (for example, to settlement activities, to cancel the non-normative act of a public authority), the court sets the timeframe within which a decision must be enforced.
VI. Case-law 

The NGO “Ecodom” filed a claim to the District Court of the Frunze district of Minsk to the “Atlant-M Stroy” on August 26, 2015 banning the economic activities having harmful effects on the environment, as well as a claim to the Central district court of Minsk to a Republican enterprise “Glavgosstroyekspertiza” declaring the expert opinions of the construction expertise invalid.

The “Atlant-M Stroy” (hereinafter - the developer) is implementing a project for the construction of two houses. The decision of Minsk city executive committee and the approved detailed plan provides the construction of two 9-storey buildings. The developer has made changes to the documentation and is carrying out the construction of two 19-storey buildings (one of the houses has already been built at the time of receipt of the claim). The construction has violated the provisions of the General Plan of Minsk, in particular, the prohibition of construction in the landscape and recreational area. However, the amended project violating the environmental legislation had been approved by the state construction expertise by the Republican enterprise “Glavgosstroyekspertiza”. The plaintiff asked the court to prohibit the business activity of the developer until the latter eliminates the violations of the law, amends the project design and the construction of the parking area, and demolishes the auxiliary building.

On 31 August 2015 the District Court of the Frunze District refused to start an investigation considering the lack of jurisdiction of the district court. The court considered that, given the nature of the dispute, in which the parties are legal entities, the case must be investigated in the economic court. On the same day the Central District Court refused to start an investigation but on other basis. The court found that the case is outside the jurisdiction of it and the case should be addressed as an administrative complaint against the Republican enterprise “Glavgosstroyekspertiza” to a higher authority (the Ministry of Architecture and Construction).

In October 2015 the NGO “Ecodom” together with the citizens on the circumstances stated above filed a claim to the Moscow District Court declaring the non-normative acts - the decision of the Minsk Executive Committee for “Atlant-M Stroy” regarding the provision of the land for construction and construction expertise conclusions invalid. On 17 November 2015 the court refused to start investigation on the claim because it is outside the jurisdiction of the court.

Currently private complaints on all three court definitions are filed to the Minsk City Court.
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4. Kazakhstan
Prepared by Mr. Vadim Ni, national expert, e-mail: vadimnee@mail.ru

I.
General information
 

1. Overview of the legislation relating to the environment

The Republic of Kazakhstan ratified the Aarhus Convention by the Law of 23 October 2000, No. 92-II ZRK and this international legal instrument entered into force for the country on 30 October 2001. The Aarhus Convention, as an international treaty ratified by Kazakhstan, has direct applicability in the Kazakh legal system and all the provisions of it are directly applicable, including by the courts.
The main environmental law of Kazakhstan is the Environmental Code adopted on 9 January 2007. Articles 13 and 14 of this law defines the environmental rights of individuals and environmental NGOs as well as legal frameworks for access to environmental information and public participation in environmental decision-making processes. Since the environmental legislation is codified in Kazakhstan there are only four other environmental laws, namely Law on Specially Protected Natural Territories of 7 July 2006, No. 175, Law on Mandatory Environmental Insurance of 13 December 2005, No. 93, Law on Support of Use of Renewables of 4 July 2009, No. 165-IV, Law on Energy Saving and Strengthening Energy Efficiency of 13 January 2012, No. 541-IV.
Alongside legislation on environmental protection is legislation on the use of nature resources. The following laws relate to nature resource use:

· Land Code of 20 June 2003; 

· Forest Code of 8 July 2003; 

· Water Code of 9 July 2003; 

· Law on Protection, Reproduction, and Use of the Animals of 9 July 2004, No. 593;

· Law on Mineral Resources and Use of Mineral Resources of 24 June 2010, No. 291-IV.

All the above laws contain provisions on access to information and public participation but they are less comprehensive and detailed in comparison with the provisions of the Environmental Code.

Also regulations in the form of decrees and orders have been adopted by the President, Government, ministries, agencies and committees to formulate standards and implementing provisions for this legislation. Most important regulations on access to environmental information and public participation in environmental decision-making processes are adopted by orders of the Minister of Environment, including the Instruction on Conducting Environmental Impact Assessment of Planned Economic and Other Activities (EIA Instruction)
, Rules on Conducting Public Hearings
 and Rules on Access to Environmental Information related to the Procedure of Environmental Impact Assessment of Planned Economic and Other Activities
. Little environmental law-making has taken place in Kazakhstan at local level. 

2. General principles of public administration.

The general principles of public administration are defined in Kazakhstan by article 3 of the Law on Administrative Procedures of 27 November 2000, No. 107. According to it public administration is based on the following principles:

· lawfulness;

· subordination of lower public authorities and officials to their higher public authorities and officials;

· equality before the law and court;

· priority of rights and freedoms of citizens;

· obligatoriness of decisions and acts based on administrative procedures for all citizens, organizations and officials;

· mutual responsibility and balance of interests of a person, society and state;

· taking of due account of public opinion with strict compliance of the law on state secrets and other secrets protected by law;

· support of respect for public authority and prevention of acts that may disparage the Republic of Kazakhstan and/or are inconsistent with public service;

· unified requirements of administrative procedures for public authorities at all levels;

· clear distinction of competencies and consistent functioning of all public authorities and officials;

· effectiveness and efficiency.

3. Decision-making procedure relating to the environment in the following areas (please indicate the type of decision, whether the public should be informed about the procedure and its documentation, has a right to participate, there is a time limit for comments to be submitted). Please elaborate your answer in light of article 6, paragraphs 1 (a) and (b), paragraphs 10 and 11, article 7 and Annex I, paragraph 22, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

(b) Permit(s) allowing releases into the environment 

(c) (City) Planning procedures

(d) Licensing /permitting procedures for mining

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes).

The rights of individuals and environmental NGOs to participate in environmental decision-making processes are recognized by articles 13 and 14 of Environmental Code respectively. However, article 13, paragraph 1, subparagraph 4) and article 14, paragraph 1, subparagraph 3), of the Environmental Code do not define types of decision-making processes for which public participation is mandatory and relevant legal provisions refer to “procedures established by the legislation of the Republic of Kazakhstan”. With regard to construction requiring Environmental Impact Assessment, permits allowing releases into the environment and the city (town) master plans, regional development plans that would impact the zonation of a larger territory a right to participate in decision-making is provided by articles 57, 57-1 and 57-2 in conjunction of article 47 of the Environmental Code (the latter defines the scope of application of state ecological expertise). The Law on Mineral Resources and Use of Mineral Resources does not recognize the right to participate in the decision-making on contracting/permitting for mining and article 8 of this law provides limited access to certain information related to relevant processes. The decision-making procedures for hunting, registration of pesticides import/export of chemicals and hazardous wastes are not opened for public participation and there is not established decision-making procedure for releases of genetically-modified organisms. 

The requirements of notification of the public concerned about construction requiring EIA, its procedure and documentation are stipulated by the Rules on Conducting Public Hearings approved by the Order of Minister of Environment of 7 May 2007, No. 135-p. These rules are applicable to the decisions on proposed activities falling under article 6, paragraph 1 (a) and Annex I, paragraph 22, of the Aarhus Convention. The decision to be taken as the outcome of relevant processes is conclusion of state ecological expertise to be issued either by a department of nature resources and regulation of nature use of a municipality or by the Committee of Environmental Regulation and Control and Inspection in the Oil and Gas Sector of the Ministry of Energy (national environmental authority). The competency on state ecological expertise depends of categories of facilities according to their sanitary classification and sizes of sanitary protection zones required for them. The Rules on Conducting Public Hearings require to notify the public concerned not later than 20 calendar days prior the date of public hearings and provide 7 calendar days for public comments from the date of publication of minutes of the public hearing. However the scope of public comments is limited by the above Rules to the content of the public hearing. In addition to participation in public hearings the Environmental Code and the EIA Instruction recognizes the right of the public to submit, in writing comments, information, analyses or opinions that it considers relevant to the proposed activity but there are no established time limits for such written comments in the national legislation.

Public participation in decision-making on permits allowing releases into the environment are not provided by the current legislation of Kazakhstan. In the past public hearings were mandatory for the decision-making on issuance of environmental permits for certain large facilities (categories I and II according to the sanitary classification of facilities).
. 

Article 13 of the Law on Architectural, Town-Planning and Construction Activities recognizes the right of the public to participate in decision-making on the city (town) master plans, regional development plans that would impact the zonation of a larger territory. However, this law does not stipulate a procedure and time limits for public participation. In practice public participation in planning procedures is limited to decision-making on the city (town) master plans on the basis of the provisions of the Environmental Code and while the provisions of the Rules on Conducting Public Hearings are applied, mutatis mutandis, for organization public participation in it.  

4. The structure of the judiciary in your country (types of judicial bodies, jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter). Are there judges specializing in environmental cases? Do the courts have technicians of their own? Do judges have education and training in environmental law and the Aarhus Convention? Please indicate if you know what training methodologies and tools are used? 

The judiciary in Kazakhstan is composed of courts of general jurisdiction (Supreme Court and local courts) and specialized courts. The local courts include regional (oblast and equivalent courts of the cities of Astana and Almaty) and district’s courts. The specialized courts include: inter-district economic courts, inter-district administrative courts, inter-district juvenile courts of the cities of Astana and Almaty, financial court of Almaty, the Military Сourt and military courts of garrisons, intermediate courts. At the Supreme Court and regional court level, the structure of each of the courts includes the supervisory collegium, collegium for civil cases, and collegium for criminal cases.

Courts of general jurisdiction (Supreme court, local courts) and inter-district specialized economic and administrative courts have jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter. A system of specialized courts was created in Kazakhstan in recent years: economic courts in 2002 and administrative ones in 2004. Specialized administrative courts try some cases as courts of first instance regarding administrative offences as well as those challenging the orders of officials in cases of administrative offences. Specialized economic courts act as courts of first instance for cases initiated by legal entities, including public associations and self-employed entrepreneurs. So if a NGO sues a public authority it shall initiate a case in the specialized inter-district economic court and in case of individuals it shall be done in a local court of general jurisdiction. Within the framework of the criminal proceedings, a local court usually also acts as a court of first instance.

There are no judges specializing in environmental law in Kazakhstan, except one judge in the Supreme Court. The courts have no technicians on their own and served by the Judicial Expertise Centre of the Ministry of Justice. Education and training in environmental law and the Aarhus Convention are provided at the Institute of Justice of the Academy of Governance under the President of Kazakhstan. The most recent two-days training on environmental law and the Aarhus Convention was conducted on 10-11 September 2015 with assistance by the OSCE Programme Office in Astana. The Handbook on the Aarhus Convention for Judges published in 2008 was used as the training tool for it. It was also produced with the assistance from OSCE. Trainings for judges on the Aarhus Convention are conducted quite regularly in Kazakhstan and the training methodology is based on presentations by judges of the Supreme Court, experts and university professors and conducting cases studies in small groups.

5. Does the public (individuals and eNGOs) have a right to challenge in court the decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention? 

The public (individuals and environmental NGOs) have a right to challenge in court the decisions on specific activities relating to the environment under the general provisions of Chapter 27 of the Civil Procedural Code on the special proceedings for challenging decisions, acts and omissions of public authorities and officials. In accordance with articles 278 and 279 of the Civil Procedural Code it can be done by individuals and legal persons on the grounds of:

1. violations of their rights, freedoms and lawful interests;

2. obstacles encountered for fulfilment of their rights, freedoms and lawful interests;

3. unlawfully imposed duties.

Members of the public are provided wide access to justice to challenge in court the decision on specific activities relating to the environment as the standing of members of the public defined very broadly. It covers the activities falling under article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention. Also articles 13 and 14 of the Environmental Code provides individuals and e-NGOs to challenge:

· decisions to place, construct, renovate and put into operation facilities, installations, and other environmentally-hazardous objects be reversed by administrative or judicial authorities;

· economic or other activities of individuals or legal entities, if such activities adversely impact on the environment and human health, to be restricted and suspended.

Until recently in most of cases members of the public have to challenge conclusions of state ecological expertise while until this year the Environmental Code did not state explicitly on whether conclusions of state ecological expertise are an appealable decision or not. In practise it entailed that access to justice in such cases is provided to representatives of the public but without any effective legal remedies.
 

6. Does the public (individuals and eNGOs) have a right to challenge in court acts/omissions by public authorities “which contravene provisions of its national law relating to the environment” (article 9, paragraph 3, of the Aarhus Convention)?

This right is not stated explicitly by the national environmental law. It can be done by individuals and environmental NGOs in accordance with the provisions of Chapter 27 of the Civil Procedural Code on the ground of violations of their lawful interests by acts/omissions of public “which contravene provisions of its national law relating to the environment”. The Ecological Society “Green Salvation” has regular practice of environmental litigations falling under the provisions of article 9, paragraph 3, of the Aarhus Convention and it should be noted that this NGO won a number of cases vs public authorities on omissions, e.g. to oblige them to take actions on illegal dumping of garbage in natural areas. 

II.
Who can be reviewed 

7. Decisions of which public authority under article 9, paras. 2 and 3, of the Convention are subject to judicial and administrative review? Are all decisions of these authorities subject to judicial review? If not, which decisions or public authorities are not subject to such checks and on what grounds?

The Law on the Procedure of Appeals by Individuals and Legal Persons of 12 January 2007, No. 221, defines very broadly public authorities which are subject to administrative review. It covers governments at national, regional and other level, state-owned organizations and organizations providing services for governments as well as their officials and encompasses all their decisions violating human rights, freedoms and lawful interests as well as unlawful decisions.
Chapter 27 of the Civil Procedural Code defines very broadly public authorities whose decisions are subject to judicial review under its provisions. The Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010, No. 20 “On certain issues of application by the courts of the provisions of chapter 27 of the Civil Procedural Code of the Republic of Kazakhstan” clarified that it covers governments at national, regional and other level, natural or legal persons performing public administrative functions under national law any other natural or legal persons having public responsibilities or functions, or providing public services. 
All decisions of public authorities, except ones on imposing criminal and administrative penalties on individuals, officials and legal persons, are subject to judicial review under the provisions of chapter 27 of the Civil Procedural Code. The imposition of criminal and administrative penalties is subject to judicial and administrative review under the Criminal Procedural Code and the Code on Administrative on Administrative Offences which do not provide access to justice for representatives of the public unless they are directly involved into relevant cases as offenders or victims. 
III.
What decisions, acts or omissions can be reviewed

8. What public authorities’ decisions/acts/omissions are subject to judicial and administrative review in the areas of decision-making as indicated below that can be initiated by the members of the public meeting the criteria laid down in the national law? Are there differences of criteria for eNGOs and individuals? Is there time-limit for decisions/acts/omissions to be reviewed? Please elaborate in light of article 9, paras. 2 and 3, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

(b) Permit(s) allowing releases into the environment 

(c) (City) Planning procedures

(d) Licensing /permitting procedures for mining

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes)

(f) Other decisions/act/omissions not covered by above in light of article 9, para. 3, of the Aarhus Convention.

With regard to construction requiring Environmental Impact Assessment the only public authority decision that can be challenged by members of the public is conclusion of state ecological expertise because public participation is provided for this stage of decision-making on planned specific activities only. Conclusion of state ecological expertise on the EIA studies for planned activities listed as the category I facilities in accordance with their sanitary classification shall be issued by the Committee of Environmental Regulation and Control and Inspection in the Oil and Gas Sector. For planned economic activities of facilities listed as the categories II, III and IV and requiring EIA conclusion of state ecological expertise shall be issued by municipal departments of natural resources and regulation of nature use.
With regard to permits allowing releases into the environment members of the public have to challenge a permit and relevant conclusion of state ecological expertise. Both decisions are taken by the same public authority, namely by the Committee of Environmental Regulation and Control and Inspection in the Oil and Gas Sector for facilities listed as the category I in accordance with the sanitary classification and by municipal departments of natural resources and regulation of nature use for other facilities. It should be noted that the decision-making procedure on issuance of permits allowing releases into the environment required public participation. Thus, access to justice to members of the public under article 9, paragraph 2, of the Aarhus Convention, was limited to certain larger facilities, namely with required sanitary protection zone not less than 300 meters.

Conclusions of state ecological expertise on the city (town) master plans, regional development plans that would impact the zonation of a larger territory can be subject to judicial review. Local representative authorities (councils) shall approve them and thus, it is unlikely to challenge them in an administrative review and often there is no a higher public authority for it. 
In cases of mining the decision-making in Kazakhstan is based on signing contracts between the national authority and mining companies thus, it is almost impossible to challenge them by members of the public. Also as it was mentioned above public participation is not required at this stage of the decision-making. Decisions on import/export of chemicals and hazardous wastes and hunting can be appealed by members of the public on the grounds of violating their rights and lawful interests with application of the provisions on access to justice of article 9, paragraph 3, of the Aarhus Convention. The current decision on registration of pesticides is the List of Pesticides Permitted for Use on the Territory of Kazakhstan for 2013-2022 approved by the Order of the Committee of State Inspection in Agricultural Sector of the Ministry of Agriculture of 27 December 2012, No. 143. So it can be challenged only in a judicial review as an executive regulation.
Chapter 27 of Civil Procedural Code and the respective Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010, No. 20 do differentiate the standing of individuals and legal persons, including e-NGOs.
According to article 17 of the Law on Administrative Procedures sets that a decision and omission can be challenged not later than within three months after its adoption or the date when it became known to a member of the public. This time limit applies both to administrative and judicial reviews.

9. Is an administrative appeal required for the decisions/acts/omissions indicated in question 8 prior to judicial review? What is the relationship between administrative appeal and judicial review?

The public has the right to file a complaint either for an administrative review by a higher public authority (official) or for a judicial review. In many cases, an administrative review does not preclude from a judicial review and in principle they can be proceeded in parallel. In accordance with article 12 of the Law on the Procedure of Review of Appeals by Individuals and Legal Persons a complaint can be filed for a judicial review in cases of absence of a higher public authority (official) or disagreement with a decision taken. Thus, it provides to file a complaint against a decision for a judicial review without trying first an administrative review but it implies that in cases of acts and omissions a judicial review should follow unsuccessful an administrative review.  

10. Which system of jurisdiction is competent to verify these decisions/acts/omissions indicated in question 8? Please indicate if different for individuals or NGOs.

A complaint on decisions/acts/omissions by public authorities should be submitted for an administrative review by a higher public authority or a higher official. For instance, complaints on acts/omissions of a territorial department of public authority should be submitted for the administrative review to its central office, complaints on decisions/acts/omissions of local executive authorities can be submitted for the review by higher local executive authorities, or the Prime Minister or the President. There is no differentiation of jurisdiction for individuals and NGOs in case of administrative review. 
Courts of general jurisdiction and inter-district economic courts are competent to verify decisions/acts/omissions by public authorities. A complaint on decisions/acts/omissions by public authorities for judicial review should be submitted to a court. For an individual the court of first instance is a court of general jurisprudence and for an NGO the court of first instance is usually an inter-district specialized economic court.
11. Which kind of legal recourse is open against these decisions indicated in question 8? What are the relevant legal proceedings in this matter? 


The only available legal recourse which is open in cases of challenging decisions/acts/omissions by public authorities is to recognize them as unlawful and to oblige the respective authority to remedy the situation. 

IV.
The grounds for review and its intensity

12. Which control does the judge exercise on public authorities’ decisions that are being challenged? Does the judge monitor substantive and procedural legality (e.g. the formal requirements of law, legal proceedings and/or reasons for these decisions)? 

The judges exercise mainly the procedural legality of challenged public authorities’ decisions and their substantive legality with regard to conformity with the formal requirements of law only. Normally they do not evaluate reasons for the decisions taken. The absence of specialized judges specializing and lack of detailed and often vague wording of the national environmental legislation limit significantly the capacity of judges to monitor substantive legality of public authorities’ decisions.

What is the basic philosophy of the courts’ control of administrative decisions? Do the courts rely in the evidence that is produced by the other parties to the proceedings, or do they have a responsibility of their own to investigate the case in line with the so called inquisitorial principle?

The courts rely in the evidence that is produced by the other parties to the proceedings and it is implicitly set by articles 65 and 66 of the Civil Procedural Code. In accordance with article 66, paragraph 4, of the Civil Procedural Code the courts of first instance can assist parties to the proceedings to get some evidences upon their substantiated requests. 

14. For which kind of public authorities’ decisions does the judge have limited control (e.g. only towards facts, procedural rules, errors in the applied laws or irrelevant matters taken into considerations, other)? In contrast, for which kind of public authorities’ decisions does s/he exercise thorough control?

Usually judges have limited control of public authorities’ decisions called conclusion of expertise and supposedly based on collective opinion of experts in various areas and it concerns, inter alia, conclusion of state ecological expertise. In fact, conclusion of state ecological expertise is an environmental permit since expert’s boards of state ecological expertise have not been existing for many years. It is difficult to single out any kind of public authorities’ decisions for which the judges do exercise thorough control.
 . 

15. While exercising judge’s power of judicial review how does the judge keep himself informed (appointment of experts, specialised and contradictory investigation, resort to universities, international sources consultation, etc.)? 

While exercising judge’s power of judicial review how does the judge can keep himself informed in possible ways. One option is to invite a specialist on judge’s own initiative or upon a request by a party to the proceedings and it is provided by article 99 of the Civil Procedural Code. The second option is appointment of experts in accordance with article 91 of the Civil Procedural Code upon request by a party to the proceedings or on the judge’s own initiative.  In both cases it should be a person (persons) with special knowledge and/or skills and not interested in outcome of the proceedings. Parties to the proceedings can request the judge to invite a concrete person as a specialist or to serve as an expert. When judges do it on their own initiative they often invite specialists or appoint experts working for public authorities or state-owned enterprises or otherwise dependent of the government since it is easier to secure their presence and compensation of their services. Appointment of experts by the judge’s own initiative requires to settle the issue with their fee to be paid equally by both parties to the proceedings. Thus, the judges rarely appoint experts on their own initiative but can do it upon request of a party or parties to the proceedings.

Both experts and specialists are considered as persons having special scientific knowledge and a specialist can be invited to use some technical tools to establish the evidence.  

16. Do the courts have different approaches on e-NGOs’ lawsuits and lawsuits of individuals?

The Сivil Procedural Law does not contain explicit provisions enabling them to differentiate approaches on e-NGOs’ lawsuits and lawsuits of individuals. In principle violations of lawful interests as the ground to initiate lawsuits are considered more broadly in cases of e-NGOs’ lawsuits. It recognized by the Kazak judiciary that NGOs are representing rights and legitimate interests of their members and the public at large by pursuing environmental protection in accordance with their bylaws. As it was presented in the cases below the courts of different regions recognized the standing of the NGO “Green Salvation” even though the organization has the city status. However, this issue was not addressed in the Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010, No. 20. 

V. What are the outcomes of judicial review 
17. Do the courts have only cassation or also reformatory rights in cases under article 9 of the Convention? (Generally speaking, what is the outcome of a successful challenge of an administrative decision?)

The courts do not have reformatory rights in cases under article 9 of the Convention. The only outcome of a successful challenge of a decision/act/omission is its recognition as unlawful and oblige the respective public authority to remedy it. It is explicitly set by the Resolution of the Supreme Court of the Republic of Kazakhstan of 24 December 2010, No. 20. According to paragraph 28 of this resolution “…the court is not entitled to indicate in the judgement substance of the decision which shall be taken by the public authority…”. The judge should indicate in the judgement:

1. which legal act a decision/act/omission does not comply with;

2. rights and freedoms or lawful interests that were violated;

3. obstacles created for fulfilment the rights, freedoms or lawful interests of a claimant;

4. what duty was required of a claimant unlawfully.

18. What are the limits of discretion by public authorities after the court decision?

The limits of discretion by public authorities after the court decision depend on whether a decision or an act or an omission was recognized as unlawful. A public authority should cancel the unlawfully taken decision and initiate the new decision-making process. For example, in case of positive conclusion of state ecological expertise on OVOS the public authority can just readopt it with providing new reasons and considerations on which the new positive conclusion is based. In case of an unlawful act public authorities should correct it but in some cases it applies only to future acts, e.g. not providing access for some NGOs and/or individuals to a public hearing, strictly speaking, does not require to organize a new public hearing. The judgement on an unlawful omission by a public authority will likely to entail a disciplinary punishment for some of its involved officials or employees but it does not require to take concrete corrective actions. So in some cases members of the public have to go a court repeatedly to require from a public authority to take a concrete action. 
VI. Case-law 

19. Please, if possible, briefly describe relevant case-law.

Article 9, paragraph 1, of the Aarhus Convention 

Case on ignoring a public request for environmental information

NGO “Green Salvation”’ requested the Karasai’s district municipality of the Almaty region for the environmental information related to the water protection stripes and zones of the Aksai river but it was ignored by the public authority. On 8 May 2012 the NGO filed a lawsuit to the court against two units of the municipality to recognize their omissions as violating its rights and lawful rights. 

Initially there was some confusion about which court should review the case since it was submitted by an NGO but on behalf of the residents of the Irgali village. Finally, the issue with the jurisdiction was settled and on 27 March 2013 the Inter-district Economic Court of the Almaty region made the ruling in the absence of the invited representatives of the public authority. Thereafter the judgement by default was appealed by the municipality on the grounds that their representative was absent in the court proceeding for valid reasons. On 16 May 2013 the Inter-district Economic Court of the Almaty region made the second ruling recognizing omissions by two units of the municipality unlawful and obliging them to provide the requested environmental information.

This case represents one of numerous lawsuits initiated by the NGO “Green Salvation”, many of them were successful. It is important to note that the NGO has the city status but nevertheless it was provided the standing in the courts of the Almaty region.  

Source of information: web site of the NGO “Green Salvation”, www.greensalvation.org    

Case on denial of access to environmental information on the ground of its confidentiality

NGO “Green Salvation” requested the Department of Statistics of the Western Kazakhstan region for the information on emissions of air pollutants by the Karachaganak Petroleum Operating B.V. company. The request for the environmental information has been denied on the ground of confidentiality of the statistical data. 

On 14 February 2013 the NGO brought a lawsuit against the Department of Statistics with the request to recognize its decision as unlawful and to oblige it to provide the environmental information.  On 7 May 2007 the court of first instance (the Inter-district Economic Court of the Western Kazakhstan region) ruled in favour of the public authority and thereafter the NGO was unsuccessful in the appeal and supervisory instances of the Western Kazakhstan regional court. On 26 March 2008 the supervisory collegium of the Supreme Court ruled in favour of the NGO and reversed the decision of the Western Kazakhstan regional court. The ruling was substantiated by the provisions of article 4, paragraph 4, of the Aarhus Convention that refusal for the environmental information on the grounds of confidentiality “shall be interpreted in a restrictive way, taking into account the public interest served by disclosure and taking into account whether the information requested relates to emissions into the environment’’. On 29 April 2008 the Department of Statistics provided the requested environmental information to the NGO “Green Salvation”.

It was the case presenting a rare example of direct application of the provisions of the Aarhus Convention by the judges. It was done because article 8 of the Law on State Statistics of 19 March 2010, No. 257-IV requires to ensure confidentiality of primary statistical reporting data provided by companies. Also it important to mention in relation of this case that despite the NGO “Green Salvation” has the city status and registered in Almaty its standing has not been questioned by the courts of the Western Kazakhstan region.  

Source of information: web site of the NGO “Green Salvation”, www.greensalvation.org
Article 9, paragraph 2, of the Aarhus Convention

Case on construction of a ski resort in a national park

On 27 December of 2012 the Almaty municipality notified the public concerned on the beginning of decision-making on the construction of a ski resort in the Kok Zhailau area, which is located in the Ile-Alatau state national nature park. On 11 January 2013 a public hearing on the preliminary EIA study was held. A group of residents alleged that the Almaty municipality failed to comply with article 6 of the Aarhus Convention due to incomplete and late notification of the public concerned, limited and late access to documents on environmental impact assessment, and restricted access to the venue of the public hearing.

On 7 October 2013 the NGO “Green Salvation” initiated a lawsuit against the Almaty municipality to annul the conclusion of state ecological expertise on the preliminary EIA of the ski resort “Kokzhailau”. On 25 November 2013 the Inter-district Economic Court of the City of Almaty ruled in favour of the Almaty municipality. In 2014 the NGO was also unsuccessful with the case in the appeal and cassation instances of the Almaty City Court. Thereafter the Supreme Court refused to proceed with the case in its supervisory instance. 

At the moment the Almaty municipality suspended the construction of the Kok Zhailau due to lack of funding for it. The case (ACCC/C/2013/88) is currently under consideration by the Compliance Committee of the Aarhus Convention.

Source of information:  http://www.unece.org/env/pp/cc/com.html

Case on construction of an overhead power line
In 2001 the Almaty municipality decided to design and build overhead line to replace a faulty cable line in the densely populated Gornyi Gigant neighbourhood and the MVD (Ministry of Internal Affairs) settlement. The first two conclusions of state ecological expertise on the construction of power lines in the Gornyi Gigant district were annuled by the Ministry of Environment due to failures of the municipality to take account of public opinion. The final conclusion of state ecological expertise was issued in August 2002 despite the public hearing had been held without involvement of residents living in the immediate vicinity of the construction. 
During 2001-2004 local residents and the NGO “Green Salvation” initiated three court proceedings on:

· annulment of the Mayor’s decision to construct the power line;

· annulment of conclusions of state ecological expertise and construction expertise;

· recognition the omissions of Ministry of Environment as unlawful.

None of the three lawsuits against the construction initiated by the members of the public were successful and the power line was constructed. 

The case (ACCC/C/2004/02) was considered by the Compliance Committee of the Aarhus Convention and it has found that Kazakhstan failed to comply with article 6, paragraph 1 (a), and annex I, paragraph 20, of the Convention, and, in connection with this, article 6, paragraphs 2, 3, 4, 7 and 8.

Source of information:  http://www.unece.org/env/pp/cc/com.html

The above cases falling under article 9, paragraph 2, of the Aarhus Convention provide examples of numerous unsuccessful attempts by members of the public in Kazakhstan to challenge conclusions of state ecological expertise. It shows that judicial review of such cases is lacking of available effective remedies since the judges are reluctant to annul conclusions of state ecological expertise. 
Article 9, paragraph 3, of the Aarhus Convention

An industrial facility for storage of cement in Almaty (6 stationary containers of 25 metres in height and 4,000 tons in volume) and coal (a warehouse with the annual cargo turnover of 48,400 tons) and production of construction materials resumed its operation in 1998, following seven years of inactivity. It caused nuisances for local residents leaving in close vicinity of the facility with emissions of cement and noise from handling operations. 

On 6 August 2000, seven residents of the area filed a lawsuit with the district court of Almaty alleging a failure of the Almaty Sanitary-Epidemiological Department and the Almaty City Territorial Department on Environmental Protection to enforce environmental legislation with regard to the facility. On 20 June 2001, the court rejected the plaintiff’s claims on the grounds that the facility complied with the conditions of its permit, that the public authorities in question had addressed all the complaints of the residents and had taken administrative and other enforcement measures. Thereafter the court of appeal instance reversed the decision of the district court, noting its failure to address one of the claims. 

On 27 November 2001, the district court suspended the review with regard to one of the claims pending the outcome of a civil case filed by the communicants against the facility with a different district court. On 27 June 2002, despite the fact that the civil case was still pending with a different court, the judge of the district court on her own initiative resumed the hearing of the case. It dismissed the case without considering it due to the failure of both parties to appear in court but without notification of the plaintiff.
The case (ACCC/C/2004/06) was considered by the Compliance Committee of the Aarhus Convention and it has found that Kazakhstan failed to comply with the requirements of article 9, paragraph 4, in conjunction with article 9, paragraph 3, of the Convention. Nevertheless, the facility for storage of cement is still operating. 

Source of information:  http://www.unece.org/env/pp/cc/com.html

Cases on illegal dumping of garbage on natural sites

In 2007-2014 the NGO “Green Salvation” initiated a number of lawsuits on the omissions of municipalities and territorial departments on environmental protection with regard to illegal dumping of garbage on natural sites. In most cases the courts ruled in favour of the NGO and recognized failures of public authorities to enforce the requirements of the environmental legislation. For example, it was done by the judgements of the Inter-district Economic Court of Almaty of 10 September 2007 and 21 October 2008, judgements of the Talgar court of 3 May 2011 and of 28 August 2012 recognized the omissions by public authorities as unlawful. In most cases the judges also set the time limits for public authorities to remedy the situation. However, according the NGO the obligations set by court orders are either fulfilled with long delays or not fulfilled at all.

The above cases falling under article 9.3 of the Aarhus Convention prove that members of the public are successful with their lawsuits when it is easy for judges to set appropriate obligations for public authorities. However, even in such cases it is very difficult to compel the public authorities to follow the court’s orders.

 Source of information: web site of the NGO “Green Salvation”, www.greensalvation.org  

5. Serbia
Prepared by Ms. Marija Milakovic, national expert, e-mail: marija.milakovic@pars.rs
I.
General information
 

1. Overview of the legislation relating to the environment.


The Republic of Serbia ratified the Aarhus Convention and the Law on Ratification of the Convention on Access to Information. Public Participation in decision – making and Access to Justice in Environmental Matters was adopted by Parliament of the Republic of Serbia in 2009. In addition, Serbian positive Environmental Laws contain a number of sectoral laws governing the protection of water, air, soil, nature, protection from noise, ionizing and non-ionizing radiation, waste management, handling of hazardous materials: the Nature Conservation Law, the Law on Waste Management, the Law on the Protection from Environmental Noise, the Law on Biocidal Products, the Law on Air Protection, the Law on Non-Ionizing Radiation Protection, the Law on Protection against Ionizing Radiation and Nuclear Safety, the Law on the Prohibition of the Development, Production Stockpiling and Use of Chemical Weapons.

The Republic of Serbia Constitution stipulates: Everyone has the right to healthy environment and to timely and complete information on its condition. Everyone, and especially the Republic of Serbia and autonomous provinces, are responsible for protection of the environment. Everyone is obliged to protect and enhance environment. The need to protect the environment and human health can lead to restriction of certain constitutionally guaranteed freedoms as stipulated in Article 83 of the Constitution of the Republic of Serbia, which provides that in order to protect the environment, public health and natural resources can restrict the freedom of entrepreneurship. In the Constitution of the Republic of Serbia, the public’s right is not standardized to participate in decision-making in matters of importance for the environmental protection.

The Law on Environmental Protection stipulates in Article 81 that the interested public in the procedure of exercising the right to a healthy environment protection as a party has the right to initiate procedure to review the decision under the competent authority or court in accordance with the law.

Other very important environmental laws should be noted: the Law on Environmental Impact Assessment, the Law on Strategic Environmental Impact Assessment, where we can point out that it is not clearly regulated by delivering administrative acts to the interested public in the procedure of impact assessment, the authority conducting the procedure is obliged to apply the Law on General Administrative Procedure, then the Law on Integrated Environmental Pollution Prevention and Control which stipulates that against the decision to grant or refuse the application for integrated permit is not appealable. However from the text of the law (the Law on Integrated Environmental Pollution Prevention), it can not be concluded who has the right to file the lawsuit to the Administrative Court, or whether this right belongs or not to the interested public (however Article 81 of the Law on Environmental Protection can be here applied).


The Nature Protection Act, Article 9 regulates making a decision on the conditions of the nature protection, whereby the act in the process of issuing this decision does not contain the public participation provisions.


Article 74 of the Civil Code Procedure stipulates that a party in the proceeding may be any natural or legal person and exceptionally, the civil court may make a decision to recognize the status of the party and to those forms of associations and organizations that do not have the capacity to sue. It must be noted that a group of citizens which has no legal entity may be placed in unequal position in relation to other parties in the proceeding, but the courts do not interpret this provision in its literal meaning, so that there are no major problems in the recognition of party’s legal capacity to sue to the various forms of associations, that is how it should remain when it comes to the environmental matters.


The Law on Administrative Disputes regulates judicial protection in cases against administrative decisions in the second instance authorities or administrative acts against which an appeal procedure is not allowed. Since as a party in an administrative dispute in the environmental matters appear informal groups that do not have a legal entity, the provisions of the Law on Administrative Procedure of the parties should be applied, acting for and on behalf of (this plaintiff who is not a legal entity needs to provide the court with proof e.g. the decision, the joint power of attorney) about it that the person who was signed on the lawsuit or who issued the power of attorney to act for, an agent i.e. an authorized representative of this group.


The administrative proceeding is regulated by the General Administrative Proceeding Act (GAPA). GAPA codifies general administrative proceeding and most of the state administration authorities use it when making their decisions. Other authorities and organizations of public administration that perform their duties in special administrative areas (e.g. environment, taxes, competition, public procurement, data protection, home affairs, military etc.), use it as a set of subsidiary rules when deciding. The new General Administrative Procedure Act should be implemented in July 2017.


The Criminal Procedure Code regulates criminal procedure and with regard to the criminal offenses for which are prosecuted ex officio (and that includes also the criminal offenses against the environment), the public prosecutor leads the criminal procedure. An injured party as a prosecutor is a person who assumes the criminal prosecution from the public prosecutor and has no right to assume the criminal prosecution in the earlier stages of the criminal procedure, even after the dismissal of the criminal charges, which right belonged to him/her under the provisions of the former Criminal Procedure Code. It should be noted that the non-governmental organizations for the protection of the environment have assisted in some prosecutorial investigations.

It is important to mention that the Serbian Criminal Code stipulates relevant provisions within special chapter Criminal offences against the environment, such as forest theft, pollution of the environment, illegal hunt… In total 17 criminal offences, as well as criminal offences prescribed by special laws, i.e. the Act on Waters and the Act on Mining. It should be noted that most common offences in Serbia are forest theft and illegal hunt and that judgments for these offenses are mainly suspended sentence, and a prison sentence was pronounced only in one case.


It should be noted that on the scale of seriousness of committed unlawful acts, misdemeanours are the easiest violation of regulations, then come economic offenses and the most serious are criminal offences. In this sense, the environmental matters in practice to the legal entities their illegal acts are qualified as misdemeanours or commercial offenses and the fines are imposed, which are not high by these laws, and so the only punishment has little effect i.e. legal entity often repeats such actions, and there is no sufficient evidence for the qualification of criminal offences against environmental protection.


With respect to civil legal protection, it should be mentioned that the Articles 102-108 of the Law on Environmental Protection, related to the responsibility for pollution of the environment, foresee compensation for the injured parties, as well as the Article 156 of the Law on Contracts and Torts stipulates that everyone can demand from another to remove a danger threatening to cause damages to that person or to unspecified number of persons. Moreover, according to this law everyone can file lawsuit. Upon the Article 5 of the Act on Basis of Ownership and Proprietary Relations stipulates that an owner of a real-estate, when using the real-estate, is obliged to deter himself from activities and to remove causes originating from his real-estate (e.g. transfer of smoke, heat…). 

It should be emphasized in the civil legal protection in the environmental matters that one of the problems for the court is that in the evidentiary proceeding prior determinates e.g. normal pollution (which as such is not prescribed by law, definition) and as well as the pollutions which exceed the normal limits. In the judicial practice, the court does not distinguish i.e. there is no understanding these terms: what is emission and what is immission which reasoned judgment makes unclear.

2. General principles of public administration.


The administrative proceeding is regulated by General Administrative Proceeding Act (GAPA). GAPA codifies general administrative proceeding and most of the state administration authorities use it when making their decisions. Other authorities and organizations of public administration that perform their duties in special administrative areas (e .g .environment, taxes, competition, public procurement, data protection, home affairs, military etc.), use it as a set of subsidiary rules when deciding.


Based on the new General Administrative Procedure Act that will be in effect as of 2017, it is being introduced the right to complaint to the first instance decision along with the right to appeal.  


According this new Law the institution can, with a view to be in line with the law, to issue a new decision, thus annulling, revoking or altering its effective decision upon recommendation of the Ombudsman and The institution, against which decision was initiated the administrative dispute in due time, can annul the decision prior to ending of the administrative dispute

When an administrative act cannot (or can no more) be challenged by both administrative appeal and by the suit to the Administrative Court, it becomes finals. The suit was either not (timely) used or was exhausted. Only non-appealable administrative acts can be challenged before the Administrative Court. Therefore, final administrative acts are always non-appealable, as well. Final administrative acts can be challenged only by extraordinary legal remedies. These remedies can be invoked on different grounds, on the initiative of different subjects (parties’ request, ex officio, request of the Public Prosecutor) and before different authorities.  Competent to decide on legal remedy, Request for Reassessment of Decision of the Court is the Supreme Court of Cassation of the Republic of Serbia, as the highest court in the country. 


Constitutional appeal may be lodged when general actions performed by state bodies or organisations exercising delegated public powers allegedly violate or deny human rights, minority rights or freedoms guaranteed by the Constitution, and if other legal remedies for their protection have already been applied or not specified. The general time period for filing an administrative appeal is 15 days as of the day of delivery of the first instance resolution. Other laws can set a different (shorter or longer) time period.


Since there is no specific law on access to environmental information in Serbia, the right to access environmental information is recognized as a right to access public information and is governed by the Law on Free Access to Information of Public Importance and the Law on Environmental Protection. The Law on Free Access to Information of Public Importance is very important in terms of providing environmental information. If a particular person is denied the right to access the environmental information, he/she can lodge an appeal to the Commissioner, if the public authority fails to respond to an applicant of information within 48 hours of receiving a request for access to information that can be assumed to be of importance for the environmental protection or freedom of a person or for menace or the protection of the public health and the environment. According to the Law on Free Access to Information of Public Importance, “justified interest”, upon the Article 2 and 4 of the Act, holds every person, unless a public body proves otherwise, i.e. request for access to information can be filed by any private or legal person alike, assuming “right to knowledge” as general, while public body has the obligation to respond upon the request as stipulated by the law, i.e. has to provide an answer in every case, in order to enable exercise of this right. This is the explanation of Judgement of the Misdemeanour Court in 2014.

3. Decision-making procedure relating to the environment in the following areas (please indicate the type of decision, whether the public should be informed about the procedure and its documentation, has a right to participate, there is a time limit for comments to be submitted). Please elaborate your answer in light of article 6, paragraphs 1 (a) and (b), paragraphs 10 and 11, article 7 and Annex I, paragraph 22, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

The Law on Planning and Construction stipulates that after the decision-making on physical, or urban development plan, the development plan holder organizes informing the public (natural and legal persons) with the overall objectives and purpose of developing the plan, possible solutions for the development of spatial areas, possible solutions for urban renewal, as well as the effects of planning. Agencies, organizations and public companies, which are authorized to lay down conditions for the protection and development of land and construction of buildings shall be informed and invited to give their opinion regarding the conditions and the necessary scope and degree of the impact assessment on the environment. Early public insight is announced seven days before the start of the insight, in the mass media and in the electronic form on the website of the local self-government and on the website of the holder of the plan and lasts 15 days from the date of publication. The plan making holder records all comments and suggestions of legal and natural persons, and the recorded comments and suggestions can influence planning solutions. The public may have an opportunity to express themselves, and the recorded observations can influence planning solutions.

Before deciding on making a plan document, the plan making holder obtains from the competent authority for environmental protection opinion on the draft decision-making, or nonacession making of the strategic impact assessment. Before deciding on the plan making document, the holder of the plan making shall obtain the Presentation of the plan document for public insight is made after the professional control. Presentation of the plan document for public insight is published in daily and local newspaper, and lasts 30 days from the date of announcement. The presentation of the planning document for public insight is overseen by the ministry responsible for spatial planning and the local authority in charge of spatial and urban planning.


In the event that the competent authority makes a decision to repeat the public insight for part of the plan document, public insight can not be shorter than 15 days from the date of announcement. About the completed public insight, the competent authority, i.e. the plans committee prepares a report containing information on the completed public insight, with all remarks and decisions for each remark. In the event that after the public insight of the draft plan document, the competent authority, i.e. the Plans Committee establishes that the adopted remarks essentially change the plan document, it make the decision in which the holder of the preparation has been ordered to prepare a new draft plan document, within a period not longer than 60 days of the made decision. The building permit is issued by decision, within five working days from the date of application to the ministry in charge of construction matters.

(b) Permit(s) allowing releases into the environment 


The Law on Environmental Protection stipulates that participation of public in decision-making about commissioning new or existent installations shall be carried out during the procedure of issue of integrated permit. (Art. 81, para. 4). The Law on Integrated Environmental Pollution Prevention and Control stipulates that public authority should provide public access to the contents of permit granting application, issued permits and monitoring results (Art. 6) but the right to participate in procedure is only given to public concerned.

(c) (City) Planning procedures

The Law on Local Self-Government stipulates that the authority of the unites of local self-government are obliged to inform the public about their work through the mass media, and in any other appropriate way as well as to provide the necessary data, explanations and information  to the citizens in exercising their rights and obligations. Also, the authority of unites of local self-government are obliged to provide everyone to make objections on their work and the improper relationship of employees and to respond to them within 30 days if an applicant requests a response. According to the same law, in unites of local self-government, the Protector of Citizens can be established, who is authorized to control the respect of the rights of citizens, establishes violations committed by the acts, actions or omissions of administrative bodies and public services, in the case of violation of regulations and general acts of unites of local self-government. Forms of direct participation of citizens in local self-government under this Law are: citizens' initiative, citizens’ assembly and referendum. Citizens through citizens' initiatives propose to the assembly of unites of local self-government adoption of acts within which will regulate a particular issue within the competence of unites of local self-government, a change of statute or other acts and announcing a referendum in accordance with law and statute.

(d) Licensing /permitting procedures for mining

Licenses for natural persons, which are issued in respect of performing commercial exploitation and geological exploration of mineral resources by the Ministry of Mining and Energy in the form of a decision is final and an administrative dispute may be initiated against it. Issuance of the license is carried out with the help of expert of a working group formed by the Minister. The Minister prescribes closer the conditions, the way of issuing license, revoke of license, the content and form of the license. The Ministry keeps a record of all issued licenses. All interested parties have the right to review the records.

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes).


A license to perform certain tasks in hunting based on the Law on Game and Hunting can earn the person who has passed the professional exam for acquiring certain licenses, a member of the Hunting Chamber and has the appropriate education required by this law. A person with a license may perform certain tasks in hunting, only if employed by a legal person who is registered for performing these tasks. The Hunting Chamber implements the procedure for issuing and revoking the license. The Chamber keeps records of issued and revoked licenses. The body of the Chamber which decides on the issuance and revocation of licenses shall adopt a decision on issuing and revoking license. On the decision of the body of the Chamber of member may be appealed to the Minister. The appeal is filed within 15 days of receipt of the decision and does not delay its execution. The Minister's decision on the appeal is final and may be subject of an administrative dispute. The procedure for issuing and revoking of license, as well as records of issued and revoked licenses is closely regulated by the statute of the Chamber.

The process for issuing approval for use in closed systems and for deliberate release into the environment shall be initiated on the based of the application of maker, user or their authorized representative in the Republic of Serbia. The Minister shall prescribe the content and form for use in closed systems and for deliberate release into the environment of GMOs and GMO products, and how to protect confidential data in the application. The applicant may mark certain information in the application as confidential. It is forbidden to use the data from one application on the experiments for risk assessment in other applications without the written approval of the data owner within 10 years from the day when the experiment has been performed. Testing of GMOs and GMO products in order to identify and quantify genetic modifications is carried out by the laboratory authorized by the Ministry. The applicant submits to the authorized laboratory a certain amount of material for testing of GMOs and GMO products on the request of the Ministry in the course of examining the application, or after obtaining the approval. The authorized laboratory, on completing the testing referred to the paragraph 1 of this Article, prepares a report and submits it to the Ministry. Upon receipt of the application, the Ministry makes available the contents of the application to the public in at least one daily newspaper distributed throughout the Republic of Serbia and through electronic media. The Ministry organizes and conducts a public hearing, which lasts up to 30 days from the date of making available the contents of the application to the public. The Ministry publishes the opinion of the Expert Council and the final decision with the explanation in at least one daily newspaper distributed throughout the Republic of Serbia and through electronic media. Based on the opinion of the Expert Council, and taking into account the relevant public comments, as well as the report of the authorized laboratory in case the report is requested, the Minister issues a decision approving the use in closed systems, deliberate release into the environment specifying the safety measures and the duration of the approval and which is final (the law does not regulate that against such a decision an administrative dispute should be initiated but in practice it would be possible). This is all governed by the Law on Genetically Modified Organisms.


The manufacturer, importer or downstream user (hereinafter: the person who registers chemicals) is obliged to submit an application to the Ministry responsible for the environmental protection in order to register chemicals into the Chemicals Registry by 31 March of the current year for chemicals which were manufactured or imported in the previous year. The law provides what application must contain and that the foreign producers may submit an application and how to do that. The application is submitted with the dossier of each chemical, a chemical for which is prescribed that has to have the safety data sheet and the sheet as well. The ministry responsible for the environmental protection in the decision on registration of chemicals into the Chemicals Registry, enter the registration number of each chemical and the decision of the Ministry may be appealed to the Government. The decision on the appeal is final and against it an administrative dispute can be initiated. The Ministry responsible for the environmental protection issues a license to importer, manufacturer or downstream user for conducting the trade of particularly hazardous chemicals. The competent authority of local self-government issues a license for conducting the trade of particularly hazardous chemicals to the distributor that is not an importer, manufacturer or downstream user, as well as permission for the use of particularly hazardous chemicals. Here it may be appealed to the Government. The decision on the appeal is final and against it an administrative dispute can be initiated. This law regulates the area of informing the public, specifying that anyone can submit a request to make the data available which are available to the ministry responsible for the environmental protection as well as that the data submitted to the ministry are available to the public.


4. The structure of the judiciary in your country (types of judicial bodies, jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter). Are there judges specializing in environmental cases? Do the courts have technicians of their own? Do judges have education and training in environmental law and the Aarhus Convention? Please indicate if you know what training methodologies and tools are used?  


The basic elements of the judicial system in Serbia are established by the Constitution and the Organization of Courts Act. The judicial authority on the territory of the Republic of Serbia is unified and belongs to courts with general and special jurisdiction. The specific forms of the organization jurisdiction and structure of courts are defined by law. The Organization of Courts Act established the following courts of general jurisdiction: basic, high and appellate courts and the Supreme Court of Cassation, and the following courts of specialised jurisdiction: the Administrative Court, misdemeanour courts, the High  misdemeanour Court, commercial courts and the Commercial Appellate Court. Cases in administrative matters are heard before the Administrative Court in a public hearing. Appeal cannot be made to the Court decision made in administrative disputes. Only extraordinary legal remedies are allowed which are heard before the Supreme Court of Cassation.

The basic courts are established for the territory of a town, while higher courts are established for the territory of one or several basic courts. A comparison of the competences indicates that the Appellate Court is the immediately higher instance court for higher courts and basic courts. The Commercial Appellate Court is the immediately higher instance court for commercial courts, and the Higher misdemeanour Court is the immediately higher instance court for misdemeanour courts. The Supreme Court of Cassation is the court of the highest instance. It is the immediately higher instance court for the Commercial Appellate Court, the Higher misdemeanour Court, the Administrative Court and the Appellate Court.

The Constitutional Court is established by the Serbian Constitution to protect constitutionality, legality, and human and minority rights and freedoms as an independent body. Any legal or natural person has the right to institute proceedings for a review of constitutionality or assessment of legality. In addition, any person who believes that his or her human or minority rights and freedoms, as stipulated by the Constitution, have been violated or denied as a result of an action or act of the state authority or an organization with public authority may lodge a Constitutional appeal with this court.

In Serbia there are no specialized judges and prosecutors in the field of the environment, the courts and the prosecutor’s offices do not have their own technicians in this area but certainly judges have judicial assistants, who help them in their work especially in the second instance, and they can help in researching this field in order to enable a judge to make the proper judgment.

The Judicial Academy, the only institution authorized under the Law on Judicial Academy for training of judges and prosecutors continues implementation of seminars for judges and prosecutors who are professionally trained in terms of the environmental and application of the Aarhus Convention (a method of working is now a presentation by initiating discussions, topics: presentation of civil legal and criminal legal protections i.e. the environmental protection and legal protection in the administrative procedures and administrative disputes). The future steps in the training would be in terms of education in this area development of the programme on the theme: the environmental protection for judges and prosecutors as well as for future judges and prosecutors because in addition to ongoing training the Judicial Academy also conducts an initial training for academics (future judges and prosecutors) and as the methodology of work it introduces: solving case studies, workshops and moot court.

5. Does the public (individuals and eNGOs) have a right to challenge in court the decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention? 


The Law on Mining and Geological Surveys stipulates only initiating an administrative dispute, while the Law on Genetically Modified Organisms does not stipulate an administrative dispute but it stipulates that the Minister makes the decision approving the use in closed systems, deliberate release into the environment, specifying the safety measures and the duration of the authorization and which is final (the law does not govern that against such a decision an administrative procedure should be initiated, but in practice it would be possible by applying the Law on Administrative Disputes).


If, for example, the relevant ministry which is the second instance body makes the decision, based on the Law on General Administrative Procedure, against that decision an appeal cannot be initiated. Against the decision made in the first instance, the party has the right to appeal. An administrative act i.e. a decision that was made in the second instance against which an administrative dispute can be initiated and against the first instance administrative acts against which can not be appealed in an administrative procedure, an administrative procedure can still be initiated even when the competent authority on request or appeal of a party did not bring an administrative act, under the conditions provided by this law (administrative silence).

6. Does the public (individuals and eNGOs) have a right to challenge in court acts/omissions by public authorities “which contravene provisions of its national law relating to the environment” (article 9, paragraph 3, of the Aarhus Convention)? 


A plaintiff in an administrative dispute may be a natural, legal or other person, if she/he considers that an administrative act violated any right or legally determined interest. The state organ, the organ of autonomous province and unites of local self-government, organization, part of a business company with powers in legal transactions, settlement, group of persons or others who do not have the status of legal person, may initiate an administrative dispute if they can be holders of rights and obligations that have been solved in the administrative procedure. 


If an administrative act violates the law to the detriment of the public interest, an administrative dispute may be initiated by the competent public plaintiff. If the second-instance body, within 60 days of receipt of the complaint or a shorter period of time determined by the law, has not made a decision on a party's appeal against the first instance decision and fails to do so within the following seven days at the subsequent petition filed to the second instance body, the party after the expiry of the deadline can submit a lawsuit for failure to meet the required act.


The new General Administrative Procedure Act defines that the parties in the proceedings are also representatives of joint interests and representatives of wider interests of the public, organized in line with regulations. In addition to that, they could have the role of a party in an administrative proceedings if the administrative proceedings outcome could affect interests that are being represented.


II.
Who can be reviewed? 

7. Decisions of which public authority under article 9, paras. 2 and 3, of the Convention are subject to judicial and administrative review? Are all decisions of these authorities subject to judicial review? If not, which decisions or public authorities are not subject to such checks and on what grounds? 


On the basis of the Law on Administrative Disputes defendant in the dispute is the organ whose final administrative act is disputed by a lawsuit, but the organ that on the request of the parties did not bring an administrative act. GAPA stipulates that a party to the procedure may be any natural or legal person. A government authority, a territorial and local self-government authority, an organization, a local community, a group of people, etc., who do not have the status of a legal person, may be parties to the procedure if they are holders of rights and obligations or legal interests which are to be decided in the procedure. Complaints are inadmissible if lodged against decisions of the National Assembly, the President of the Republic, the Government of the Republic of Serbia, the Supreme Court of Cassation of Serbia, the Constitutional Court and the Public Prosecutor of the Republic of Serbia, but an administrative dispute complaint may be lodged against the decision. The Commissioner’s decisions are binding, final and enforceable and an administrative dispute may be instituted against a decision of the Commissioner. Proceedings before the Commissioner shall be governed by the provisions of the GAPA pertaining to the appellate decisions of second-instance bodies, unless provided otherwise by the Law on free access to information of public importance. 


On the basis of the Law on The Protector of Citizens, if it finds that there was lack in the work of the administration organs, the Protector of Citizens will make a recommendation to the authority about how the perceived lack should be remedied (which means that he/she does not make decisions but recommendations which are not binding for the public authorities, but should be in practice and as such are not subject to judicial review).


III. What decisions, acts or omissions can be reviewed

8. What public authorities’ decisions/acts/omissions are subject to judicial and administrative review in the areas of decision-making as indicated below that can be initiated by the members of the public meeting the criteria laid down in the national law? Are there differences of criteria for eNGOs and individuals? Is there time-limit for decisions/acts/omissions to be reviewed? Please elaborate in light of article 9, paras. 2 and 3, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 

(b) Permit(s) allowing releases into the environment 

(c) (City) Planning procedures

(d) Licensing /permitting procedures for mining

(e) Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes)

(f) Other decisions/act/omissions not covered by above in light of article 9, para. 3, of the Aarhus Convention. 

The Law on Planning and Construction does not stipulate that on the decision-making on the spatial and urban plan cannot initiate an appeal nor initiate an administrative procedure. However it can in these legal loopholes according to this Law apply the provisions of the Law on General Administrative Procedure, according to which each party in the procedure, who may be any natural or legal person, public authority, organization, settlement, group of persons or others, who do not have legal entity, and she/he may appeal against the decision adopted in the first instance. According the provisions of the Law on Administrative Disputes, a plaintiff may be any natural or legal person, public authority, organization, settlement, group of persons, that the administrative dispute may be initiated against an administrative act issued in second instance (a final administrative act) and against the first instance administrative acts against which can not be appealed in an administrative procedure. An administrative procedure can still be initiated when the competent authority upon request or appeal of a party did not bring an administrative act, under the conditions provided by this law (administrative silence) and in the procedure i.e. on the application for review of court decisions against the decision of the Administrative Court decides the Supreme Court of Cassation. In the administrative procedure as well as in the administrative dispute, there is no difference between NGOs and individuals.

The Law on Planning and Construction only stipulates appeals on the decision about the building permit issued by the local government unit are solved by the Ministry authorized for tasks in construction. The autonomous province is entrusted with the solution of appeals against the first degree decision about the building permit issued by the local government unit, made for the construction of facilities which are built on the territory of the autonomous province. The City of Belgrade is entrusted with the solution of appeals against the first degree decision for the building permit issued for construction or reconstruction of facilities up to 800 m2 of gross developed construction area and the transformation of common premises into residential or business space, on the territory of the City of Belgrade. 


It is possible that NGOs have the right to appeal against the decision on the building permit for example when the building permit was given for an object which has a negative impact on the environment and on the basis of the Law on Environmental Protection, which stipulates that the public concerned - NGOs in the process of exercising the right to a healthy environment as a party has the right to initiate proceedings involving a review of the decision before the competent authority or the court, in accordance with the law.


The Law on Game and Hunting and the Law on Chemicals stipulate the right to appeal to the decision and the initiation of an administrative dispute. The Law on Mining and Geological Surveys stipulates initiating only an administrative dispute but not in the Law on Genetically Modified Organisms. The Law on General Administrative Procedure may be applied for all other legal loopholes in terms of administrative and judicial review of the decision- making.


As regards the deadlines in which decisions/acts/omissions should be reviewed? The Law on Administrative Procedure stipulates: When the procedure is initiated on a request of the party or ex officio if this is in the interest of the party, and prior to a decision-making it is not necessary to conduct a presentation of evidence, nor there are any other reasons why you can not make a decision without delay (decision-making of preliminary ruling proceeding, etc.), the authority must make a decision and submit it to the party as soon as possible, but not later than one month from the date of the filing of the request, or from the date of initiation of the procedure ex officio if according to a special law did not specified shorter deadline. In other cases, when procedures are initiated on application of a party, or ex officio if this is in the interest of the party, the authority must make a decision and submit it to the party at the latest within two months, unless a special law stipulates shorter deadline.


The Law on the Protection of the Right to Trial Within Reasonable Time regulates the legal protection of the right to a trial within a reasonable time and under this law the right to trial within a reasonable time has any party in court procedure, which includes and enforcement proceeding, each participant under the law which governs extra-judicial proceedings, and the injured party in criminal proceeding, the private plaintiff and the injured party as a plaintiff only if they are pointed property claim.

9. Is an administrative appeal required for the decisions/acts/omissions indicated in question 8 prior to judicial review? What is the relationship between administrative appeal and judicial review?


The Law on Mining and Geological Surveys stipulates only initiating an administrative dispute, while the Law on Genetically Modified Organisms does not stipulate an administrative dispute but it stipulates that the Minister makes the decision approving the use in closed systems, deliberate release into the environment, specifying the safety measures and the duration of the authorization and which is final (the law does not govern that against such a decision an administrative procedure should be initiated, but in practice it would be possible by applying the Law on Administrative Disputes).


If, for example, the relevant ministry which is the second instance body makes the decision, based on the Law on General Administrative Procedure, against that decision an appeal cannot be initiated. Against the decision made in the first instance, the party has the right to appeal. An administrative act i.e. a decision that was made in the second instance against which an administrative dispute can be initiated and against the first instance administrative acts against which can not be appealed in an administrative procedure, an administrative procedure can still be initiated even when the competent authority on request or appeal of a party did not bring an administrative act, under the conditions provided by this law (administrative silence).

10. Which system of jurisdiction is competent to verify these decisions/acts/omissions indicated in question 8? Please indicate if different for individuals or NGOs.


The Protector of Citizens has the power to control the legality and regularity of the work of administrative bodies, to establish violations resulting from acts, actions or failure to act by administrative authorities, if they are violations of the law, regulations and other general acts of the Republic.


The principle of two instances as a right to appeal is stipulated by the General Administrative Procedure Law. The parties have the right to file an appeal against a decsions adopted in the firsta instance. Only exceptionally the law may prohibit filing  an appeal in specific administrative matters. As a rule, administrative court proceeding has only one instance, i.e. there is no regular legal remedy in it. Therefore, after the Administrative Court decides on it, the administrative act becomes final (provided it was not annulled by the Court). However, The Law on Administrative Disputes prescribes an extraordinary legal remedy, the Request for Reassessment of Decision of the Court (Arts. 49 – 55). The Supreme Court of Cassation of the Republic of Serbia Competent decides on this legal remedy, as the highest court in the country. Finally, the Law on General Administrative Procedure prescribes a set of six extraordinary legal remedies and we have to mention, constitutional appeal may be lodged when general actions performed by state bodies or organisations exercising delegated public powers allegedly violate or deny human rights, minority rights or freedoms guaranteed by the Constitution, and if other legal remedies for their protection have already been applied or not specified (Article 170 of the Constitution of the Republic of Serbia).

11. Which kind of legal recourse is open against these decisions indicated in question 8? What are the relevant legal proceedings in this matter? 


The Law on Administrative Disputes governs the right to compensate the damage for non-performance of a judgment (Article 72) which stipulates that the damage which was caused by failure to enforce, or untimely enforce of judgments rendered in an administrative dispute the plaintiff is entitled to compensate that can be accomplished in a dispute before the competent court. This means that plaintiff files a lawsuit to compensate the damage to the competent court according to the rules of civil procedure which is governed by the Civil Code Procedure.


IV.
The grounds for review and its intensity

12. Which control does the judge exercise on public authorities’ decisions that are being challenged? Does the judge monitor substantive and procedural legality (e.g. the formal requirements of law, legal proceedings and/or reasons for these decisions)? 


The judicial power is independent from the executive and the legislative powers and judicial decisions are obligatory for all and may not be subject to extrajudicial control and everyone is obliged to respect the executive judicial decision.


The Administrative Court in environmental matters examines procedural and substantive legality of the challenged act within the limits of the request contained in the lawsuit, but it is not bound by the legal reasons set down in the lawsuit. In decision of full jurisdiction of the Administrative Court may have reformatory function. 


The provision of Article 69 of the Law on Administrative Disputes specifies that the competent authority, bringing a new administrative act in the execution of the judgment is related to the legal opinion of the court as well as to the remarks of the court regarding the procedure.


The rule is that the Administrative Court in a rationale of the judgment which an administrative act annul clearly expressed the legal opinion of the court and gives the authority clear instructions on how to complete the procedure and make a legal decision. If  in a repeated procedure before the competent authority the new facts and circumstances were presented which prior to decision-making did not exist or were not known, if the new presented evidence suggests a different state of facts than the one that was found in the earlier conducted administrative procedure, or if they are repeated applied other substantive regulations, which the court had in mind when making a decision, the competent authority is authorized to take any other legal concept that fits the new state of facts.


The Law on Administrative Disputes has mandated that the court proceeds in the case when the competent authority after annulment of an administrative act passes an administrative act contrary to the legal interpretation of the Court, or contrary to the remarks of the court regarding the proceedings, and a plaintiff files a new lawsuit. So, here the court cannot reject the lawsuit, but it is obliged to annul disputed  administrative act if it finds that it has not been acted according to her/his remarks and legal interpretation of the earlier judgment. In the event when the head of the body does not act in execution of a judgment relating to Article 70 paragraph 1 and Article 71 the Law on Administrative Disputes, the court has the option to make a decision of fining a head of the administrative body, who has not brought an administrative act for the purpose of enforcement of the judgment or that, after the annulment of an administrative act passed by an administrative act contrary to the legal interpretation of the Court in respect of the procedure.

13. What is the basic philosophy of the courts’ control of administrative decisions? Do the courts rely in the evidence that is produced by the other parties to the proceedings, or do they have a responsibility of their own to investigate the case in line with the so called inquisitorial principle?


In civil procedure, the parties are required to present all facts on which they base their claims and propose evidence supporting such facts. The court considers and determines only facts presented by the parties and exhibits only evidence proposed by the parties, if the law does not stipulate otherwise. The court decides on its belief, based on a thorough and a careful assessment of each of evidence separately, all the evidence as a whole and based on the results of the entire procedure, which facts will take as proven ones.

14. For which kind of public authorities’ decisions does the judge have limited control (e.g. only towards facts, procedural rules, errors in the applied laws or irrelevant matters taken into considerations, other)? In contrast, for which kind of public authorities’ decisions does s/he exercise thorough control? 


Establishing an accurate and complete state of facts is the aim of the procedure before the public authorities in the administrative procedure and in procedure before the court in an administrative dispute.


Administrative authority and the court establish the facts in order to make one's own decisions. The meaning of an administrative dispute is in judicial control of work of public administration and protection of legality and the rights of citizens and organizations in their relations with the public administration. An administrative dispute provides a certain level of security that the rights and other interests of citizens and other legal entities be realized and recognized which by law they have.

15. While exercising judge’s power of judicial review how does the judge keep himself informed (appointment of experts, specialised and contradictory investigation, resort to universities, international sources consultation, etc.)? 


The Court conducts a judicial review on the basis of the evidence submitted by the parties and that in the evidentiary procedure carries out their performance and that the court decides which evidence is to be carried out to determine the relevant facts. The Court conducts the presentation of evidence: by investigation, document, witnesses, interrogation of parties and expert evidence which is really difficult in a complex so called environmental litigations because they need special expert commission, several experts of different professions. In those environmental litigations, mainly of the outcome of the dispute depends mainly of expert evidence.


As a rule, one expert witness shall be ordered and, if the expert inquiry/evaluation is complex, two or more expert witnesses. Expert inquiry/evaluation may be entrusted to the relevant professional institution, government body or expert, primarily from the list of permanent expert witnesses, and other authorities or a person may be designated only if there is a danger of a delay, if permanent expert witnesses are unavailable or if it is called for by other circumstances.


If there is reasonable menace that some evidence will not be able to be carried out or that its later performance will be difficult, it can be during as well as before the initiation of procedure to suggest presenting this evidence. This is very important that the evidences that existed at the moment of taking harmful action (e.g. analysis of air, soil ..) do not be destroyed, and this is a simple procedure that is in a phase before initiation of the dispute on  the request of the proposer before a court and its characteristic is that is urgent. 


A court with a higher number of judges has a Case Law Department, in accordance with the Court Rules of Procedure. The Case Law Department follows and studies case law of courts and international court authorities, and informs judges, judge's assistants and judge's trainees on the interpretation of law by courts. The Case Law Department is managed by a judge designated by the court president.

16. Do the courts have different approaches on e-NGOs’ lawsuits and lawsuits of individuals? 


The plaintiff in an administrative dispute may be a natural, legal or other person; if it considers that an administrative act violated any right or legally determined interest. The state organ, organ of autonomous province and local self-government unites, organization, part of a business company with powers in legal transactions, settlement, group of persons or others who do not have the status of legal entity, may initiate an administrative dispute if they can be holders of rights and obligations that have been solved in administrative procedure. The Law on Environmental Protection provides in Article 81a that the interested public in the procedure of exercising the right to a healthy environment protection as a party has the right to initiate procedure to review the decision before the competent authority or court in accordance with the law. It can be concluded that in an administrative dispute the Administrative Court does not have different approaches to complaints of eNGOs and complaints of natural person.


The courts in Serbia have a small number of cases related to civil legal environmental protection which is in the first instance within the jurisdiction of the First Instance Courts (e.g. a compensation of damage) and where NGOs appear as plaintiffs. Only in the near future will these courts deal with the following problems such as: the Civil Procedure Code does not contain the concept of the public concerned as the Law on Environmental Protection, as well as whether a non-governmental organization that has no legal interest defined by the rules of the civil procedure law and may be a plaintiff in the procedure (i.e. not directly damaged by harmful impact) to participate in civil procedure, and that the courts have the unique court practice  that the right to exemption from the court procedure costs, which is governed by the Civil Procedure Code and exemption from court fees by the Law on Court Fees may recognize only to the natural entities and not legal entities and thus put the parties in an unequal position before the Court. 

V. What are the outcomes of judicial review 

17. Do the courts have only cassation or also reformatory rights in cases under article 9 of the Convention? (Generally speaking, what is the outcome of a successful challenge of an administrative decision?) 


Administrative Court decides in full jurisdiction rarely. In past 20 years there were only 4 cases where Administrative Court decided in full jurisdiction. None of them was in environmental matter. In decision of full jurisdiction Administrative Court may have reformatory function. 


By the provision of Article 69 of the Law on Administrative Disputes expressly is prescribed that the competent authority, passing a new administrative act in the execution of the judgment related to legal opinion of the court as well as the remarks of the court regarding the proceeding. In Civil procedure, the second instance court may at the session of the panel or based on held hearing alter the first instance judgment and decide on requests of the parties as well as adopt an appeal, revoke the judgment and decide on requests of the parties.

18. What are the limits of discretion by public authorities after the court decision? 


The rule is that the Administrative Court in an explanation of judgment which an administrative act annuls clearly expressed the legal opinion of the court and gives an authority clear instruction on how to complete the proceedings and make a legal decision. In the event when the head of administrative body does not act in execution of a judgment pursuant to Art. 70. par. 1 and Art. 71 of the Law of Administrative Disputes, the court has the option to make a decision to fine a head of the administrative body, who has not pass an administrative act for the purpose of execution of the judgment or who, after the annulment of an administrative act, passed an administrative act contrary to the legal opinion of the Court in respect of the proceedings.

VI. Case-law 

19. Please, if possible, briefly describe relevant case-law. 


The Administrative Court in Council of three judges, with a judge assistant, as a registar, decides in an administrative case on lawsuit filed by plaintiff (two natural persons) who are represented by a lawyer against  the defendant - the Republic of Serbia - A.p.V:GN.S. the City Administration for Environmental Protection, for the annulment of the decision of 22 June 2009, with the interested person BRN, in the case of environmental protection, after public hearing held on 19 January 2012, reached a judgment that the lawsuit is being dismissed. The plaintiffs have filed a lawsuit through a lawyer to the Court on 24 August 2009 which challenged the legality of the decision of the City Administration for Environmental Protection from 22 July 2009 noting that they were next-door neighbours – a holder of approval for the Study on the Environmental Impact Assessment and that their plots of land bordering the plot of land on which the interested party in this dispute builds a poultry farm and for which he/she obtained approval for the Study. The plaintiffs state in a lawsuit: that the building of poultry farms on the said plot of land, by the general urban plan, building these types of facilities is not allowed, then, it cannot establish that the defendant authority complied with the provisions of the Law on the Environmental Impact Assessment i.e. it cannot be accurately determined when the request for approval of the Study was submitted and whether they have complied with the time limits in accordance with this Law, as well as the procedure of issuing building permit lawfully have not completed because the proceeding on appeal was ongoing, then when making decision on the scope of Study as well as in reaching agreement of the Study, the defendant applied various regulations but that he/she did not perform an insight of the special plan for the areas intended to agriculture, which was published in the Official Gazette, which states inter alia that the construction of facilities of economic sector on the agricultural land is not scheduled. Then further as stated in the lawsuit that the interested person has not acquired a building permit and he/she has filed a request for the Study of the Environmental Impact Assessment. In the lawsuit, a plaintiffs indicate that when making the disputed decision the defendant also did not take into account the insight nor applied a valid Spatial Plan of area intended to agriculture which was published in the Official Gazette as well as that he/she did not take into account the Expert opinion according to the norms of the Spatial Plan. In response to the lawsuit on defendant body has pointed out that the challenged decision altogether proper and lawful. After evaluating the statements in the complaint, answers on the complaint, the case files of administrative matters and after the oral public hearing, the Administrative Court decided that the lawsuit was unfounded.


The explanation of Court: that from the disputed decision it can be concluded that the interested person, submitted a request for approval of the Study of the Environmental Impact Assessment, then that the defendant authority carried out the procedure of impact assessment on the environment in accordance with the aforementioned Law and Regulations on the procedure of public insight, presentation and public discussion of the Study and environmental impact assessments  and ensured a participation of interested authorities, organizations and the public. In the process of determining the scope and content of the Study, a group of citizens submitted an opinion on the decision on 12 August 2008 on the scope and a content of the Study of the Environmental Impact Assessment, was appealed by a group of citizens, then the decision was annulled and the case remanded to a first instance body for repeated procedure and decisions-making (retrial). In the repeated procedure the defendant authority took into account the objections submitted by a group of citizens relating the possibilities of contamination of water, air, soil, odor and noise. Then a technical committee for evaluation of Study of Environmental Impact Assessment of the project on the plot of land was formed and reviewed the Study and after completion of the procedure established by law on its work to the defendant authority submitted a report with the decision of the Study of Environmental Impact Assessment and with the proposition to give a consent for it. The defendant authority is examining the complete case files after finished the procedure, noted that the Study was carried out in compliance with the Law on Assessment of Environmental Impact, the Rule on the content of the Study of Environmental Impact Assessment. Therefore, according to the judgment of the Administrative Court, the defendant has properly decided by giving a consent to the Study Environmental Impact Assessment  project "O. z. f. in the settlement C, the plot of land …KO C, G.N.S. ,  the project holder, then by the decision undertook the project holder for the project to be carried out in accordance with technical documentations and conditions of other competent authorities and organizations enclosed to the Study as well as to provide conditions and implement measures to prevent, reduce and elimination of harmful impacts on the environment, contained in the Study, ‘’description of the measures envisaged in order to prevent, reduce and eliminate significant harmful impacts on the environment "it was decided that the project holder shall ensure the execution of the program continuous monitoring of air quality, noise, waste water, quality and total quantity of bio-compost and treatment of waste in compliance with current rules and regulations defined in Chapter 9 ‘’the monitoring program impact on the environment " and that monitoring data submits to the Agency for Environmental Protection, City Administration for Environmental Protection, G.N.S. and the City Administration for Inspection Affairs – Department of inspection for environmental protection.


The court evaluated all statements of the complaint, but it finds that they cannot influence the different decision on the legality of the disputed decision. From the above-mentioned reasons, the court finds that, the law was not violated to the detriment of plaintiff by the disputed decision.
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Legislation
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15. Zakon o parničnom postupku (Civil Procedure Code), Official Gazette of the Republic of Serbia, No. 72/11, 49/13. 

16. Zakon o obligacionim odnosima (Law on Contracts and Torts), Official Gazette of the SFRY, Nos.29/78, 39/85, 45/89 – decision of the Constitutional Court of Yugoslavia and 57/89, Official Gazette of the FRY, No.31/93 and Official Gazette of the Serbia and Montenegro, No.1/2003.

17. Zakon o prekršajima (Law on Misdemeanors), Official Gazette of the Republic of Serbia, No. 65/13

18. Zakon o Pravosudnoj akademiji (Judicial Academy Act), Official Gazette of the Republic of Serbia, No. 104/2009.

19. Zakon o udruženjima (Law on Associations), Official Gazette of the Republic of Serbia, No. 51/2009, 99/2011

20. Zakon o genetički modifikovanim organizmima (Law on Genetically Modified Organisms), Official Gazette of the Republic of Serbia, No.41/2009

21. Zakon o divljači i lovstvu (Law on Game and Hunting), Official Gazette of the Republic of Serbia, No.18/2010

22. Zakon o lokalnoj samoupravi (Law on Local Self-Government), Official Gazette of the Republic of Serbia, No 129/2007, 83/2014

23. Zakon o rudrastvu i geološkim istraživanjima (Law on Mining and Geological Surveys) Official Gazette of the Republic of Serbia, No 88/2011

24. Zakon o hemikalijama (Law on Chemicals) Official Gazette of the Republic of Serbia, No 36/2009,88/2010,88/2010,92/2011,93/2012,25/2015

25. Zakon o osnovama svojinskopravnih odnosa (Law on Basis of Ownership and Proprietary Relations) Official Official Gazette of the SFRY, No 6/80,36/90 , Official Gazette of the Serbia and Montenegro 29/96, Official Gazette of the Republic of Serbia, No 115/2005

26. Zakon o zaštiti prava na suđenje o razumnom roku (Law on the Protection of the Right to Trial Within Reasonable) Time Official Gazette of the Republic of Serbia, No 41/2015

27. Ustav Republike Srbije (The Republic of Serbia Constitution) Official Gazette of the Republic of Serbia, No 98/2006
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Narodna Skupština Republike Srbije (National Assembly of the Republic of Serbia), http://www.parlament.gov.rs/narodna-skupstina-.871.html
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6. Ukraine
Prepared by Ms. Olya Melen-Zabramna, national expert, e-mail: melen.olya@gmail.com

I.
General information  

1. Overview of the legislation relating to the environment.

No changes to information provided in the analytical studies
 
2. General principles of public administration.
Constitution of Ukraine
 (art.3) outlines that rights and freedoms of person and their guarantees define the scope and focus of the activity of the state. The state executive bodies and bodies of local self-government operate on the basis, within the powers and following the form foreseen by the Constitution or laws of Ukraine. (art. 2, 19) 
Separate principles of fair administrative procedure were established by the Code of the Administrative Legal Proceedings
 (art. 2) through the criteria of judicial control over the decisions, acts and omissions of the public authorities. (described in more details below, question 12) In practice the application of such principles by public authorities is more the exception than then rule.

The Law on Administrative Services
 (art.4) outlined the following principles of the state policy in the sphere of administrative services: rule of law, stability, equality before the law, openness and transparency, efficiency and   timeliness, accessibility of the information on administrative services, personal data protection, minimization of the quantity of documents and procedural actions necessary for administrative service provision, fairness and impartiality, accessibility and convenience for applicants. 
The Law on Central Executive Bodies
 outlined the following principles of the operation of ministries and other central executive bodies (art.2): rule of law, observance of the rights and freedoms of citizens, continuousness, lawfulness, unity of state policy, openness and transparency, responsibility. 
The Law on State Service
 defined the following principles of state service: service of the people of Ukraine, democracy and lawfulness, humanism and social justice, priority of rights of citizens and humans,  professionalism, competence, proactiveness, honesty and dedication,  personal responsibility for performance of official obligations and discipline,  observance of the rights and interests of bodies of local and regional self-government, observance of the rights of enterprises, institutions and organizations, public associations.
  
3. Decision-making procedure relating to the environment in the following areas (please indicate the type of decision, whether the public should be informed about the procedure and its documentation, has a right to participate, there is a time limit for comments to be submitted). Please elaborate your answer in light of article 6, paragraphs 1 (a) and (b), paragraphs 10 and 11, article 7 and Annex I, paragraph 22, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 


Project development stage: is regulated by state building norms, Order of the Ministry of Regional Development, Building and Housing of Ukraine On Rules of Development of Building Project Documentation”
 and art.31 of the Law of Ukraine On Regulation of Urban Development.
 Art. 31 of this Law (amended on 20.11.2012
) stipulates that project documentation for construction of objects of increased environmental hazard and objects that are subject to environmental impact assessment in transboundary context should be supplemented by the results of environmental impact assessment (materials of assessment and public discussion). The list of objects of increased environmental hazard was adopted by the decision of the government of Ukraine on 28.09.2013
. 
Development of OVOS which is part of project documentation, is regulated by building norms А.2.2-1-2003
. These norms regulate the public participation during OVOS stage. The final OVOS report, incorporating public interests, is subject to expertise. 
The materials of incorporation of public interests shall contain: information on publication of Statement of intent in mass media and conduct of public discussions; citizens appeals; list documents available to loca public and eNGOs, list of questions and concerns, sounded replies; summary of decisions incorporating public proposals and reasons for comments not taken into account; decision of public expertise (when available).

The main scale of OVOS is performed at the feasibility stage and could be specified in case of changes in decided options at the stage of project (working design), namely in case of the change of technological process, change of facility capacity, separation of new start-up facilities etc. Absence of changes in the project (working design) in comparison with feasibility study should be attested by the signatures of investor and chief project engineer. 

Preparation of full scale OVOS documentation at the project state (or working design stage) is performed only in cases when such materials were not prepared at previous stages. 

After project development stage – the expertise stage follows.
Expertise stage

Expertise is needed for the construction projects. Expertise is obligatory for projects of IV and V category of complexity. For I-III categories of complexity expertise is not obligatory. 

Expertise could be conducted by expert organizations of all property forms. Expertise of construction projects of IV and V category of complexity should be conducted only by state expert organisations.  
The rules of expertise were approved by the Decision of the Cabinet of Ministers of Ukraine On the Approval of the Rules of Procedures for Approval of Construction Projects Documentation and Conduct of its Expertise.
 The project investor chooses the expert organization from the list of organizations available of the web-site of Ministry of Regional Development, Building and Housing of Ukraine and meeting the criteria established by the same Ministry. 
Expert organization conducts expertise on the basis of building project documentation. The results of the expertise are formulated in the form of report.
No public participation provisions or access to information during expertise stage are foreseen. Projects alternations performed after the building project documentation approval (and performance of obligatory expertise of such project) are also subject to expertise. 
Project documentation approval 
The approval of project documentation is needed for projects involving budget financing, financing by state or municipal companies or credit resources issued with state guarantee is performed by the Cabinet of Ministers of Ukraine and other bodies depending on the amount of investments in form of official decision. The procedure of approval is established by the decision of the Cabinet of Ministers of Ukraine On the Approval of the Rules of 
Procedures for Approval of Construction Projects Documentation and Conduct of its Expertise.
 No public participation procedures are foreseen in this decision-making. 
Reapproval of building projects is subject to the same procedure for approval of such projects.

Construction permitting 
The Rules of Procedure for Preparatory and Construction Works were approved by the decision of the Cabinet of Ministers of Ukraine.
 
Construction works mean works on new building, reconstruction, technical re-equipment of operational enterprises, restoration and top overhaul works. 

The permitting procedures for construction works depend on the complexity of the object: for the objects of I-III categories of complexity the registration of declaration on launch of construction works is needed, for IV-V categories of complexity  - building permit is needed. In the rest of cases the investors submit the building launch notice.  No public participation provisions or access to information rules are envisaged during these procedures.

The decision of the relevant body on issue or denial of the building permit could be appealed to the higher body (State Architectural and Constructing Inspection) or to court. Building permit could be annulled by state architectural and construction authority or by administrative court (as the result of suit of the state architectural and construction authority).

(b)Permit(s) allowing releases into the environment 

19. The general regulation of the permitting activities for business operations is performed by the Law On Permitting System for Commercial Activities.
 The law foresees the main principles of state policy concerning permitting activities: protection of rights, legal interests of the society, local communities and citizens, life of citizens, protection of environment and secure of state safety, openness of permitting procedures and other principles. Art.7 of the Law foresees the operation of the Registry of permitting documents, information from the Registry should be open. The Law is silent on public participation provisions and access to the documentation submitted for permitting decision-making, as well as on the procedures for permitting in case of changes to the parameters of commercial activity.

In 2003 the Ministry of Environment and Natural Resources of Ukraine adopted the Order on Public Participation in Environmental Decision-making.
 This legal act regulates the public participation during decision-making on the following issues:  development of inter-state, state, regional, local and other territorial programs, local action plans, strategies and other documents; preparation of draft laws and by-laws; conduct of state ecological expertise with EIA of dangerous activities and facilities; issue of permits for the use of natural resources, intentional release of GMOs into environment and activities resulting in environmental pollution, management of hazardous substances and wastes and their placement; costs associated with nature-protective measures allocated from the environmental protection funds. This piece of legislation is almost useless and lacks application by the governmental aithorities, its provisions were not transposed in relevant legislation regulating decision-making and permitting related to the environment. 

Permit for special use of waters

Permit for special use of waters is issued for intake of the water from water objects with the aid of facilities or technical applications, use of water and water discharges of pollutants. Permitting procedure is regulated by the Decision of the Cabinet of Ministers of Ukraine On Approval and Issue of Permits for Special Use of Waters.
 No provisions on the public participation, openness of documentation are foreseen in this decision.  Relevant authority issues the permit which should follow the prescribed format, be signed by the head of the authority and have stamp. Applicants either receive permit or reply with refusal to issue permit.  In case the conditions of special use of waters stay the same, the duration of the special use could be prolonged by the permit-issuing authority by making special notice in the permit.
Emission permit

Emission permit shall be issued on the basis of procedures foreseen by the Decision of the Cabinet of Ministers of Ukraine On the Rules of Procedure and Payment for Works Associated with the Issue of Emission Permits by Stationary Sources and Accounting of Facilities and Citizens Holders of Such Permits.
 The applicant shall prepare information on issue of permit for the public. The applicant applies for the permit and also organises the publication in local printed mass media of the notice on his intention to receive emission permit, with address of local state administration who will receive comments from NGOs and citizens. (para 5) Local state administrations consider comments of NGOs and in case of necessity they can organise their (comments) public discussion, and during 30 days period since the date of the publication of the notice notify the permitting authority.  The authority which issued the permit, analyses the comments and when necessary, offers the applicant to take into account those comments during the preparation of the permit. (para 7) `Changes to this provision (para 7) were introduced in 2013, while previous version of para 7 talked about the obligation of the local departments of the Ministry of Environment and Natural Resources of Ukraine  to analyse comments and to offer the applicant, when necessary, to take into account those comments during the preparation of the permit. This means that permitting authority now have to analyse comments from the public after the permit had been issued. The applicant now could receive offer from the permitting authority to take into account public comments after the permit had been issued. The permit should be issued during 30 days period. The decision of permitting authority on denial of permit or permit annulment could be challenged to court. 
The applicant is obliged to submit the following documents to the permitting authority (or state administrator if the center for provision of administrative services operates): letter from the state administration concerning conduct of discussion or consideration of comments from NGOs on the permit, copy of the published notification of the public on the permit application in mass media, information on the permit application for the public.
No provisions on the access to the documentation prepared for the permitting procedure, or access to the text of permit are foreseen. No special procedures in case of changes to the economic activity are fixed. 

Permit for special use of natural resources 

The procedure of permitting is prescribed by the Decision of the Cabinet of Ministers of Ukraine from 10.08.1992 N 459 On the Rules of Procedure for Issuing of Permits for Special Use of Natural Resources and Setting the Limits for the Use of Resources of National Importance. Permit for special use of natural resources (except forest and water resources) should be issued for the use of natural resources of continental shelf and exclusive economic zone, animals, including fish and mammals in the wild, and other natural resources of state-wide importance, natural resources within the protected areas of state-wide importance, plants and animals from the Red Book of Ukraine, etc. 
No reference is made to public participation provisions and openness of permitting process to public. In case of substantial changes in nature resources use the previous permit should be cancelled and new permit should be issued following the original prescribed procedure.
Permit for special use of wild animals 
The Procedure for Issuing of the Permits for Special Use of Wild Animals and Other Objects of Fauna Classified as National-wide Resources is foreseen by the Order of the Ministry of Environment and Natural 
Resources of Ukraine.
 Permits are following prescribed form, should be signed and sealed by the official from the Ministry of Environment and Natural Resources of Ukraine. Applications for the permit could be directed to scientific organizations for consideration and preparation of conclusion.
No reference to public participation and openness of the procedure is made in the Order. 

Permits for the special use of wild animals and other fauna species listed in the Red Book of Ukraine  

Rules of procedure for the issue of such permit are adopted by the Order of the Ministry of Environment and Natural Resources of Ukraine On approval of Regulation on the Rules of Procedure for Issue of Permits for Catch (collection) of Species of Flora and Fauna, Listed in the Red Book of Ukraine.
 Permits could be issued only to scientific organizations and institutions tasked with works with Red Book species. When necessary application for the permit could be subject to expertise through the National Red Book Commission which prepares its conclusion.  Ministry issues the permit following the prescribed form with stamp and signature or gives reasoned denial of permit in written. No reference to broad public participation and openness of the procedure is made in the Order. 

Permit for special use of the forest resources

Procedure of issue of such permit is regulated by the Decision of the Cabinet of Ministers of Ukraine On Regulation of Special Use of Forest Resources.
 No reference is made to public participation or access to information by the public in abovementioned permitting procedure. During the issue of permit the special authority could take the decision to issue, to deny issue of permit. The permit could be annulled by the decision of special authority. The permit shall follow the prescribed form and should be signed and stamped. 
(c) (City) Planning procedures


The Rules of Participation of the Public in the Discussion of the Issues Concerning Decisions that May Affect the Environment were approved by the Decision of the Cabinet of Ministers of Ukraine.
 It recommends the bodies of local self-government to involve public in the discussions using the procedures stipulated by it while the central and local state executive bodies are bound by its provisions.  It covers the following types of decisions: normative acts, conclusions of state ecological expertise, drafts of local urban development, plans of nature protection and resource saving measures which are financed from the environmental protection funds.  Public discussion shall consist from informing the pubic on the start of consideration of the draft decision and possibilities for public participation, access to draft decision and background documents; provision of the possibility to submit comments, participate in pubic hearings, consideration of submitted comments; informing of the public on the acceptance or rejection of submitted proposals with reasons for such decision and access to the decision for the public. Public discussion could be organized by executive decision-making body, body of local self-government or applicant for the decision. The decision-making body safeguards the taking into account of public comments. Notification on public discussion should be made public through the mass media and public should be given not less then 30 days for provision of comments since the date of notification. Public hearing should be held in case of decision-making on activities or objects of increased environmental hazard. Public can submit comments either at pubic hearings or directly during the time allocated for pubic discussion. The decision-making body shall take into account such comments fully or partly or rejects comments with reasoning for this. The results of the consideration of comments should be made public during 14 days period through the mass media and posting on the web-site of the organizer of public discussion.  


Urban planning at the local level is performed through the development and approval of the master plan of settlement, of the territory zoning plans and detailed plans of the territory, their update and amendments.  Master plan of the settlement is being developed and approved in accordance with the interests of the local community with the due account of the state, public and private interests. For small settlements (up to 50 000 inhabitants) master plans could be combined with detailed plans of the territory.  The decision on the development and consideration of the master plan is performed by the village, city, town council. Executive bodies of the local councils notify through the local mass media on the launch of the development of master plan, on the rules of procedure and timeframes for provision of the comments by the physical and legal persons. Amendments to the master plan could be made no more than once in 5 years by the local council which earlier approved the plan. Documentation on master plan could not have limited access. Such documentation could be given to the pubic upon request, posted on the web-site of local council, on the state web-portal of open data, in the local printed mass media, in the public space in the building of the body of local self-government.


Rules of Procedure for the Public Hearings During the Development of the Draft Urban Planning Documentation at the Local Level were approved by the Decision of the Cabinet of Ministers of Ukraine.
 It covers public hearing rules during the development of master plans, territory zoning plans and detailed plans of the territory. Local councils and their executive bodies organize: publication of the decisions on development of urban planning documentation with the planned legal, economic and environmental effects; publication of the drafts of urban planning documentation and access to information for the public;  registration, consideration and aggregation of the proposals from the public; accommodation of the  disputable issues between  the public and order-givers;  making available the results of the consideration of public proposals concerning urban planning documentation. Executive bodies of the local councils during 2 weeks time broadcast the decisions taken by publishing them in the local mass media, on the web-site of the body of local self-government. The Decision also stipulates which information the notification of the public should contain. Proposals to the decision-making body could be directed by physical persons living in the area covered by the urban planning document, legal persons which assets are located in the area covered by urban planning document;  owners or users of land plots within the area covered by urban planning document or adjacent areas; representatives of the bodies of self-organization of local population spreading their activities within the area covered by urban planning document; members of the parliament of Ukraine, members of the local councils.  Proposals submitted by other persons or submitted after the deadline determined by the local council should be ignored. Proposals shall contain reasoning with reference to the requirements of legislation, building norms, state standards and rules. The location for addressing of proposals should be made available by the local council.  Such proposals should be considered by the body of local self-government and the developer of the urban planning document during 1 month period. As a result the applicant should be informed in written on the acceptance of his/her comments or reasoned refusal. The results of the consideration of public proposals should be made public during 14 days period by publishing them in local mass media and posting them on the web-site of the respective  bodies of the local self-government. Approval of the urban planning documents without consideration of the public proposals is banned. 


Master plan is subject to expertise after the public hearings on its draft.  Amendments to the master plan are also subject to the expertise. Such expertise is performed by the organizations of all forms of property which employ certified experts in their staff and develop city planning documentation. Such organization should be different from the developer of the master plan. Duration of expertise – no more than 45 days. The expertise results are formulated in the written report on the compliance with building norms, decisions of local bodies or presence of mistakes which should be corrected or non-compliance of the plan draft with legislation, building norms, standards etc. requiring upgrading. Draft master plan could be approved by the local council when mistakes or issues of non-compliance are absent. The Decision of the Cabinet of Ministers of Ukraine On the Rules of Procedure for the Expertise of Urban Planning Documentation
 are silent on public participation provisions or access of the public to the documentation submitted for expertise. 


The Rules of Procedure for the Development of Urban Planning Documents approved by the Order of the Ministry for Regional Development, Building and Housing of Ukraine
 specified the obligations of the developed of urban planning documents which include the participation in the consideration of public proposals during public discussions, revision of the draft urban planning document when needed following the results of the public hearings. 

(d) Licensing /permitting procedures for mining


The rules for permitting for the use of mineral resources are approved by the Decision of the Cabinet of Ministers of Ukraine on 30.05.2011 N615. The permit should be issued to the winners of auction or without the auction in the prescribed cases by the State Geological and Mineral Resources Service. No rules for public participation or informing of public about the process of decision-making are foreseen. For the prolongation of permit duration the holder of permit should submit the same documents which have to be submitted during first application for permit (except agreements with local bodies of self-government). Suspension, annulment of permit, amendments to the permit is also regulated by the Decision of the government. Orders of the State Geological and Mineral Resources Service concerning permits for mining should be posted on their web-site during 5 days. Texts of permits are available online (with some exceptions)
. Orders concerning suspension, annulment, refusal to issue or prolong the permit could be challenged in accordance with the law. 

The Law On Permitting System for Commercial Activities
 regulates the powers of permitting bodies, outlines the norms of permitting process (payments, duration of procedure, grounds for refusal, suspension, annulment of permit, challenging of permit etc.) The Law outlines the basic principles in the sphere of permitting of economic activities which include the protection of interests of society, local communities, life of citizens, environmental protection and state security, openness of the permitting procedure, etc. The Law prescribed the operation of the Registry of permits with open access to it.  No provisions on public participation were mentioned by this Law. 

(e)Other decision-making procedures (i.e. for (i) hunting, (ii) releases of genetically-modified organisms, (iii) registration of pesticides and (iv) import/export of chemicals and hazardous wastes).

i) Hunting license


The Law On Hunting Industry and Hunting
 regulates the permitting for hunting of animals of the state hunting fund (art.17). The law foresee two types of permits for hunting: hunting license or shooting card (depends on the type of animal or bird).  The licenses and shooting cards are issued by the users of the hunting areas which receive them from the central public authority in the sphere of hunting and forestry.

The Regulation on Hunting, Handling with Arms and Licensing of Hunting of Game Animals was adopted by the Order of the Ministry of Agrarian Policy and Production of Ukraine.
 The licenses are issued by the central body of the forestry and hunting on the basis of limits issued by the environmental ministry. The licenses are issued to the local bodies of forestry and hunting for the hunting season. Such bodies register those licenses (stamp, signature of the head of the body and date on each blank license) and give them to the users of hunting areas (for example, forestry agency, local hunting department). Such users perform registration of licenses and issue licenses to hunters by filling in the blank licenses with information on the holder of the license, type of animal to be hunted, means of hunting, duration and location of hunting. The license is issued for one day, for hunting tour (for foreigners) and until the catch happens (for resettlement purposes). No public participation provisions or access to information provisions are included in the Regulation.
ii) Permit for state testing of GMOs in the open system 


 The procedure is foreseen by the Decision of the Cabinet of Ministers of Ukraine On Approval of the Procedure of Issue of Permit for State Testing of GMOs in the Open System.
 The Permit shall be issued for testing of GMOs is open system by private persons or legal persons. Such applicants can suggest in written to classify some information as confidential. Information on potential impact of GMOs on health and environment could not be classified as confidential. Permitting authority can create working group consisting from representatives from central state authorities and scientific bodies to check the information on safety of GMOs presented by applicant.  Information on issue, rejection or cancellation of permit should be made public on the web-site of permitting authority. Such authority issues the permit on prescribed form with stamp and signature or gives reasoned denial of permit in written. No reference to broad public participation in the procedure of permitting is made. 

The permit for the release of GMOs into open system is foreseen by the Law On the State System of Biosafety during Creation, Testing, Transporting and Use of GMOs,
 but the permitting procedure have not been developed and approved. 

iii) State registering of pesticides


The Rules of State Testing, State Registering and Re-registering, Issuing of the Lists of Pesticides and Agrochemicals Allowed for the Use in Ukraine were adopted by the Decision of the Cabinet of Ministers of Ukraine.
 These rules foresee the obligation of the Ministry of Environment and Natural Resources of Ukraine to conduct registering of pesticides and agrochemicals. The process of registering consists of conduct of state ecological and state sanitary-epidemiological expertise. Applicants for the registration shall supply all the documentation (such as application for registration, documentation for acting substance and preparative form, report on state testing and other documents etc). The state registration of pesticides is valid up to 10 years. During this period it is banned to use information from the documentation submitted for registration concerning safe use of such pesticides and agrochemicals without consent of the applicant for the registration.  Such information is subject to state protection from disclosure and unfair commercial use. No public participation provisions are foreseen in the registration process. The public could use the procedure of the state ecological expertise of the documentation which consists of some public participation provisions (e.g. conduct of public hearings, submission of written comments and recommendations, conclusions of state ecological expertise should be issued with due regard to the public opinion – art.11 of the Law On State Ecological Expertise). 

iv) import/export hazardous wastes


 In accordance with the Basel Convention provisions the Ministry of Environment and Natural Resources of Ukraine can consent to export/import of hazardous wastes.  The Decision of the Cabinet of Ministers of Ukraine On Control of the Transboundary Movement of Hazardous Wastes and their Disposal and Yellow and Green lists of Wastes
 is silent on public participation and openness provisions concerning the decision-making on consenting to such operations with hazardous wastes. The Ministry of Environment and Natural Resources of Ukraine provides consent for import, export or transit of hazardous wastes or refuses the provision of written consent.  

4. The structure of the judiciary in your country (types of judicial bodies, jurisdiction in judicial review of authorities’ decisions, acts or omissions in environmental matter). Are there judges specializing in environmental cases? Do the courts have technicians of their own? Do judges have education and training in environmental law and the Aarhus Convention? Please indicate if you know what training methodologies and tools are used?

The structure of the judiciary did not change.

Any decisions, acts or omissions of the public authorities could be challenged to the administrative court. (art.2 of the Code of Administrative Legal Proceedings
) Specialization of judges in environmental cases is not foreseen in Ukrainian legislation. The High Administrative Court of Ukraine initiated specialization of its judges belonging to one out of three judicial chambers. Judges from chamber one have specialization in cases concerning environmental protection, among other seven categories of cases.


The courts have technicians assisting them in operation of their electronic systems, equipment etc, but the courts do not have technicians assisting them in the analysis of complex cases requiring special knowledge (e.g. biological, medical, environmental).

Judges do not have systematic trainings on the Aarhus Convention.  While the curriculum of the National School of Judges foresees the consideration of such topics: disputes arising from urban development activities, disputes arising from the environmental protection, disputes concerning the exercise of the right to information for newly appointed and acting judges of administrative courts.


Some judges occasionally have been participating in the trainings or seminars conducted by the civil society or international organizations on Aarhus Convention. For instance, the judge from the Supreme Administrative Court of Ukraine participated in the regional seminar on access to justice in environmental matters organized by OSCE and UNECE in Georgia (Tbilisi) in 2015. 


NGO “Environment-People-Law” in partnership with USAID and National School of Judges organized training-for-trainers (ToT) event for judges from courts of different jurisdictions and levels based on the training materials developed by eNGO entitled: Human Rights and Environmental Protection with the main focus on implementation of access to justice provisions of the Aarhus Convention.
 This event was followed by the training for 25-30 judges from administrative courts based on the developed and tested training materials of the course: Human Rights and Environmental Protection with involvement of judges participating in the ToT event as trainers.  
5. Does the public (individuals and eNGOs) have a right to challenge in court the decisions on specific activities relating to the environment, in relation to article 6, paragraphs 1 (a) and (b), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention? 


The majority of the decisions on specific activities taken by the state or local authorities are regarded as decisions of the public authorities and thus could be challenged in the administrative courts. Administrative courts can hear the cases concerning the decisions of the authorities (taken by state authorities, local self-government authorities, their officials, other entities during the execution of their authoritative administrative functions on the basis of legislation, including execution of delegated powers).  Such decisions should be the result of administrative authoritative activities of the authority.  Such decisions could be made either in the form of normative legal acts and individual legal acts having their effect on certain persons or referring to certain situation.  The Code of Administrative Legal Proceedings defines the term plaintiff as the person for the protection of rights, freedoms and interests of which the claim to administrative court was made. The right to judicial protection is vested to every person who believes that by the decision, act or omission of public authority his rights, freedoms and interests were violated. 

Article 2 of the Code of Administrative Legal Proceedings specifies that physical persons can apply to court to protect their rights, freedoms and interests, while legal persons can apply to court to protect their rights and interests.

The majority of the decisions on specific activities relating to the environment are following the prescribed form, sealed and stamped and could be regarded as decisions of the public authority within the meaning of the respective norms of the Code of Administrative Legal Proceedings. 

6. Does the public (individuals and eNGOs) have a right to challenge in court acts/omissions by public authorities “which contravene provisions of its national law relating to the environment” (article 9, paragraph 3, of the Aarhus Convention)? 


The Code of Administrative Legal Proceedings of Ukraine specifies that the right to apply to administrative court belongs to the person whose rights, freedoms or interests were violated by the decision, act or omission of the public authority.   It means that the plaintiff (person or NGO) have to prove that his right, freedom or interest were violated by the challenged decision. The judges are very rigorous when inspecting the claim and deciding the environmental case concerning the standing of the applicant in such case where standing is not as indisputable. The majority of claims to administrative courts against the decisions of public authorities specify which rights or interests of applicant were violated. Othervise, the judges refuse the claim citing the provisions of the Code of Administrative Legal Proceedings. 

The case law confirms that courts require the evidence of violation of the rights or interests of the plaintiff by the challenged decision of the defendant violating national law relating to the environment. 
 

II.
Who can be reviewed 

7. Decisions of which public authority under article 9, paras. 2 and 3, of the Convention are subject to judicial and administrative review? Are all decisions of these authorities subject to judicial review? If not, which decisions or public authorities are not subject to such checks and on what grounds?


In accordance with article 55 of the Constitution of Ukraine
 and decisions of the Constitutional Court of Ukraine (e.g. Decision of the Constitutional Court of Ukraine from 25.11.1997
) every person has the right to challenge in court decisions, actions or omissions of any public authority, body of local self-government, officials or public officers. 

Decisions of all public authorities are subject to judicial review. The legislation does not limit possible defendants in such cases as long as they correspond with the meaning of public authority (defined in p.7 art. 3 of the Code of Administrative Legal Proceedings). All the public authorities could be called to court as defendants, starting from the President, the Supreme Council and the Cabinet of Ministers of Ukraine, ending with local bodies of self-government, other persons executing authoritative administrative functions. The Code of Administrative Legal Proceedings states that decisions (normative legal acts and individual legal acts) could be appealed to court excluding laws from the scope of review. Laws passed by the Parliament of Ukraine could be reviewed by the Constitutional Court of Ukraine. (only) 


 The Law on Citizens Appeals
 states that decisions or actions of the public authority, body of local self-government, company, institution or organizations, public associations, mass media, officials are subject to the administrative review. (art.3) 

III.
What decisions, acts or omissions can be reviewed

8. What public authorities’ decisions/acts/omissions are subject to judicial and administrative review in the areas of decision-making as indicated below that can be initiated by the members of the public meeting the criteria laid down in the national law? Are there differences of criteria for eNGOs and individuals? Is there time-limit for decisions/acts/omissions to be reviewed? Please elaborate in light of article 9, paras. 2 and 3, of the Aarhus Convention.

(a) Construction requiring Environmental Impact Assessment or OVOS/Expertisa 


OVOS documentation is not a decision in light of the provisions of the Code of Administrative Legal Proceedings and thus excluded from judicial review in administrative courts. The authors of the OVOS documentation could not be regarded as public authorities and thus could not be the defendant in the administrative court. 

At present, construction projects are subject to expertise by the private (or state) expert organizations resulting in the form of report. Such report could not be challenged in the administrative court as it could not be regarded as decision, and expert organization could not be regarded as public authority. 

Administrative review is possible for the decisions, while reports of expertise or OVOS documentation could not be regarded as decisions. 
(b) Permit(s) allowing releases into the environment 


Article 10 of the Law on Permitting System for Commercial Activities foresees the provisions on responsibility of officials for permitting activities. It states that actions or omissions of officials of permitting bodies or administrators could be challenged to court. It means that decisions of the decision-making bodies (or their officials) could be challenged to administrative court.  

Permits allowing releases to the environment (described above) meet the criteria for decisions of public authorities and could be challenged in the administrative court. Physical person or eNGO could be the plaintiff if his/her/its rights, freedoms or interests were violated by the permit. Judicial review in the administrative court could be initiated during 6 months period from the day the person learned or should have learnt about the violation of his/her rights, freedoms or interests. (art.99 of the Code of Administrative Legal Proceedings) 


The plaintiff whose right to participate in the permitting was not foreseen by the respective legal rules on permitting should prove the fact of violation of his/her freedoms or interests by the challenged decision in court to be able to have standing.  


Administrative review of such permits is possible if such decisions: 1. Violated rights or legal interests or freedoms of person (group of persons); 2. Created obstacles for realization of rights and legal interests or freedoms by the person; 3. Illegally imposed any duties on person or illegally brought the person to the  responsibility. (art.4 of the Law on Citizens Appeals) The administrative appeal could be filed during 1 year period since the moment of adoption of such decision, but not later than 1 month since the person became acquainted with the decision.  (art. 17 of the Law on Citizens Appeals)

(c) (City) Planning procedures


 In accordance with the Law on Regulation of the Urban Development, master plan, territory zoning plans are approved by the decisions of the local council (village, town, city council). (art. 17-18 of the Law on Regulation of Urban Development) Detailed plan of the territory within the boundaries of the settlement should be adopted by the executive body of village, town, city council. If the territory zoning plan is absent, detailed plan should be approved by the decision of local council. The detailed plan of the territory outside of the boundaries of the settlement should be adopted by the regional state administration. (art.19 of the Law on Regulation of Urban Development)


 Such decisions could be challenged to the administrative courts by eNGOs or individuals claiming violation of their rights, freedoms or interests. Judicial review in the administrative court could be initiated during 6 months period from the day the person learned or should have learnt about the violation of his/her rights, freedoms or interests. (art.99 of the Code of Administrative Legal Proceedings) 


 Administrative review of the decisions of the local councils is not possible due to the absence of higher body to consider such compliant. The decisions of the executive bodies of the local councils could be reviewed by the local councils and canceled. 


Administrative review of such decisions is possible if such decisions: 1. Violated rights or legal interests or freedoms of person (group of persons); 2. Created obstacles for realization of rights and legal interests or freedoms by the person; 3. Illegally imposed any duties on person or illegally brought the person to the responsibility. (art.4 of the Law on Citizens Appeals) The administrative appeal could be filed during 1 year period since the moment of adoption of such decision, but not later than 1 month since the person became acquainted with the decision.  (art. 17 of the Law on Citizens Appeals)


Case law confirms the standing of eNGOs and citizens to initiate judicial review of city planning decisions.
 
(d) Licensing /permitting procedures for mining


The permits for the use of mineral resources are considered to be the decisions of the public authority and could be challenged in the administrative court. Such decisions could be challenged to the administrative courts by eNGOs or individuals claiming violation of their rights, freedoms or interests. Judicial review in the administrative court could be initiated during 6 months period from the day the person learned or should have learnt about the violation of his/her rights, freedoms or interests. (art.99 of the Code of Administrative Legal Proceedings) 

(e) Other decision-making procedures 

(i) hunting

Hunting licenses and shooting cards could be subject to judicial review by administrative courts as such documents could be regarded as decisions of the public authority.  The defendants (bodies which issued licenses or shooting cards) could be considered as public authorities regardless they are not state bodies or bodies of local self-government, but they perform permitting functions on the basis of delegated powers.  The standing and time-limit requirements are the same as described in para (b) above. 


The administrative review of such decisions is possible to the higher body or official (if available) Administrative review of such decisions is possible if such decisions: 1. Violated rights or legal interests or freedoms of person (group of persons); 2. Created obstacles for realization of rights and legal interests or freedoms by the person; 3. Illegally imposed any duties on person or illegally brought the person to the responsibility. (art.4 of the Law on Citizens Appeals) The administrative appeal could be filed during 1 year period since the moment of adoption of such decision, but not later than 1 month since the person became acquainted with the decision.  (art. 17 of the Law on Citizens Appeals)

(ii) releases of genetically-modified organisms


 The decisions on state testing and release of GMOs into the open system are issued by the public authority and can be challenged in the administrative courts. See above para (b) for details on judicial and administrative review. 

 (iii) registration of pesticides 


State registration of pesticides by the Ministry of Environment and Natural Resources of Ukraine could be challenged in the administrative court. 


See above para (b) for details on judicial and administrative review. 

Case law confirms that eNGOs can challenge in administrative court the omission of the Ministry of Environment and Natural Resources of Ukraine to cancel registration of pesticides stating violation of their interests.

(iv) import/export of hazardous wastes


The decision of the Ministry of Environment and Natural Resources of Ukraine consenting to import/export/transit of hazardous wastes could be subject to the judicial review in administrative court.


See above para (b) for details on judicial and administrative review. 

(f) Other decisions/act/omissions not covered by above in light of article 9, para. 3, of the Aarhus Convention.

9. Is an administrative appeal required for the decisions/acts/omissions indicated in question 8 prior to judicial review? What is the relationship between administrative appeal and judicial review?


 The abovementioned decision of the Constitutional Court of Ukraine stated that: filing of the appeal to the body, official of higher level does not impede the challenging of such decisions, actions or omissions to court.
 It means that administrative appeal is not obligatory before application for judicial review. 


 The rules of administrative appeal (complaining) are foreseen in the Law On Citizens Appeals
. It states that complaint against the decisions or actions of the public authority, body of local self-government, company, institution or organizations, public associations, mass media, officials is directed to the higher body or official. In case the person is not satisfied with the results of the consideration of complaint or in case of absence of such body, he/she can go to court.(art.16) In case the person is not consenting to the decision of the higher authority considering the complaint, he/she can challenge it in court. (art.17) In practice the administrative appeal is lacking effectiveness but used more frequently by the public as it is free-of-charge. While judicial review is more complex, long-lasting and requires substantial financial resources and legal advise. 
10. Which system of jurisdiction is competent to verify these decisions/acts/omissions indicated in question 8? Please indicate if different for individuals or NGOs.


Administrative courts have jurisdiction to verify the decisions/acts/omissions by the public authorities regardless the plaintiff (individual or eNGO). 

11. Which kind of legal recourse is open against these decisions indicated in question 8? What are the relevant legal proceedings in this matter? 


 Administrative legal proceedings in court are initiated on the basis of administrative suit (claim). 


The consideration of separate categories of cases by the administrative court should follow, in addition, some specific rules and procedures, defined in sub-chapter 6 chapter III of the Code of Administrative Legal Proceedings. Such categories of cases include cases concerning review of the normative-legal acts, review of the disputes concerning election process and process of referendum, cases concerning administrative responsibility etc.  The summary procedure is foreseen for disputes concerning review of omission of public authority or holder of information to consider the appeal or informational request, among with other types of disputes. (art. 183-2 of the Code of Administrative Legal Proceedings) 

IV.
The grounds for review and its intensity

12. Which control does the judge exercise on public authorities’ decisions that are being challenged? Does the judge monitor substantive and procedural legality (e.g. the formal requirements of law, legal proceedings and/or reasons for these decisions)? 


 The decisions of the public authorities are reviewed by the administrative court on the basis of criteria defined in para 3 article 2 of the Code of Administrative Legal Proceedings. The courts shall review whether decisions, acts or omissions were taken: 1) on the basis, within the powers and following the form foreseen by Constitution or laws of Ukraine; 2) with the exercise of powers for the purpose for which these powers were provided; 3) reasonably, that is taking into account all circumstances important for decision making (making of action); 4) without prejudice (impartially); 5) honestly; 6) discreetly; 7) with observance of the principle of equality before the law, in prevention of  all forms of discrimination; 8) proportionally, in particular with observance of necessary balance between any adverse effects for the rights, freedoms and interests of the person and the goals on which achievement of this decision (action) is directed; 9) taking into account the right of the person to participate in the decision-making process; 10) timely, that is during reasonable time.


The case law of administrative courts confirms the importance of the criteria established by article 2 (para 3) for the review of the decisions, acts or omissions of public authorities.

13. What is the basic philosophy of the courts’ control of administrative decisions? Do the courts rely in the evidence that is produced by the other parties to the proceedings, or do they have a responsibility of their own to investigate the case in line with the so called inquisitorial principle?


The parties to the dispute in administrative proceeding have equal procedural rights and obligations, while their procedural status is not exactly equal. Namely the defendant (public authority) who traverse the suit (claim) shall bear the burden of proof concerning the legality of its decision (act, omission). (para 2 art.71  of the Code of Administrative Legal Proceedings)


 The role of the administrative court is active, namely the court can offer parties to supplement or explain certain circumstances, to submit evidence (art.114) or the court can call for evidence on courts own motion, the court can assist the party in submitting evidence by initialling the call for certain evidence. (art.11)


 The court can сommission a forensic expert assessment to clarify the circumstances relevant to the case and requiring special knowledge in the sphere of science, art, technical field etc. (para 1 art.81 of the Code of Administrative Legal Proceedings)


 The court can issue court order to another administrative court to conduct certain procedural actions in cases of necessity to collect evidence outside of the territorial jurisdiction of such court. (art.115)


 The court can rule to consolidate or severance the claims (art.116), can rule on its own motion to issue injunction relief if the threat of harming of the rights, freedoms and interests of the claimant before the court ruling is evident, or when the protection of such rights, freedoms or interests will become impossible without such actions, or if significant efforts and expenses will be need to for their reparation, and also when the illegality of the decision/art/omission is evident. (art.117) 


The administrative court, in accordance with the principle of discretion, can rule outside of the claims of the lawsuit only in case it is necessary for the full protection of rights, freedoms and interests of parties or third parties that requested to be protected by court. (art.11)


In cases of review of normative legal acts the court can declare illegal other provisions or other acts which were not mentioned by the plaintiff along with the provisions or acts challenged by the plaintiff on the basis of their illegality or non-compliance with the provisions of higher legal acts. (art.171)   


 Thus, administrative courts can act more proactively when considering administrative cases and facilitate the plaintiff (other then public authority) in bringing evidence and proving his claim. In practice the administrative courts are randomly playing an active role during litigation and the burden of proof is borne by the plaintiff (legal or physical person).

14. For which kind of public authorities’ decisions does the judge have limited control (e.g. only towards facts, procedural rules, errors in the applied laws or irrelevant matters taken into considerations, other)? In contrast, for which kind of public authorities’ decisions does s/he exercise thorough control? 


The procedural legislation is silent on this issue.

15. While exercising judge’s power of judicial review how does the judge keep himself informed (appointment of experts, specialised and contradictory investigation, resort to universities, international sources consultation, etc.)? 


The court can сommission a forensic expert assessment to clarify the circumstances relevant to the case and requiring special knowledge in the sphere of science, art, technical field etc. (para 1 art.81 of the Code of Administrative Legal Proceedings) Such assessment shall be prepared in written, but court can offer the expert to provide oral explanation of his assessment. The conclusions of the expert are not binding for court, but the disagreement of the court should be grounded in court ruling or decision (art.82)


Forensic expert assessment could be collective (not less than two experts in one field) or complex (not less than 2 experts of different fields or directions). Court can also commission additional or second forensic assessments in cases of unclarity or controversial conclusions. (art.85)

16. Do the courts have different approaches on e-NGOs’ lawsuits and lawsuits of individuals?


No. Procedural legislation does not distinguish between individual plaintiff or eNGOs plaintiffs.  

V. What are the outcomes of judicial review   

17. Do the courts have only cassation or also reformatory rights in cases under article 9 of the Convention? (Generally speaking, what is the outcome of a successful challenge of an administrative decision?)


 The court when making its ruling can order:  declaration illegal of the decision of the public authority in full or partially, cancellation or declaration void of the decision or its parts, restitution of the decision in full or partially with mentioning of the means of such restitution. The court can also oblige the defendant to take certain actions or refrain from actions. The court can take other ruling which will be able to guarantee the observance and protection of rights, freedoms, interests of people and citizens, other subjects in the public-legal relations from violations dome by the public authorities.  (art.162 of the Code of Administrative Legal Proceedings)


 The case law indicates the reluctance of the administrative courts to oblige the defendants to take certain actions relying on the discretionary powers of the public authorities. Courts can oblige the defendant to take specific decision or take specific action only in case the law defines the powers of this public authority in imperative form. When public authority is vested with discretionary powers the court can only point out on established violations taken during adoption of challenged decision and indicate the legal norm that should be applied by the defendant during decision-making, taking due account of the circumstances established by the court.
 Courts claim that they do not have powers to interfere with the activities of public authorities or bodies of local self-government during the execution of their official functions and are not allowed to assume their functions as the courts are not vested with the powers to create legal norms but to review existing norms on their compliance with higher legal norms. Public authorities use their powers at sole discretion without the need to agree their actions with any other authorities. (discretionary powers) Interference with such discretionary powers of public authorities goes beyond the tasks of administrative litigation. 


 The courts are citing the Recommendations No. R (80) 2 OF THE COMMITTEE OF MINISTERS CONCERNING THE EXERCISE OF DISCRETIONARY POWERS BY ADMINISTRATIVE AUTHORITIES which defines the term "discretionary power" as a power which leaves an administrative authority some degree of latitude as regards the decision to be taken, enabling it to choose from among several legally admissible decisions the one which it finds to be the most appropriate. 
 Current legal discussions of such issue underline the fact that very often courts perform inadequate interpretation of their obligations. Courts do not violate the discretionary powers of public authorities by their order to take certain actions (to issue the order, to cancel the decision) as their rulings do not create legal consequences similar to ones created by the decision of the public authority. The obligation to take decisions does not amount to the decision itself. Experts have fears that administrative courts are afraid to take such decisions (obliging public authorities to take actions or decisions) due to the political hazard, threats and pressure.


 eNGOs and citizens can ask the court to declare illegal the whole decision (or other act) or part of it. The court can declare illegal the whole act or part of it as well depending on the claims of the plaintiff. eNGO EPL has the pracitce of sucessfully challenging in court parts of the decisions (orders) of public authorities violating legislation on access to information.
 Other eNGOs challenged in court the Order of the Ministry of Education and Science of Ukraine on reorganziation of Natural Reserve “Roztochya” (its liquidation as legal person) as a whole. The courts declared the order illegal and supported the standing of two eNGOs to challenge such decision which violated their common ecological interests. 
 
18. What are the limits of discretion by public authorities after the court decision?


 Ruling of the courts are obligatory for parties and are in force within the boundaries of Ukraine. Failure to execute court decision constitutes the administrative offence, crime and could be subject to disciplinary responsibility. 

There is no discretion of the public authority during execution of the court decision. If voluntary execution of court decision did not happen, the winning party should request the Executive Service for the enforcement of court decision.

The litigation experience proves that in some cases the public authorities are ignoring court decisions relying on different reasons (lack of finances, lack of clarity of court decision, lack of political will etc) and the eNGOs initiate different public and administrative actions, create publicity to force the authority to enforce the court decision. 

 For instance, the decision of the appeal administrative court obliging the Ministry of Environment and Natural Resources of Ukraine to take the actions in order to cancel the state registration of the pesticide and exclude it from the State Register, taken on 24.09.2013 was executed by the Ministry of Environment and Natural Resources of Ukraine only on 5.12.2013 as a result of numerous meetings, round-tables, protests organized by the plaintiff. 
 
VI. Case-law 

19. Please, if possible, briefly describe relevant case-law.


The data-base of the court decisions in cases concerning environmental issues could be found at: http://caselawepl.org.ua .  


Case EPL v. State Service of Geology and Mineral Resources of Ukraine concerning sensitive (for internal use only) information 


On March 2013 the State Service of Geology and Mineral Resources of Ukraine adopted the Order N140 “On organization of work with sensitive information” which approved the new version of the List of information of the State Service of Geology and Mineral Resources of Ukraine which contains the sensitive information of state property which is subject to labeling “For internal use only”.  The order inlcuded into the List the information on conditions of the shale gas sharing agreement on Yuzivska plot between Ukraine and Shell Corporation.  Such decision violated the Law On Access to Public Information (para 1 art.9) and such information could not be classified as sensitive information.  ENGO Environment-People-Law (EPL) challenged such Order in the administrative court claiming violation of its right to information.  EPL asked the court to declare illegal and cancel para 5.4. of the List of information of the State Service of Geology and Mineral Resources of Ukraine which contains the sensitive information of state property which is subject to labeling “For internal use only” in new version approved by the Order of the State Service of Geology and Mineral Resources of Ukraine N140. The decision of the court of first instance rejected EPL suit stating that the plaintiff failed to prove how para 5.4. violated rights, freedoms or interests of EPL. The merits of the cases lacked evidences that EPL informational request was rejected by the defendant on the basis of para 5.4. of the challenged Order. The court, in addition, mentioned that the right which might be violated in the future, could not be subject to judicial protection.  The appeal court overruled the decision of the court of the first instance and ruled in favor of EPL. The second appeal filed by the defendant resulted in the decision of the High Administartive Court of Ukraine revoking the decision of the appeal court and leaving the decision of the court of first instance in force.
  


 Case EPL v. State Service of Geology and Mineral Resources of Ukraine concerning access to mining permit 


EPL challenged the refusal of the State Geological and Mineral Resources Service to provide the copy of the permit issued to Shell on shale gas mining. EPL was refused in access to the permit of the basis of the restricted access to such information (classified “for internal use”). EPL challenged such refusal in court as the permit is public information and could not be classified and should be made public. The court of first instance ruled in favor of EPL, delcared the actions of the defendant illegal, but refused the claims to provide EPL with the copy of the permit. EPL challenged such decision in appeal court. The appeal court ruled in favor of EPL, cancelled the decision of the lower court and ordered the defendant to provide EPL with the copy of the permit. The High Administrative Court of Ukraine agreed with the position of the appeal court and ordered the permit to be made available to the plaintiff. The permit is available now online as well.


 Case eNGO Donetsk oblast organization “Dzerela” v. Slovjansk regional state administration, Raygorodotsk village council 

eNGO “Dzerela” and person A asked the court to declare illegal the decision of the public hearings on approval of the detailed plan of the terrotiry for allocation of the industrial wastes landfill site, declare illegal the acts and omission to organize public hearings (absence of adequate notification, lack of information, holding of hearings in working time, lack of due account of the public proposals), illegal the decision of the head of Slovjansk regional state administration on approval of detailed plan of the territory for the allocation of the industrial wastes landfill site № 495 dated 09.10. 2013. The court declared the decision of the head of Slovjansk regional state administration on approval of detailed plan of the territory for the allocation of the industrial wastes landfill site illegal on the basis of violation of public participation provisions. The rest of the claims were rejected. The appeal court and higher court supported such position of the court of first instance. 


 Case person 1 v. Donetsk city council concerning cancellation of the decision on selling of the land plot


Person 1 sued the Donetsk city council challenging its decision to sell the land plot to “Ecoenergy Donetsk” for consutrction and exploitation of the energy production company due to the violation of the rights of local public to participate in the decision-making. The court rejected the suit on the basis of the lack of legal norm obliging the defendant to invovle public in the decision-making concerning selling of the lands and due to the absence of the evidence of violation or contestation of the right of the plaintiff by the challenged decision. The appeal court cancelled the decision of the lower court and closed the administrative proceedings. 


 Case Person 1 v.Kremenchyk regional council Poltava oblast on cancellation of the decision 


Person 1 challnged in the court of first instance the decision of the Kremenchuk regional council approving the territory planing scheme of Kremenchuk region dated 27.06.2013 without consuct of state ecological expertise, with violation of article 8 of the Aarhus Convention. The plaintiff stated the violation of his rigths and interests due to the worsening of the ecological situation in Kremenchuk region.  In addition the decision of the defendant on moratorium on approval of the regional planing scheme was in force at a time of the decision-making. The court of the first instance ruled in favor of the plaintiff. But the appeal court took the decision to reject the claims of the plaintiff. The higher court took the decision to cancell previous court decisions and to send the case for second consideration due to the omissions of lower courts in establishing the fact of violation of rights or interests of the plaintiff by the challenged decision. The court of the first instance after second consideration of the case took the decision to reject the claims. The appeal and higher courts supported such position due to the fact that the plaintiff failed to prove the violation of his rights and interests, how the challenged decision impacted the worsening of the ecological situation in the region and created hazard for life and health of the plaintiff. 
   


 EPK v. Ministry of Environment and Natural Resources of Ukraine conerning state registration of pesticide


eNGO “Ecopravo-Kiev” and Charitable Foundation Kiev Ecological Cultural Center challenged in court the illegal omission of the Minsitry to refuse the cancelling the state registration of pesticide cinc phosphide and its exclusion from the State Registry of Persticides and Agrochemicals allowed for use in Ukraine. The plaintiffs asked the court to remedy their violated rights and interests and to ask the defendant to cancel state registration of the pesticide  cinc phosphide, to exclude it from the State Registry. Plaintiffs applied to court to protect their environmental interests envisaged in their bylaws. The court of the first instance ruled in favor of the plaintiffs. It obliged the defendant to take actions to organiza the canceling the state registration of pesticide cinc phosphide and exclusion of this pesticide from the State Registry. The claims of the plaintiff on declaration of the omission of the defendant refusing the plaintiffs to cancel the state registration of the pesticide and delisting it from the State Registry were rejected by court.  The appeal court supported the decision of the lower court. 
 The High Administrative Court supported the rulings of the lower courts.  


 EPL v. State Department of Environmental Protection of Lviv Region concerning classification of ecological information “for internal use”


In 2009 EPL went to court challenging parts of the Orders of the State Department of the Environmental Protection of Lviv Region classifying the consclusions of state ecological expertisa the title: “for internal use”. The court of the first instance declared the actions of the defendant on classification of the conclusions of state ecological expertise “for internal use” illegal and declare viod the parts of the Order of the defendant (para 14 of annex 1 The list of confidential information which could be classified “for internal use” within the State Department of Environmental Protection of Lviv region), obliged the defendant to refrain from actions on classification of the conclusions of state ecological expertise “for internal use”. The appeal court left the ruling of the court of first instance in force. 


 Ecopravo-Kiev, Kiev Ecological Cultural Center v. Ministry of Education and Science of Ukraine concerning liquidation of Natural Reserve “Roztochya”


On 1 November 2010 the Ministry adopted the Order N1032 On reorganization of Natural Reserve “Roztochya” under the National Forestry University of Ukraine. Para 1 of the Order  stated: to suspend the legal person Natural Reserve “Roztochya” by its reorganization into structural department of the university.  eNGOs applied to court challenging this Order as a whole. The court agreed on standing of eNGOs to apply to court. The Ministry of Environmental Protection as the participant in the dispute also supported the position of the plaintiffs. The plaintiffs cited the legislation on protected areas declaring the Natural Reserves as legal persons. In addition the legislation fixed the ineffectiveness of the operation of protected areas without creation of their administrations in the form of legal persons. eNGOs also stressed the importance of the reserve for the transboundary cooperation and its participation in establishmed of the transboundary biosphere reserve under UNESCO Programme Man and Biosphere. The court of the first instance ruled in favor of the plaintiffs and declared illegal the challenged order. The courts of the second and third instance left the decision of the court of first instance without changes.
 
� The document was not formally edited.


� Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA and SEE)


� See more on standing in relevant countries in the Study on standing for individuals, groups and non-governmental organizations before courts in environmental cases in Armenia, Azerbaijan, Belarus, Kazakhstan, Republic of Moldova and Tajikistan (2014) and the Study on access to justice in environmental matters in South-Eastern Europe (2014). Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA and SEE)


� OVOS is Russian acronym in whose terms, in direct translation, can be rendered as “assessment of the impact upon the environment”. It stands for an environmental impact assessment system that is common in the countries of Eastern Europe, the Caucasus and Central Asia. See more on OVOS/expertiza system in The General guidance on enhancing consistency between the Convention and environmental impact assessment within State ecological expertise in countries of Eastern Europe, the Caucasus and Central Asia, ECE/MP.EIA/2014/2 - �HYPERLINK "https://www.unece.org/fileadmin/DAM/env/documents/2014/EIA/MOP/ECE.MP.EIA.2014.2_e.pdf"��https://www.unece.org/fileadmin/DAM/env/documents/2014/EIA/MOP/ECE.MP.EIA.2014.2_e.pdf�





� See also other analytical studies Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings SEE)


� Code of the Civil Procedure of the Republic of Albania, Art.35.


� See also other analytical studies Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA)


�Article 11. Preservation of the Environment and Sustainable Development; “1. The public power shall promote the preservation and regeneration of the environment and the reasonable utilization of natural resources governed by the principle of sustainable development and taking into account the responsibility towards future generations. 2. Everyone shall take care of the preservation of the environment.”


� The draft of the Constitution is available


� HYPERLINK "http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2015)034-e" �http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2015)034-e�


� Available at 


� HYPERLINK "http://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/EECCA_study_AJ/EECCA_study_EN_Final.pdf" �http://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/EECCA_study_AJ/EECCA_study_EN_Final.pdf�


� The Armenian text is available at � HYPERLINK "http://www.arlis.am/DocumentView.aspx?DocID=93148" �http://www.arlis.am/DocumentView.aspx?DocID=93148� 


� English text is available at;  


� HYPERLINK "http://www.foi.am/u_files/file/FUNDAMENTALS%20OF%20ADMINISTRATIVE%20ACTION%20AND.pdf" �http://www.foi.am/u_files/file/FUNDAMENTALS%20OF%20ADMINISTRATIVE%20ACTION%20AND.pdf� 


� The definitions and the scope of application of those principles see in the Chapter 2 of the relevant Law, Articles 4-12. 


� The Armenian legislation does not strictly differentiate the permitting from the licensing. They are mostly used in the legislation interchangeable, as synonyms. 


� You may consult the list of legislation here: � HYPERLINK "http://elrc.ysu.am/?page=ekologiaakan_oresdrutyan_cank&language_id=1" �http://elrc.ysu.am/?page=ekologiaakan_oresdrutyan_cank&language_id=1� 


� Available at � HYPERLINK "http://www.arlis.am/DocumentView.aspx?DocID=56736" �http://www.arlis.am/DocumentView.aspx?DocID=56736� 


� Available at http://www.arlis.am/DocumentView.aspx?DocID=75260


� The relevant Decree of the Healthcare Minister is available at � HYPERLINK "http://www.arlis.am/DocumentView.aspx?DocID=18859" �http://www.arlis.am/DocumentView.aspx?DocID=18859�  


� Available at http://www.arlis.am/DocumentView.aspx?docID=95053


� Available at � HYPERLINK "http://www.arlis.am/DocumentView.aspx?DocID=101040" �http://www.arlis.am/DocumentView.aspx?DocID=101040� 


� Available at 


� HYPERLINK "http://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/EECCA_study_AJ/EECCA_study_EN_Final.pdf" �http://www.unece.org/fileadmin/DAM/env/pp/a.to.j/AnalyticalStudies/EECCA_study_AJ/EECCA_study_EN_Final.pdf� 


� The Armenian text is available at � HYPERLINK "http://moj.am/legal/view/article/713" �http://moj.am/legal/view/article/713� 


� Overview of the cases at http://www.unece.org/env/pp/tfaj/jurisprudenceplatform.html


� See also other analytical studies Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA)


� Normative legal acts of the Republic of Belarus mentioned in this questionnaire are available on the national legal portal http://www.pravo.by/. The year indicated in parentheses referring to the act is the year of adoption (primary publication) of the act. The Author answered the questions based on the text of the existing legislation on the date of receiving the questionnaire – 15 December 2015.


� On July 1, 2016, new Regulation on the procedure for organizing and conducting public discussions of projects of environmentally significant decisions, the environmental impact assessment report, taking into account the environmentally significant decisions came into force.


� In according with new Regulation – 25 days


�In accordance with the amendments to the Law "On Environmental Protection" (Article 15-2) (came into force 1 July 2016) citizens and legal persons have the right to participate in environmental decision-making of public discussion of the project:


concepts, programs, plans, schemes, implementation of which has an impact on the environment and (or) related to the use of natural resources, as well as changes and additions to them, not wearing a technical nature;normative legal acts of the Republic of Belarus (in terms of provisions aimed at regulating the relations connected with the implementation of economic and other activities related to environmentally hazardous according to the criteria defined by the President of the Republic of Belarus or authorized state body); permits for the removal of flora objects in settlements, permission to transplant flora objects in settlements in cases stipulated by legislation of the Republic of Belarus of the plant world.


On the basis of this provision of the law adopted the Regulations on the procedure for organizing and conducting public discussions of projects of environmentally significant decisions, the environmental impact assessment report, taking into account the decisions, which is valid from July 1, 2016.





� See also other analytical studies Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA)


� Adopted by the Order of Minister of Environment of 28 June 2007, No. 204-p.


� Adopted by the Order of Minister of Environment of 7 May 2007, No. 135-p.


� Adopted by the Order of Minister of Environment of 25 July 2007, No. 238-p.


� However, this provision was excluded from article 51 of the Environmental Code by the Law of 25 April 2016 No. 505-V. Now public participation is not required for any decision-making processes on issuance of environmental permits for emissions.


� In April 2016 articles 51 and 57 of the Environmental Code were amended to close this legislative gap and now the legislation provides explicitly that conclusions of state ecological expertise are an appealable decision by individuals and legal entities. It is premature to make an assessment on how the new provisions will be applied by courts and whether the absence of effective legal remedies have been remedied.


� After the amendment to article 51 of the Environmental Code enacted by the Law of 25 April 2016 No. 5005-V access to justice with regard to permits allowing releases into the environment is not provided by the legislation of Kazakhstan.


�  The 2016 amendments to articles 91 and 97 of the Environmental Code enacted by the laws of 8 April 2016 No. 491-V and of 25 April 2016 No. 505-V can remedy this situation by providing explicitly the rights for individuals and legal entities to challenge conclusions of the state ecological expertise. However, it is premature to make any conclusions on the practical application of the amendments due the absence of relevant court practice.


� See also other analytical studies Available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings SEE)


� See other analytical studies available from � HYPERLINK "http://www.unece.org/env/pp/tfaj/analytical_studies.html" �http://www.unece.org/env/pp/tfaj/analytical_studies.html� (under headings EECCA)


� Dated from 28.06.1996. Available from: � HYPERLINK "http://zakon2.rada.gov.ua/laws/show/254к/96-вр" �http://zakon2.rada.gov.ua/laws/show/254к/96-вр� 


� Dated from 06/07/2005. Available from : � HYPERLINK "http://zakon5.rada.gov.ua/laws/show/2747-15/page" �http://zakon5.rada.gov.ua/laws/show/2747-15/page� 


� http://pravo.org.ua/publichna-administratsiia/administratyvna-reforma/1301-publichna-administratsiia-systema-uriaduvannia-v-ukraini.html


� Dated from 6.09.2012. Available from: � HYPERLINK "http://zakon0.rada.gov.ua/laws/show/5203-17" �http://zakon0.rada.gov.ua/laws/show/5203-17� 


� Dated from 17.03.2011. Available from: � HYPERLINK "http://zakon3.rada.gov.ua/laws/show/3166-17" �http://zakon3.rada.gov.ua/laws/show/3166-17� 


� Dated from 16.12.1993. Available from: � HYPERLINK "http://zakon0.rada.gov.ua/laws/show/3723-12" �http://zakon0.rada.gov.ua/laws/show/3723-12�


� The new Law on State Service was adopted on 10/12/15. Available from: � HYPERLINK "http://zakon4.rada.gov.ua/laws/show/889-19" �http://zakon4.rada.gov.ua/laws/show/889-19�. It lists the following principles: rule of law, lawfulness, profesionality, partiotism, effectiveness, transparency etc. 


� Dated from 16.05.2011. Available from: � HYPERLINK "http://zakon5.rada.gov.ua/laws/show/z0651-11" �http://zakon5.rada.gov.ua/laws/show/z0651-11� 


� Dated from 17.02.2011. Available from: � HYPERLINK "http://zakon5.rada.gov.ua/laws/show/3038-17" �http://zakon5.rada.gov.ua/laws/show/3038-17� 


� Dated from 20.11.2012. Available from:  � HYPERLINK "http://zakon5.rada.gov.ua/laws/show/5496-17" �http://zakon5.rada.gov.ua/laws/show/5496-17� 


� Dated from 28.08.2013 N808. Available from: � HYPERLINK "http://zakon4.rada.gov.ua/laws/show/808-2013-п" �http://zakon4.rada.gov.ua/laws/show/808-2013-п� 
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