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Aarhus Convention case studies

Basic assumptions

1. The cases are organized around the three key provisions of Article 9: case 1 relates to Article 9.1 and deals with access to information addressing a number of provisions of Article 4, case 2 relates to Article 9.2 and deals with public participation addressing a number of provisions of Article 6, and case 3 relates to Article 9.3 and deals with access to justice. Requirements stemming from Article 9.4 and 9.5 are not handled separately but are being addressed in conjunction with the above cases.

2. The cases are hypothetical but constructed mainly upon real cases under the Aarhus Convention Compliance Committee as well as under various courts and tribunals at the national and international level.

3. Important inspiration for some elements of the cases comes from the relevant Implementation Reports which provide valuable source of information about potential problems and issues of concern. 

4. The structure of the cases resembles a typical case under the Aarhus Convention Compliance Committee rather than a typical case under national courts. The cases are not centered around a plaintiff and authority - as most cases under courts and tribunals at the national and international level are. The cases here are centered around certain problems into which a number of persons and a number of authorities may be involved. Thus, the issues raised here in relation to one case, in real life would have probably been subject to a number of separate court proceedings.

5. The cases are constructed with the aim to include the possible large number of typical problems connected with application of legal requirements of the Aarhus Convention, in particular of its Articles 4, 6 and 9, which appear in practice in various countries. The questions to participants of the workshop formulated in each of the cases mirror the issues raised in the respective case.

6. The participants of the workshop working on the cases are asked to answer questions regarding either the arguments of the administrative and other competent authorities (in this case they will act as the court of first instance) or the decisions of the court of the first instance (in this case the participants will act as the court of second instance).

7. In all the respective countries, as the relevant Implementation Reports imply, the Convention may be applied directly. Moreover, in most cases the respective constitutions give the Convention (as it gives to any other international treaty) priority over the national legislation should the latter be not in compliance with the Convention.

8. In all the respective countries, as the relevant Implementation Reports imply, there seem to be a requirement for an administrative appeal to the higher instance before filing a lawsuit. Thus there is an assumption that in all cases first is the administrative appeal. 

Article 9.1

Site Rosa valley is a former military base with the military training field partially located on areas hosting endangered species.
In 1996 part of the site was declared by the government a natural reserve - but the borders were not clearly delimited.

The site is administered by a special body of unspecified character called “Rosa Valley Board” with the members representing National Defence Ministry, Environment Ministry and Privatization Ministry (the Board was created by the order of the Special Committee of the Council of Ministers for the Privatization and made responsible for reclamation the site, administering the reserve and for preparing the site for privatization.

In the immediate neighbourhood of the base there are located living areas (a village and an area of detached houses). 

Reclamation works started in 2002 but were limited mainly to dumping ashes (dust) from the nearby electric power plant.

A number of persons become interested in the site:

· neighbours who observed respiratory problems of the children and changes in the quality of waters in their wells

· an economy professor from a renowned foreign University who received a research grant to identify and describe post-military sites reclamation

· an ecological NGO from the capital of the country together with the big foreign NGO which received a grant to protect the reserve.

All the interested persons submitted a request for information:

· Neighbours

Neighbours requested the Board for information on the state of the site, in particular on the impact on human health and waters.

The Board refused stating it is not obliged by any law to provide any information to the public.

Neighbours requested then local environment and health authorities. They also refused indicating that although they have some risk assessment studies done by the Privatization Ministry and recently also by the Board but they can not disclose it without the consent of their owners - the Ministry and the Board.

Neighbours moved to the Privatization Ministry and again to the Board.

The Ministry refused the information saying such information relating to former military base relates to national defence and therefore is exempted from disclosure.

The Board refused again saying that the studies were done together with the electric power plant, and this is their private business which does not need to be disclosed.

· The economy professor

The foreign economy professor requested local authorities for the copy of the local land use plan with the boarders of the site and its destination.

This request was refused and local authorities stated the Land Use Planning Law obliges them to make copies available to citizens only and he is not a citizen.

· The NGO

The NGO requested the Special Committee of the Council of Ministers for the Privatization for a copy of the annex to their order creating the Rosa Valley Board in which the precise duties of the Board concerning reclamation and administration of the reserve are regulated.

The request was refused and the Special Committee of the Council of Ministers for the Privatization stated that such annex is neither a law itself nor environmental information and therefore they have no duty to disclose it.

Moreover, the Committee stated that the NGO is registered in the capital and not in the region which the information relates to and therefore has no interest in receiving the information. The same argument applies to the foreign NGO.

The applicants filed an appeal to relevant authorities of the second instance, but those authorities upheld the refusals. 

The applicants filed a lawsuit to the court, but:

· the foreign economy professor filed it after the prescribed deadline - requesting at the same time for reinstating the deadline, indicating that the authorities failed to inform him about the deadline for filing the lawsuit, so he was not aware of the time limits

· one of the neighbours requested for exemption from court fees because of his poor financial situation

In the course of proceedings before the court the authorities upheld their former arguments stressing the argument regarding the national defence. 

Questions: 

1. Please assess:

· separately in the light of your national legislation and 

· separately in the light of the directly applied Aarhus Convention 

the arguments of the authorities:
· the refusals received by the neighbours: 

· from the Rosa Valley Board which stated that it is not obliged by any law to provide any information to the public

· from local environment and health authorities which indicated that although they have some risk assessment studies done by the Privatization Ministry and recently also by the Board but they can not disclose it without the consent of their owners - the Ministry and the Board

· from the Ministry refused which said that the information requested relates to former military base and therefore is exempted from disclosure due to protection of national defence

· again from the Rosa Valley Board which said that the requested risk assessment studies were done together with the electric power plans, and this is their private business which does not need to be disclosed

· the refusals received by the professor from local authorities which stated that the Land Use Planning Law obliges them to make copies available to citizens only and the professor is not a citizen.

· the refusals received by the NGO from the Special Committee of the Council of Ministers for the Privatization which stated that:

· the annex to the Committee’s order describing duties of the Board is neither a law itself nor environmental information and therefore they have no duty to disclose it

· neither the national nor the foreign NGO are registered in the region which the requested information relates to and therefore have no interest in receiving the information. 

2. Please assess:

· separately in the light of your national legislation and 

· separately in the light of the directly applied Aarhus Convention:

how shall the court answer the requests: by the foreigner for reinstating the deadline for filing the lawsuit and by the inhabitant for exception from court fees. 

Article 9.2

In the region X some initial construction works started regarding an oil pipeline. The pipeline will go i.a. through arable lands owed by private farmers and also by stated owned areas.

Several persons got interested in the case and turned to the authority which authorised the project (hereinafter referred as: the authorising authority). They were:

· farmers whose real estates the pipeline will cross

· an NGO active in the region where the pipeline is to be build

· inhabitants of the neighbouring village where the pipeline will be located who are however concerned that in case of an accident their wells will be polluted

· local authorities of the district from the neighbouring country.

The aforementioned persons:

· demanded from the authorising authority detailed clarifications regarding the planned pipeline

· requested the authorising authority to suspend the construction works until the case  is resolved 

in addiction:

· the farmers alleged that - although one of them had seen by chance a notice informing on the proceedings carried out in connection with authorisation of construction of the pipeline - the notice failed to indicate clearly which rights of the members of the public are connected with the proceedings and who is entitled to exercise them. Instead the notice indicated only that the period for “taking part in the proceedings” is one week

· the inhabitants of the neighbouring village alleged that they were not given a possibility to participate in the proceedings regarding the authorisation of the pipeline because they were not notified about the proceedings and had not seen any notices informing on this

· the NGO alleged that the notice they seen close to the place where the pipeline would be located was published only two days before the last day for submitting comments by the public. The NGO also requested the authorising authority to disclose the EIA statement as in the seat of the authorising authority only the developer’s application for the authorisation was available, without no additional documentation.

The authorising authority replied: 

· to the inhabitants of the neighbouring village - that the notice was published directly close to the place where the pipeline is to be build (i.e. in the middle of forest or arable lands), which fulfils the legal requirements regarding publishing such notices and their publishing in a neighbouring country is not required

· to the NGO - that the EIA statement can not be disclosed because its author did not consent to disclosure of the statement (reserved its confidentiality referring to the protection of intellectual property rights - author’s rights)

· to the farmers - that they had one week for submitting comments and if one of them managed to see the notice, it was sufficient for them to be aware on the proceedings

· to the local authorities from the neighbouring country - that there is no legal obligation to notify authorities or the public of other countries on projects undertaken in the country, because the obligations concerning notifications apply to citizens and the national provisions on administrative procedure apply to activities on the territory of the country

The aforementioned interested persons filed a lawsuit to the court:

· alleging that the authorising authority failed to fulfil its duty to allow the public to participate, in particular:

· incorrect notification about the proceedings 

· refusal to disclose the EIA statement 

· failing to assure reasonable time-frames to participate in the proceedings (to short period envisaged for the public to prepare and submit the comments) 

· demanding suspension of construction works until the case is resolved.

The court:

· refused standing of the NGO indicating that an NGO has standing only in case when it represents interests of its members which in this instance is not the case, as the NGO invoked the public interest only

· refused standing of the inhabitants of the neighbouring village indicating that they failed to prove (but only made plausible) that they are threatened with pollution of theit wells

· refused standing of the foreign local authority indicating that disputes between national and foreign authorities shall be resolved by relevant Ministries of Foreign Affairs on the diplomatic way

· accepted the lawsuit by the farmers.

In the proceedings initiated by the lawsuit of the farmers the developer, answering the demand to suspend the construction works indicated that if the court would order suspending, the farmers - if they loose the case - would be obliged to pay damages to the developer for the delay of work.

Questions:

Please assess:

· separately in the light of your national legislation and 

· separately in the light of the directly applied Aarhus Convention:

· the arguments and behaviour of the authorising authority, in particular those regarding:
· notification of the public on the proceedings (was it made in a timely, adequate and effective manner?)

· notification of authorities and the public in a neighbouring country

· time-frames for public participation (period for submitting comments)

· refusal to disclosure the EIA statement

· the decisions of the court regarding refusals of standing
· the legitimacy of the developer’s threat regarding damages for delay.
Article 9.3

The Ministry of the Environment issued a permit for import of waste - chemicals, including DDT which use was banned in this country as well as in the neighboring countries. Part of imported DDT was then used by agriculture farms in their activity, and the remaining part of chemicals was deposited on landfills of waste.

Two environmental NGOs’ and several private persons filed claims to the Ministry requesting it to:

· immediately suspend import of waste (until the case is examined and resolved)

· revoke the permit for import of waste

· remove the waste which has been already deposited on landfills (require operators of the landfills to remove the waste)

· ban using DDT by farms. 

The claimants alleged that import and use of the chemicals is harmful for the environment and that no procedures required by national and international law were carried out before the permit for import had been granted.

In its answer the Ministry stated that:

· the permit was valid (without however giving any details and without indicating any particular procedures or studies carried out prior granting the permit)

· the Ministry is entitled neither to impose any ban on farms, nor to require operators of waste landfills to remove waste - instead such measures may be taken by the environmental inspectorate.

The claimants turned then to the inspectorate requiring it to impose relevant obligations or bans on farms and landfills.

The inspectorate never replied.

After three months the claimants filed to a court a lawsuit against the Ministry and the environmental inspectorate, alleging that:

· the Ministry granted a permit with a breach of national and international environmental law and requiring the court to revoke the permit

· both authorities failed to enforce effectively the requirements of environmental law.

Apart from the aforementioned lawsuit, the claimants filed a separate lawsuit against farms using the illegally imported DDT.

The court:

· in the case against the farms has denied all the claimant’s standing, justifying this decision by the lack of direct interest of claimants (lack of proof of any damage they had suffered)

· in the case against the authorities:

· denied standing of one of the NGOs, because it is registered neither in the capital, where the Ministry and the environmental authority have their seats,   nor in the region where the landfills and farms having DDT are located

· admitted standing of another NGOs which is registered in the capital; this NGOs requests the court to exempt it from court fees, as the NGO is a non-profit organization, possessing no financial resources, but the court refused to do so

· admitted standing of private persons living in the neighborhood of one of the landfills

· refused immediate suspending import of waste 

Finally the court:

· ordered the farms to comply in the future with the provisions banning use of DDT

· stated that the Ministry of the Environment has indeed breached environmental law

· revoked the permit for import 

· ordered to apply the required procedures prior to granting future permits

· stated that the authorities (the Ministry and the environmental inspectorate) have not failed to enforce effectively the requirements of environmental law, as - according to the national law:

· the Ministry is not entitled to impose any obligations or sanctions on operators

· the environmental inspectorate is entitled but not obliged to apply such measures.
Questions:

Please assess the findings of the court:

· separately in the light of your national legislation and 

· separately in the light of the directly applied Aarhus Convention:

· was the denial of standing of one of the NGO justified?

· was the refusal to exempt from court fees justified?

· was the refusal to suspend immediately the import of waste justified?

· was the court’s assessment of omission by the authorities to enforce environmental law correct?
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