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ARTICLE 9.3: THE TEXT
Article 9.3 provides as follows:

“In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, whether they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”

INTRODUCTION
The Aarhus Convention imposes obligations in respect of “access to justice”.  By guaranteeing that participation and access to information rights provided by the Convention can be exercised, the access to justice provisions are closely related to the other two limbs of the Convention.  Article 9(1) of the Convention requires the establishment of a review procedure to address a refusal to disclose “environmental information”.  Article 9(2) provides that members of the public having “a sufficient interest” or who maintain “impairment of a right where the administrative procedural law of a Party requires this as a precondition”, are able to “challenge the substantive or procedural legality of any decision, act or omission, subject to Article 6, and also, “where so provided for under national law” any decision subject to other relevant provisions” of the Convention.  In determining the “standing” of the public concern, the Convention defers to national law, but emphasis is given to “the objective of giving the public concerned wide access to justice”.  Furthermore, bodies that comply with the Convention’s definition of “the public concerned”, which includes “non-governmental organisations promoting environmental protection and meeting any requirement under national law”
, are explicitly deemed to have a “sufficient interest” or “rights capable of being impaired”.  Persons or groups who satisfy these conditions must have access to “a review procedure before a Court of law and/or another independent and impartial body established by law.”  The Court’s involvement is provided as a necessary legal complement to participation, suggesting that, at least in respect of Article 6, formal legal rights are envisaged.  

ARTICLE 9(3): DISCUSSION
One of the main purposes of the Aarhus Convention is to encourage public participation in environmental decision-making and provide access to justice where a Party adhere to the principles of the Convention.  Article 9(3) takes this one step further and recognises the importance of the public enforcement of environmental law in general, by providing for direct action against polluters or regulators.  “(M)embers of the public” are to have access to “administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”  The philosophy behind this seems to be that participation is beneficial through the environmental regulation process (right up to enforcement).  Combined with the access to information provisions, this suggests a continued monitoring type role for the public.  The Implementation Guide states that public enforcement of the law, “besides allowing the public to achieve the results it seeks, has also proven to be a major help to understaffed environmental enforcement agencies in many countries”
.

The enforcement of environmental law in the United Kingdom generally lies in the hands of regulatory authorities who have the power to bring criminal actions and impose administrative sanctions.  However, this system has not been entirely successful, as evidenced by the substantial criticism levied at bodies such as the Environment Agency.
  The premise of Article 9(3) is that direct or indirect citizen enforcement will help Government to expand its limited law enforcement resources to detect deviance and to ensure compliance with the law.  In direct citizen enforcement, citizens are given standing to go to a Court or another review body to enforce the law rather than simply to redress personal harm.  In the United Kingdom, a number of judicial actions provide citizens with a form of legal redress.  Some examples are as follows:

1. Judicial Review allows citizens to be directly involved in judicial procedures against administrative acts or governmental action/non-action;

2. The law of tort protects private interests against public or private bodies; 

3. The use of private criminal prosecutions
;  Friends of the Earth claim that the Environment Agency prosecution in the Sea Empress case, which led to serious oil pollution of Milford Haven in 1996, only took place as the result of their threat to bring a private prosecution.
  

4. Indirect citizen enforcement entails the participation of citizens in the enforcement process through, for example, citizen complaint.  Such non-judicial avenues of enforcement are reasonably well established in the United Kingdom through regulatory authorities’ internal complaints procedures, the Local Government Ombudsman and the Parliamentary Commissioner for Administration.  However, for indirect citizen enforcement to satisfy the procedures of this Convention, it must provide for clear administrative or judicial procedures in which the particular member of the public has official status.  

DISCUSSION

What impact will Article 9(3) have on the enforcement of environmental law in the United Kingdom?   The answer is probably very little.  First, the fact that members of the public have to “meet the criteria, if any, laid down in its national law”, gives considerable discretion to state parties and does not place them under any obligation to improve standing for individuals and NGOs.  Second, although Article 9(3) has been said to provide a “citizen suit”, it is debatable whether Article 9(3) provides a right to initiate private civil enforcement proceedings against an individual company or firm acting in breach of environmental law.  Providing that there is recourse to a judicial or administrative review, a complaint to a prosecutor or a regulatory authority may satisfy the obligation.  Where Article 9(3) states that parties “shall” permit members of the public to initiate such challenges, it is unlikely to mean much in practice.  The practical barriers to access to justice are in any event at least as significant as the legal barriers.  The Convention says nothing about the question of legal aid or the distribution of costs between successful and unsuccessful parties.

Wider access, implying greater judicial intervention, could lead the Courts into areas of policy which are not well suited to judicial intrusion, and of course expansion of standing (locus standi) goes hand-in-hand with the extension of grounds of judicial review.  

The financial burden of litigation has clear implications for those who can influence these decisions.  Industry and developers have the greatest potential to use access to justice provisions, not only because they have the resources to do so, but also they can set off the costs against clear economic benefits from the granting of regulatory permission.  

Public interest groups are probably more likely to take advantage of access to the Courts than individuals.  The fact that NGOs are campaigning, explicitly political groups, makes their role in litigation even more ambiguous than elsewhere in decision-making.  

There is a danger that Courts will cease to be (or appear to be) the adjudicators of a dispute argued and resolved on objective legal grounds, and will become a more obviously political forum leading to the “partial colonisation of the legal by the political process”
.  The diffuse nature of “environmental interests” probably makes this area a special case, since the claiming of the interest by individuals is often all but impossible.  The presence of NGOs is an important counterweight to the presence of industry.  What is still worrying is that interest groups are gaining apparently greater influence than individuals with minimal reflection on this problem.  

A list of United Kingdom source references is attached as Annex 1.

EUROPEAN COMMUNITY LAW
By far the most comprehensive summary of European Community Law is that by Professor Dr Ludwig Krämer in his book EC Environmental Law at pages 159 – 162 (London Sweet & Maxwell 2007).  A copy is attached as Annex 2.

ANNEX 1
Aarhus Convention Taskforce on Access to Justice, first meeting 16-17 February 2006.  Information note to share practice.

United Kingdom

ANNEX 2

Professor Dr Ludwig Krämer : EC Environmental Law pages 159 – 162 (London, Sweet & Maxwell, 6th Edition 2007).  

� Article 2(5)


� S. Stec and S. Casey-Lefkowitz: The Aarhus Convention: An Implementation Guide (New York and Geneva: United Nations/Economic Commission for Europe 2000)





� E.g, House of Commons Select Committee on the Environment, Transport and the Regions: HC Session 1999/2000, 34I-II.





� The use of private prosecutions is expressly reserved by the Prosecution of Offences Act 1985 s.6(1).  Law Commission Report No. 255: Consents to Prosecution, discusses the procedural limitations on private prosecutions.





�See Friends of the Earth press release, 13 May 1977: http://www.foe.co.uk/pubinfo/ infoteam/pressrel/index.html  The Court of Appeal decision on sentence is R. v. Milford Haven Port Authority [2000] Env. L.R. 632.





� Carol Harlow, Public Law and Popular Justice (2002) 65 M.L.R 12.
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