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SWEDEN: 16:13 MB; MÖD 2012:47 and MÖD 2012:48

1. Key issue

Criteria for ENGO standing – The criteria in law for ENGO standing must be
read generously in order to meet with the international obligations on access to
justice in environmental matters

2. Country/Region

Sweden

3. Court/body

Land and Environmental Court of Appeal (Mark- och miljööverdomstolen)

4. Date of judgment
/decision

2012-11-15

5. Internal reference

MÖD 2012:47 and MÖD 2012:48

6. Articles of the
Aarhus Convention

Art. 2, para. 5, and art. 9, paras. 2-4.

7. Key words

Public concerned, ENGO standing, fixed criteria, effective justice

8. Case summary
According to Chapter 16 section 13 of the Environmental Code (16:13 MB), certain ENGOs may appeal
decisions on “permits, approvals or exemptions” pursuant to the Code. According to old case law, those
provisions were read narrowly, restricting the types of decision which could be subject to appeal. In two
cases, the Land and Environmental Court of Appeals distinguished itself from this old case law and
clarified that the application of fixed standing criteria must comply with the Aarhus Convention and EU
law.
In both cases, the Swedish Society for Nature Conservation (SNF) appealed a decision from the County
Administrative Board to accept that certain activities were undertaken without a formal decision. The
first (MÖD 2012:47) concerned the necessity of having an exemption from the species protection
regime, and the second (MÖD 2012:48) a permit according to the legislation on Natura 2000. Both
appeals were dismissed by the Environmental Court.
The Environmental Court of Appeals, however, noted that the Swedish Council of Legislation had
criticised the formulation of 16:13 MB for being too restrictive, especially concerning the possibility to
challenge decisions from the supervisory authorities. Moreover, case law of CJEU emphasises the
necessity of giving the public concerned wide access to justice in environmental matters (C-240/09
Slovak Brown Bear). Even though both County Boards’ decisions can be regarded as such supervisory
decisions that are not covered by 16:13 MB, they are not expressly excluded. The decisions were also
closely connected to “exemptions and permits”, as they related to the legislation on species protection
and Natura 2000. Furthermore, developments within Union law should be taken into account when
deciding the standing issue and the national courts have a responsibility of their own in this regard. Also,
the challenged decisions were without any doubt covered by Article 9.3 of the Aarhus Convention. To
this backdrop, 16:13 MB should be read in order to fulfil the international obligations and thus be
understood as also relating to a decision on whether an exemption and a permit is needed or not. SNF
was therefore granted standing in both cases.

Note: These cases have been confirmed by later decisions from the Land and Environmental Court of
Appeals, see for example MÖD 2014:30 and MÖD decision 2014-03-18 in case No 11609/13.

9. Link to judgement/ http://www.rattsinfosok.dom.se/lagrummet/index.jsp
decision
http://www.unece.org/fileadmin/DAM/env/pp/a.to.j/Jurisprudence_prj/SWED
EN/SE_MOD_2012_47_48/SE_MOD_2012_48.pdf
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