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Case study, Article 9 (3) of the Convention
Protection of the brown bear
The brown bear is a protected species under the national law of a state which had adopted the Aarhus Convention. Hunting of protected species is generally forbidden in this country. Derogation may be granted
a)      in the interest of protecting wild fauna and flora and conserving natural habitats; 

(b)     to prevent serious damage, in particular to crops, livestock, forests, fisheries and water and other types of property;
(c)      in the interests of public health and public safety, or for other imperative reasons of overriding public interest, including those of a social or economic nature and beneficial consequences of primary importance for the environment.

On request of a hunting association the Ministry of the Environment granted derogation for hunting a certain number of brown bears. This decision was challenged by a non - governmental association (NGO) promoting the protection of wild birds. The NGO lodged an action against the decision. The Regional Court dismissed the NGO’s appeal. In reaching its view the Court held that the NGO does not fulfil the following conditions according to the national law:

a)  The association must be registered as a legal person,
b) The protection of the species  must be provided by the statutes, 

c)  The association must have been active for at least three years,

d) The association must have at least 500 members,
Questions: Are the requirements a) – d) in compliance with the Aarhus Convention? 

Furthermore the Court is of the opinion, that NGO’ are not deemed to have an interest in such a case.

Question: Is such a rule consistent with the Convention?

-----------------------------------------------------------------------------------------------------------------

Variation: 

The NGO fulfills the above mentioned conditions and the national law provides legal standing for NGO’s.
The Court rejects the appeal and argues that the national law implementing Article 9 (3) of the Convention does not comprise “decisions” but “acts” only. Anyhow the appeal was not founded. The Court finds that Article 9 (3) of the Convention does not necessarily or expressly include any right to challenge the substantive legality of an act.  Furthermore the Court points out that pursuant to the national jurisprudence the review of the substantive legality in this matter is limited to obvious legal errors. The approval of the legal conditions for derogation by the Ministry was not erroneous in this case. 
Questions:
Do these three arguments comply with the Convention?
-----------------------------------------------------------------------------------------------------------------
Appendix 

Article 2  Aarhus Convention
...
4. ‘The public’ means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organisations or groups;
5. ‘The public concerned’ means the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organisations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.
Article 6 Aarhus Convention
1. Each Party:

(a) shall apply the provisions of this article with respect to decisions on whether to permit proposed activities listed in Annex I;
(b) shall, in accordance with its national law, also apply theprovisions of this article to decisions on proposed activities not listed in Annex I which may have a significant effect on the environment. To this end, Parties shall determine whether such a proposed activity is subject to these provisions;  
…
Article 9 (2) Aarhus Convention
 Each Party shall, within the framework of its national legislation, ensure that members of the public concerned:
(a) having a sufficient interest or, alternatively,
(b) maintaining impairment of a right, where the administrative procedural law of a Party requires this as a precondition, have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of Article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention. 
What constitutes a sufficient interest and impairment of a right shall be determined in accordance with the requirements of national law and consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention. To this end, the interest of any nongovernmental organisation meeting the requirements referred to in Article 2(5), shall be deemed sufficient for the purpose of subparagraph (a) above. Such organisations shall also be deemed to have rights capable of being impaired for the purpose of subparagraph (b) above.
….

Article 9 (3) Aarhus Convention
In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid

down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.
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