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INTRODUCTION AND BACKGROUND

1. In recent decades, the concept and practice of participatory democracy has gained increasing support and recognition. Involving the public in decision-making processes is widely believed to improve the quality of the resulting decisions as well as tending to strengthen public belief in the credibility of the decision-making process and its outcome. Aside from the practical benefits arising from public involvement, there is also growing support for the notion that the public is entitled to see its views reflected in the decisions of public authorities on an ongoing basis, i.e. that it has certain rights.

2. The emergence of participatory democracy, as a concept that enhances and complements representative democracy, is reflected in a host of national measures, of both legislative and non-legislative character. It is also reflected to a more modest extent in global and regional declarations and instruments. Perhaps the most far-reaching example of the latter is the UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters. 

3. The Aarhus Convention is a new kind of environmental agreement. It links environmental rights and human rights. It acknowledges that we owe an obligation to future generations. It establishes that sustainable development can be achieved only through the involvement of all stakeholders. It links government accountability and environmental protection. It goes to the heart of the relationship between people and governments. The Convention is therefore not only an environmental agreement; it is also a Convention about government accountability, transparency and responsiveness.

4. Involving civil society in decision-making by public authorities is an important long-term measure to strengthen democracy, to build a more integrated and cohesive society and thereby to enhance security.

5. The Convention sets out the key elements of public participation and its provisions have become widely recognized as a benchmark for what is sometimes described as environmental democracy. They include access to environmental information, early and ongoing involvement of the public in decision-making, broad scope of participation, transparent and user-friendly processes, an obligation on authorities to take account of public input, a supportive infrastructure and effective means of enforcement/appeal.

6. Ensuring the rights of access to information, public participation and access to justice can create an ethos in which violation of other more basic human rights, starting with the right to human life itself, becomes less possible or less likely, thereby contributing to the goal of stability and security. The Aarhus Convention represents an important step towards securing these rights. 

7. The origin of the Convention can be traced back to Principle 10 of the Rio Declaration on Environment and Development.
 Within the ECE region, principle 10 was taken up and further developed through the preparation of a set of non-binding Guidelines on Access to Environmental Information and Public Participation in Environmental Decision-making endorsed by ECE Environment Ministers at the Third Ministerial ‘Environment for Europe’ Conference in Sofia in October 1995, and are hence known as the Sofia Guidelines.
 While endorsing the Guidelines, the Ministers acknowledged the need for further work in this area and agreed to consider the possibility of developing a legally binding convention. In January 1996, the decision to develop the convention was taken and the convention was negotiated over ten sessions from 1996 to 1998. 

8. The Convention was adopted on 25th June 1998 and entered into force on 30 October 2001. To date, twenty-six countries have become Parties to the Convention.
 Many of these are countries with economies in transition; for example, ten of the twelve countries of the former Soviet Union have become Parties. Several Western European countries have ratified the Convention, and others, as well as the European Union itself, are actively working towards ratification and are expected to become Parties within the next couple of years.

9. A unique feature of the Aarhus Convention processes has been the unprecedented level of involvement by non-governmental organizations (NGOs). During the Convention negotiations, environmental NGOs – also known as environmental citizens’ organizations or ECOs - were represented in the plenary sessions of the Working Group as well as in virtually every drafting committee. The involvement of ECOs began at an early stage and continued right throughout the process. Within each of these fora, at the discretion of the Chair, the ECO delegation was allowed to intervene on more or less the same basis as governmental delegations, and in practice availed of this opportunity intensively. 

10. The participation of ECOs unquestionably increased the relevance of the text and ensured that many of the real concerns of the public were known to the officials. ECOs were in a sense recognized as the principal ‘clients’ of the Convention – whether regarded as the sub-set of the public likely to make most active use of the rights which the Convention would confer, or as the stakeholder group most likely to make use of them on behalf of the wider public. Many important elements in the text were introduced as a result of proposals by the ECO coalition, even if not always in the form initially proposed.

11. At their extraordinary meeting on 21 May 2003 in Kiev, the Parties to the Convention adopted a Protocol to the Convention on Pollutant Release and Transfer Registers. Whereas the Convention primarily establishes obligations on public authorities towards the public, the Protocol introduces a new dimension in that implies reporting obligations for the private sector and may therefore be seen as a tool promoting corporate accountability in a specific context. Pollutant release and transfer registers have proven to be a highly effective and relatively low cost means of gathering environmental information from the private sector and putting it into the public domain, thereby exerting a downward pressure on levels of pollution. The Protocol was signed by 36 States and the European Community. It is open for signature to all States until 31 December 2003.

The Content of the Convention

12. According to principle 10 of the Rio Declaration,
 environmental procedural rights consist of three main components: the right to know, the right to participate in decision-making and the right to redress or review.  The Aarhus Convention also follows this structure with its main obligations included in three ‘pillars’: access to information (arts. 4-5), public participation (arts. 6-8) and access to justice (art. 9). Another important characteristic of the Convention is the level of detail in its provisions, in particular those which recognize rights of the public which States are obliged to enforce.

13. Although the main obligations are contained in the aforementioned three pillars, some very important general features of the Convention are noteworthy: 

14. The Convention adopts a rights-based approach: Article 1 on the objective of the Convention requires Parties to guarantee rights of access to information, public participation in decision-making and access to justice in environmental matters. It also refers to the goal of protecting the right of every person of present and future generations to live in an environment adequate to health and well-being, which represents a significant step forward in international law. These rights underlie the various procedural requirements in the Convention.

15. It establishes minimum standards to be achieved but does not prevent any Party from adopting measures which go further in the direction of providing access to information, public participation or access to justice. The Convention prohibits discrimination on the basis of citizenship, nationality or domicile against persons seeking to exercise their rights under the Convention. 

16. The main thrust of the obligations contained in the Convention is towards public authorities, which are broadly defined so as to cover governmental bodies from all sectors and at all levels, as well as bodies performing public administrative functions. Bodies acting in a judicial or legislative capacity are excluded. The definition of 'public authority' also covers the institutions of regional economic integration organizations that become a Party to the Convention (e.g. the institutions of the European Union). 

17. Furthermore, the Convention contains a more general requirement on Parties to promote the application of its principles within the framework of international bodies and processes in matters relating to the environment. Finally, the Convention is open to accession by non-ECE countries, subject to the approval of the Meeting of the Parties.

Access to Information

18. According to principle 10 of the Rio Declaration, ‘each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on hazardous materials and activities in their communities…’ The information pillar of the Convention covers both the reactive aspect of information, i.e. the obligation on public authorities to respond to public requests for information, and the active aspect dealing with other obligations relating to information, such as collection, updating, public dissemination and so on. With its detailed provisions, the Aarhus Convention sets an international minimum benchmark for ‘appropriate access to information concerning the environment.’ 

Right to information on request (Art. 4)

19. Any environmental information held by a public authority must be provided when requested by a member of the public, unless it can be shown to fall within a finite list of exempt categories. The right of access extends to any person, without his or her having to prove or even state an interest. The scope of information covered is quite broad, encompassing a non-exhaustive list of elements of the environment (such as air, water, soil and biological diversity) and factors that are likely to affect the state of the environment (such as substances, energy, noise and radiation) The definition of environmental information covers information in any material form (be it written, visual, aural, electronic or other form). 

20. The information must be provided as soon as possible, and in general at the latest within one month after submission of the request. Public authorities may impose a charge for supplying information provided that the charge does not exceed a 'reasonable' amount.

21. Public authorities may withhold information where disclosure would adversely affect various interests, e.g. national defence, international relations, public security, the course of justice, commercial confidentiality, intellectual property rights, personal privacy, the confidentiality of the proceedings of public authorities; or where the information requested has been supplied voluntarily or consists of internal communications or material in the course of completion. To prevent abuse of the exemptions by over-secretive public authorities, the Convention stipulates that most of the aforementioned exemptions are to be interpreted in a restrictive way, and in all cases may only be applied when the public interest served by disclosure has been taken into account. Refusals, and the reasons for them, are to be issued in writing where requested. 

Active information duties on Parties (art. 5)
22. These include quite general obligations on public authorities to be in possession of up to date environmental information that is relevant to their functions, and to make information 'effectively accessible' to the public by providing information on the type and scope of information held and the process by which it can be obtained. Parties are required to 'progressively' make environmental information publicly available in electronic databases that can easily be accessed through public telecommunications networks, e.g. the Internet. The Convention requires Parties to take steps to progressively establish pollutant release and transfer registers (PRTRs). This relatively general obligation in the Convention provided the basis for developing the PRTR Protocol.
Public Participation

23. The Convention sets out minimum requirements for public participation in various categories of environmental decision-making: specific projects or activities; programmes, plans and policies; and general rules and regulations. 

(i) 
Public Participation in decision-making on specific activities (art. 6)

24. The Convention establishes certain public participation requirements for decision-making on whether to license or permit certain types of activity listed in Annex I to the Convention. This list includes inter alia energy production and mining, various industrial production activities, large intensive agriculture and large infrastructure projects. The requirements also apply, albeit in a slightly more ambivalent form, to decision-making on other activities that may have a significant effect on the environment. 

25. The specific requirements include timely and effective notification of the public concerned; reasonable timeframes for participation, including provision for participation at an early stage; a right for the public concerned to inspect information which is relevant to the decision-making free of charge; an obligation on the decision-making body to take due account of the outcome of the public participation; and prompt public notification of the decision, with the text of the decision and the reasons and considerations on which it is based being made publicly accessible. The 'public concerned' is defined as 'the public affected or likely to be affected by, or having an interest in, the environmental decision-making', and explicitly includes NGOs promoting environmental protection and meeting any requirements under national law.

(ii)
Public Participation in decision-making on plans or programmes

26. The Convention is less prescriptive with respect to public participation in decision-making on plans or programmes than in the case of projects or activities, though some of the same requirements apply. Decision-making on policies relating to the environment is covered by the Convention in a more recommendatory form.

(iii) 
Public Participation in the preparation of general rules and regulations
27. The Convention also applies to the preparation by public authorities of executive regulations and other generally applicable legally binding rules that may have a significant effect on the environment. Although the Convention does not apply to bodies acting in a legislative capacity, this article clearly would apply to the executive stage of preparing rules and regulations even if they are later to be adopted by a parliament.

Access to Justice

28. The last component of principle 10 of the Rio Declaration is access to justice, according to which “effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.” Through its article 9, the Convention aims to provide access to justice in three contexts:

(i) Review procedures with respect to information requests 

29. A person who considers that his or her request for information has not been dealt with satisfactorily must be provided with access to a review procedure before a court of law or another independent and impartial body established by law (e.g. an ombudsman). The Convention attempts to ensure a low threshold for such appeals by requiring that where the Party provides for a review procedure before a court of law (which may sometimes be lengthy and costly), it should also ensure that the person has access to an expeditious review procedure that is free of charge or inexpensive. Final decisions must be binding on the public authority holding the information, and the reasons must be stated in writing where information is refused.

(ii) 
Review procedures with respect to specific decisions that are subject to public participation requirements under article 6

30. The Convention provides for a right to seek a review in connection with decision-making on projects or activities covered by article 6. The review may address either the substantive or the procedural legality of a decision, or both. The scope of persons entitled to pursue such an appeal is similar to, but slightly narrower than, the 'public concerned', involving a requirement to have a 'sufficient interest' or maintain impairment of a right (though the text also states that these requirements are to be interpreted in a manner which is consistent with 'the objective of giving the public concerned wide access to justice').
 

(iii)
Challenges to breaches of environmental law in general 

31. The Convention requires Parties to provide access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which breach laws relating to the environment. The issue of standing is primarily to be determined at national level, as is the question of whether the procedures are judicial or administrative. Thus the 'access to justice' pillar not only underpins the first two pillars; it also points the way to empowering citizens and NGOs to assist in the enforcement of the law.

32. The procedures in each of the three contexts referred to above are required to be 'fair, equitable, timely and not prohibitively expensive'. Decisions must be given or recorded in writing, and in the case of court decisions, made publicly accessible. Assistance mechanisms to remove or reduce financial and other barriers to access to justice are to be considered.

COMPLIANCE MECHANISM UNDER THE CONVENTION

33. As is the case for many other recent international environmental agreements, a mechanism to identify and address problems with treaty compliance at an early stage, as a means to ensure that the objectives of the treaty are met as fully as possible, has been established under the Aarhus Convention. 

34. At their first meeting, the Parties to the Convention adopted a decision setting out the structure and the functions of a Compliance Committee as well as the procedures for reviewing compliance.
 The basis for the decision was provided by article 15 of the Convention. As set out in that provision, the mechanism is of a ‘non-confrontational, non-judicial and consultative nature’ and ‘allow[s] for appropriate public involvement’ by including ‘the option of considering communications from members of the public on matters related to this Convention.’ The Meeting also elected the eight members of the Committee, who serve in their personal capacities as experts and thus not do represent the government of their country, although they are required to be nationals of Parties or Signatory States. 

35. At least two features of the Aarhus Convention compliance mechanism distinguish it from compliance mechanisms under other multilateral environmental agreements (MEAs), even though those features are well known in the field of human rights. First, the mechanism provides for members of the public, including NGOs, to make communications to the Committee on cases of alleged non-compliance, which the Committee is then required to deal with. Although this is unusual in international environmental agreements, it is a logical consequence of the fact that the Aarhus Convention seeks to guarantee the rights of the public, and not the rights of Parties vis-à-vis one another. The other unusual feature is the fact that the Committee consists of independent experts and not of Governmental representatives. Furthermore, the NGOs have the right to nominate candidates for the Committee elected by the Meeting of the Parties. Of the current eight members, two were in fact nominated by NGOs.

36. The Committee has so far held two meetings (March and September 2003). It has not yet started considering matters of substance, mainly because members of the public were only able to submit communications after 23 October 2003, i.e. one year after the adoption of the mechanism. The Committee has discussed its modus operandi and its procedures for considering compliance matters, and has agreed on a general principle of openness and transparency in its work and proceedings. This means inter alia that its meetings are in general open to the public, that its agendas and reports are official documents and that all relevant information, including summaries of cases for the Committee, should be made publicly available, primarily through the Convention web site. 

37. The Committee has already drawn upon the experience obtained with other similar mechanisms under MEAs as well as of various human rights bodies, in particular the Human Rights Committee, and will continue to do so.
 
 

Relevance of the Convention in a global context

38. In conclusion, the Aarhus Convention is widely accepted to be the leading example of implementation of principle 10 of the Rio Declaration on Environment and Development. Although it is a regional instrument, its global significance is widely recognised. The United Nations Secretary-General Kofi Annan has described it as “the most ambitious venture in environmental democracy undertaken under the auspices of the United Nations [whose] adoption was a remarkable step forward in the development of international law.”
 In her statement at the occasion of the entry into force of the Convention, former UN High Commissioner for Human Rights Mary Robinson said that the Convention is “a remarkable achievement not only in terms of protection of the environment but also in terms of the promotion and protection of human rights.”
39. The global relevance of the Convention and its Protocol is further enhanced by the fact that both are open for accession not only by ECE Member States but also by other States which are members of the United Nations.

40. Thus, the Convention may be of interest to States outside the ECE region in a number of ways: as an instrument to which such States might eventually accede, as an inspiration for developing a similar instrument in other regions or as a model for development of national legislative frameworks. It could also serve as a valuable reference point if there were a decision to develop a global instrument, either binding or non-binding, on procedural environmental rights.

� Principle 10 reads as follows: “Environmental issues are best handled with the participation of all concerned citizens, at the relevant level. At the national level, each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on hazardous materials and activities in their communities, and the opportunity to participate in decision-making processes. States shall facilitate and encourage public awareness and participation by making information widely available. Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.”


� ECE/CEP/24/Rev.1 available at http://www.unece.org/env/pp/archives.htm


� As of 5 December 2003. The twenty-six countries are Albania, Armenia, Azerbaijan, Belarus, Belgium, Cyprus, Denmark, Estonia, Former Yugoslav Republic of Macedonia, France, Georgia, Hungary, Italy, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Malta, Republic of Moldova, Norway, Poland, Portugal, Romania, Tajikistan, Turkmenistan and Ukraine.


� More information on the Protocol is available on � HYPERLINK "http://www.unece.org/env/pp/prtr.htm" ��www.unece.org/env/pp/prtr.htm�.


� Birnie and Boyle (International Law and the Environment, 2001, page 262) describe the Convention as “the most significant and comprehensive multilateral scheme for giving effect to Rio Principle 10.”


� Although the text also states that these requirements are to be interpreted in a manner which is consistent with 'the objective of giving the public concerned wide access to justice'.


� Birnie and Boyle (International Law and the Environment, 2001) considers that “[t]his article looks very much like an application of Article 6(1) of the European Convention on Human Rights and of the decisions in Lopez Ostra and Guerra …”  


� Decision I/7, available at www.unece.org/env/pp/compliance.htm


� More information on the Compliance Committee and all relevant documentation is available on � HYPERLINK "http://www.unece.org/env/pp/compliance.htm" ��www.unece.org/env/pp/compliance.htm�.


� Statement by Mr. Kofi Annan at the occasion of the entry into force of the Convention. This Statement is available at the Convention web site, alongside with statements of 26 European environment Ministers, the UN High Commissioner for Human Rights, UNEP’s Executive Director and the European Commissioner for the Environment. (http://www.unece.org/env/pp/statements.05.11.htm) 
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