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No harm rule 

Reasonable & equitable 

Cooperation 
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Presentation Notes
The Convention is based on three complementary and mutually sustaining principles expressed as obligations:The obligation to take all appropriate measures to prevent, control and reduce transboundary impacts. The obligation to ensure that transboundary waters are used in a reasonable and equitable way, to the benefit of all riparian StatesThe obligation for riparian States to cooperate through the establishment of  agreements that foresee joint bodies responsible for joint management



Two categories of obligations 
 
Part I. Obligations for all Parties  
=> also benefit for national legislation 

 
Part II. Obligations for riparian Parties 
=> Convention does not replace basin 
agreements 
 
A permanent framework 
 
Part III. Institutional framework 
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Two categories of obligationsThe first set of duties, contained in Part I, are more general and apply to all Parties to the Convention, notably obligations to ensure the reduction of transboundary impacts and the sustainability of the resources use => this is a means by which the Convention not only benefits the management of transboundary waters but also domestic waters. Measures put in place to protect and sustainably manage transboundary waters also benefit domestic watersThe second set of duties, contained in Part II, are more specific and must be implemented through the conclusion of further agreements by riparian Parties sharing the same transboundary waters. The legal framework of the Convention is more detailed than average umbrella agreements, and it offers more legal guidance; this is especially true with respect to provisions contained in Part II. 



Definitions and scope of 
UNECE Water Convention 



Definitions & scope of the resource 

UNECE Water Convention (Art. 1 & 9) 

Geographical scope 
• “Transboundary waters” – any surface or ground 

waters which mark, cross or are located on 
boundaries between two or more States 

• Not limited to water body but covering the 
catchment area (or recharge area for an aquifer) 

Substantive scope 
• Prevention, control & reduction of transboundary 

impact 
Eligibility to participate 
• Two categories : Parties (contracting Party) and 

riparian Parties (bordering same transboundary 
waters) 
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Art. 1 (paras 1-4) and Art. 9 (paras 1 & 3)Guide p.13 (ENG) / p.19 (AR) Defining the sphere of application of the ConventionScope of transboundary waters : Surface water or groundwater2. Substantive scopePrevention, control and reduction of transboundary impactHolistic approach to concept of environment: addressing “significant adverse effect”Applies to any activity that may cause transboundary impact (unspecified nature and location)3. Eligibility to participateHelsinki Water Convention initially a regional instrument  now a global treatyTwo categories of States: Parties (contracting Party) and Riparian Parties (bordering same transboundary waters), global treatyNB: 2008 ILC Draft Articles on Transboundary Aquifers



 Existing arrangements 

UNECE Water Convention (Art. 9(1)) 

• States must revise existing arrangements to 
‘eliminate contradictions’ with UNECE Water 
Convention 

• States must enter into watercourse-specific 
agreements where they do not exist 
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Existing watercourse agreementsObligation to harmonize (Helsinki) Recommendation to harmonize (New York)



Substantive norms of  
UNECE Water Convention 
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Presentation Notes
It should also be noted that the overarching objective is the sustainability of the resources. For example an agreement that was is  reasonable and equitable by the riparian countries but results in the depletion of the resources would not be in compliance with the Convention



 Substantive norms 

UNECE Water Convention (Art. 2) 

• Equitable and reasonable utilization principle 
Equality of rights of all riparian States in the use of a 
shared water body 
• No significant harm 
Take all appropriate measures to prevent, control and 
reduce transboundary impact 
• Protection of ecosystems 
Conservation and, where necessary, restoration 
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Equitable and reasonable utilization principleRecognized as part of customary international lawCommunity of interestEquality of rights of all riparians in the use of a shared water bodyPractical implementation of the principle requires a case-by-case assessment where cooperation is a pre-conditionArt. 2, para 2 (c) and 5 (c)Guide p.22 (ENG) / p.29 (AR) No significant harmObligation to prevent, control and reduce transboundary impact (“No-harm rule” of customary international law)Implementation through the development, adoption and implementation of legal, administrative, economic, financial and technical measures	Art. 2, para 1	Guide p.19 (ENG) / p.26 (AR) Measures include:Licensing of waste-water discharges by the competent national authorities and monitoring of authorized dischargesBest environmental practice for non-point pollution sourcesMinimization of the risk of accidental pollutionContingency planningAcceding to the Convention is seen by many countries as a positive way of strengthening the national legal and governance framework for managing water resources, as it allows introduction of an IWRM approach and modern means to manage water resourcesProtection of ecosystemsConservation and, where necessary, restoration of ecosystemsConservation: measures to maintain viable structures, functions and species compositionRestoration: measures to improve ecosystemsImplementation: cf. related Guidelines	Art. 2, para 2 (d)	Guide p.26 (ENG) / p.33 (AR) 



Procedural & institutional  
aspects of  

UNECE Water Convention 



No harm rule 

Reasonable & equitable 

Cooperation 

Presenter
Presentation Notes
This three-tiered approach makes the strength of the Convention as the first two principles are very general and their translation in practice can only be achieved through cooperation and agreement by riparian countries. Moreover the translation into practice also evolves. As a situation that is equitable at a given moment might not be so after changes in the condition and there again you need a mechanism for cooperation to adapt to the changing conditions. Therefore the establishment of legal and institutional mechanisms provides the concrete means for the practical implementation of the standards of cooperation required by the Convention and provide a powerful incentive for further and more advanced cooperation.



Principle of cooperation, to be implemented on a 
permanent basis though bilateral and multilateral 
agreements 

Vast scope of application: development of 
harmonized (common or coordinated) policies, 
programmes and strategies 

Can be a gradual process (due diligence) 

Based on mutual trust (good faith) 

 Procedural norms 
 Duty to cooperate 
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Art. 2, para 6Guide p.32 (ENG) / p.40 (AR) It appears that the general obligation of prevention, control and reduction of transboundary impact, with its specifications and articulations, set out in articles 2 and 3, is one of “due diligence”, as opposed to absolute obligations appropriate = requiredThe due diligence nature and the concept of “appropriateness” of the measures required involve a significant measure of relativity and flexibility as to both contents and time frame of the conduct which is to be taken by Parties. Such relativity would be proportionate to the capacity of the Party concerned, as well as to the nature and degree of the risk of occurrence of transboundary impact in light of the specific circumstances, including the individual features of the relevant water basin. This is to say that, on the one hand, the higher the risk of a major impact – such as that of a flooding from failure of a dam, or of serious toxic pollution from failure in an industrial plant – the greater the care due (i.e. the appropriate measures). On the other hand, the higher the degree of scientific, technological, economic and administrative development, and capacity of the State Party, the higher the standards of care expected and required by it => Developing countries are not expected to implement the Convention at the same level as rich industrialized countriesA national implementation plan, ideally complemented with a time frame, may be useful for integrating the Convention’s obligations into domestic activities and transboundary cooperation. Although preparing such a plan is not formally required by the Convention, countries may use it as a step towards the accession and implementation 



 Procedural norms 

UNECE Water Convention (Art. 3-16) 
• Prior licensing & monitoring of wastewater discharges 
• Best available technique (BAT) measures for nutrient 

inputs from industry and municipal sources 
• Best environmental practice (BEP) measures for 

diffuse pollution sources 
• Environmental impact assessment (EIA) 
• Contingency planning 
• Monitoring programmes 
• Research and development 
• Exchange of information 
• Warning and alarm systems 
• Mutual assistance 
• Public information 
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Environmental Impact AssessmentAdopt national legislation introducing an authorization regime for activities likely to cause impact on transboundary waters (cf. Appendix I to Espoo Convention)Designation of authorities in charge of authorization regimeEnsure public information and participation  in EIA procedureArt. 3, para 1 (h)Guide p.53 (ENG) / p.65 (AR)Consultation & Notification Obligation to enter into consultations upon request from any Riparian PartyOn basis of reciprocity, good-faith and good-neighbourlinessMay concern critical event or routine cooperation Consultation to be conducted through a joint bodyHolding of consultations: Art. 10 Guide p.77 (ENG) / p.96 (AR) Obligation to inform about any  critical situation with possible transboundary impactNotification procedures should be agreed (means of notification and communication)Operate coordinated or joint communication, on the basis of compatible data transmissionWarning and alarm systems: Art. 14  Guide p.85 (ENG) / p.101 (AR)Exchange of data and informationObligation to exchange reasonably available data and information  foundation for cooperation to ensure effective protection of transboundary waters, management of water quality and quantity as well as prevention, control and reduction of transboundary impactArt. 13Guide p.82 (ENG) / p.98 (AR)Joint monitoring and assessmentObligation to implement joint programmes for monitoring the conditions of transboundary watersObligation to carry out joint/coordinated assessments  support the definition of measures to prevent, control or reduce transboundary impacts and verify their effectivenessSeveral Guidances availableArt. 11Guide p.80 (ENG) / p.95 (AR)Public informationObligation to share information with the public on conditions of transboundray waters, measures taken or planned to prevent, reduce and control transboundary impact and effectiveness of measuresDetails on way to share information (reasonable time, free inspection, copies possible)Applies at national and international levelsArt. 16Guide p.93 (ENG) / p.111 (AR)



Bilateral and multilateral agreements 
Enshrines general obligation to cooperate, 
providing the means and framework to implement 
this obligation 

Obligation to enter into agreement or other 
arrangements 

For riparian Parties with respect to other riparian 
Parties 

 Institutional aspects 

UNECE Water Convention (Art. 9) 

Presenter
Presentation Notes
Art. 9, para 1Guide p.63 (ENG) / p.76 (AR)



Joint institutions 
Obligation to establish joint bodies (specificity of 
the Water Convention) 

Detailed list of tasks to be performed by joint 
body  consistency and substantive compatibility 

If existing agreements do not provide for the 
establishment of joint body, take steps to adjust 
instruments accordingly 

 Institutional aspects 

UNECE Water Convention (Art. 9) 
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Art. 9, para 2Guide p.70 (ENG) / p.83 (AR)Task of joint bodies includeData collection and evaluationJoint monitoringElaborating emission limits for waste water, and water-quality objectivesAction programmes for pollution reductionEstablish warning and alarm proceduresForum for information exchange on existing and planned uses, and best available technologyParticipate in implementation of EIAs



Institutional framework 
Meeting of  
the Parties 

Secretariat 

Implementation 
Committee 

Bureau  Task Force on 
Water and 
Climate  

 Task Force on 
Water-Food-
Ecosystems-
Energy Nexus 

 Joint ad hoc 
Expert Group 
on Water and 
Industrial 
Accidents 

Working Group on Integrated  
Water Resources Management 

Working Group 
on Monitoring 
and Assessment  
Legal Board  
International 
Water 
Assessment 
Centre 



Dispute settlement mechanism 



Obligation of peaceful settlement of dispute: seek 
a solution by negotiation or any other means of 
dispute settlement acceptable to parties to the 
dispute, to be conducted in good faith  flexible 
mechanism  
Arbitration and adjudication not compulsory, but 
dispute prevention and assistance performed by 
the Meeting of the Parties 

UNECE Water Convention (Art. 22) 

 Settlement of disputes 
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Art. 22Guide p.98 (ENG) / p.117 (AR)



More information 

including guidelines, publications and information on 
activities under the Convention can be found at 

www.unece.org/env/water 

water.convention@unece.org 



 Existing arrangements 

UNECE Water 
Convention (Art. 9(1)) 

• States must revise 
existing arrangements 
to ‘eliminate 
contradictions’ with 
UNECE Water 
Convention 

• States must enter into 
watercourse-specific 
agreements where 
they do not exist 
 

UN Watercourses 
Convention (Art. 3) 

• UN Watercourses 
Convention does not 
affect existing 
agreements.  

• However, States 
should consider 
harmonising those 
existing agreements 
with the Convention.  

• States may enter into 
watercourse-specific 
agreements.  
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Existing watercourse agreementsObligation to harmonize (Helsinki) Recommendation to harmonize (New York)



 Scope of the resource 

UNECE Water 
Convention (Art. 1(1)) 

• “Transboundary 
waters” – any surface 
or ground waters 
which mark, cross or 
are located on 
boundaries between 
two or more States.  
 

UN Watercourses 
Convention (Art. 2(a)) 

• “Watercourse” - a 
system of surface and 
groundwaters 
constituting by virtue 
of their physical 
relationship a unitary 
whole and normally 
flowing into a common 
terminus.  
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Defining the sphere of application of the ConventionScope of transboundary waters Surface water or groundwater (Helsinki Convention) Surface water and connected groundwater (New York Convention)NB: 2008 ILC Draft Articles on Transboundary Aquifers



 Substantive norms 

UNECE Water 
Convention (Art. 2) 
• The Parties shall take all 

appropriate measures to 
present, control and 
reduce any transboundary 
impact.  
– Pollution prevention, 

reduction and control 
– Ecologically and rational 

water management 
– Conservation and, where 

necessary, restoration of 
ecosystems 

– Equitable and reasonable 
utilisation 

UN Watercourses 
Convention (Art. 5-7 & 20) 

• Equitable and 
reasonable utilisation 
and participation 

• Relevant Factors (Art. 6) 
• Take all appropriate 

measures not to cause 
significant harm 

• Protection of ecosystems 
of an international 
watercourse 
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More detailed provisions in one instrument can inform the otherAppropriate measures to prevent harmDetailed guidance under Helsinki Convention on appropriate measures (Helsinki)Equitable and reasonable List of factors (New York) can guide the implementation of Helsinki Convention



 Procedural norms 

UNECE Water 
Convention 
• Prior licensing, and monitoring, 

of waste-water discharges 
• BAT measures for nutrient inputs 

from industry and municipal 
sources 

• BEP measures for diffuse 
pollution sources, eg agriculture 

• EIA applied 
• Contingency planning 
• Monitoring programmes 
• Research and development 
• Exchange of information 
• Warning and alarm systems 
• Mutual assistance 
• Public information 

UN Watercourses 
Convention 

• On the whole not as 
detailed but…  
– Duty to regularly 

exchange data and 
information (Art. 9) 

– Emergency and Harmful 
situations (Arts. 27 & 
28) 

– Detailed procedures for 
planned measures (Part 
III) 
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Public information Explicit obligation (Helsinki)  No provision under New York Convention – perhaps implicit? 



 Institutional aspects – watercourse level 

UNECE Water 
Convention 
• Article States must establish 

joint bodies 
• Task of joint bodies include 

– Data collection and evaluation 
– Joint monitoring 
– Elaborating emission limits for 

waste water, and water-quality 
objectives 

– Action programmes for pollution 
reduction 

– Establish warning and alarm 
procedures 

– Forum for information exchange 
on existing and planned uses, 
and best available technology 

– Participate in implementation of 
EIAs 

UN Watercourses 
Convention 
• Art. 24(1) – States shall enter 

into consultations… which may 
include the establishment of a 
joint management mechanisms.  

• Article (8)2) - States may 
consider the establishment of 
joint mechanisms or 
commissions… 

• Strong emphasis on 
cooperation 

- Equitable participation (art. 5), duty 
to cooperate (art. 8), exchange of data 
and info (art 9), “where appropriate, 
joint”, prevent pollution (Art. 21), 
protect marine environment (Art. 23), 
regulation (Art. 25),harmful conditions 
(Art. 27) emergencies (Art. 28) 
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Future watercourse agreements and joint institutionsObligation to create (Helsinki)Recommendation to create (New York)Transboundary EIAs  Explicit obligation (Helsinki) Implicit obligation (New York) Exchange of information & planned measuresObligation under both Conventions  Generally more detailed under Helsinki Convention, although developed provisions on planned measures under New York Convention
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