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BACKGROUND AND PROPOSED ACTION BY THE MEETING OF TH E PARTIES

1. This document was prepared following a decisipithe Convention’s Bureau to meet
the requests made for assistance with accessibe ©onvention by Georgia and the former
Yugoslav Republic of Macedonia. The Bureau decitiet preparing a guide to address legal
and practical implications of ratification and irapientation of the Convention was the most
effective response to these and possible futureestg. The Legal Board and the Working
Group on Integrated Water Resources Managementemtnested to provide, respectively, legal
explanations of the Convention’s provisions anctfical advice on their implementation.

2. Further to this decision, a drafting group wasrfed to elaborate the draft Guide. The
drafting group was composed of legal and water ggfom the following countries and
organizations: Czech Republic, Finland, Georgiantay, Greece, Hungary, Italy,
Netherlands, Serbia, Slovakia, the former Yugo&apublic of Macedonia, Ukraine, European
ECO-Forum and the University of Dundee (United Kiom). The drafting group held two
meetings in Geneva, on 15 and 16 December 2008radd and 18 February 2009.

3. The current draft was prepared by the draftimyg on the basis of the comments
provided by the Legal Board at its fifth (Geneva3 2Dctober 2008) and sixth (Geneva, 29-30
April 2009) meetings and by the Working Group otegrated Water Resources Management at
its third (Rome, 22—24 October 2008) and fourthn@m, 8—9 July 2009) meetings. At its fourth
meeting, the Working Group endorsed the draft Gaiulg requested it to be submitted to the
fifth session of the Meeting of the Parties for pttlan (ECE/MP.WAT/WG.1/2009/2).

4. The Meeting of the Parties may wish:

(@) To thank Italy for leading and partly funding thistivity, Germany and
Switzerland for providing the additional neededdsinand those Parties and non-Parties who
strongly supported it;

(b) To express its appreciation to the Chairpersoh®iliegal Board, the members of
the drafting group and all the other experts whatdouted to the Guide’s development;

(© To adopt the Guide, as contained in the annexisadttcument, recognizing its
strategic importance for implementation of and cbhamge with the Convention;

(d) To call on Parties and non-Parties to use the Guitleeir work on transboundary
water cooperation, and to commit to promoting thedé widely in the region and beyond;

(e) To agree that the Guide should be a key refereacerdent for activities
included in the workplan for 2010-2012 and reqtiestsecretariat to print it, to develop an
interactive online version and to prepare promationaterial on it;

)] To review, at its sixth session, experience withuke of the Guide, and decide, if
necessary, to update the document in the lightefdssons learned.
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INTRODUCTION
1. In the 1980s water-related activities of the Unitations Economic Commission for

Europe (UNECE) increasingly focused on transboundeater management issues and on the
ways and means of strengthening cooperation attjienal level, in general, and, in particular,
among riparian countries i.e. countries borderirggdame transboundary waters. These activities
culminated in such policy documents as the Econ@vimmission for Europe’s Declaration of
policy on prevention and control of water polluti@mcluding transboundary pollution, and the
Economic Commission for Europe’s Decision on Pphes regarding Co-operation in the field
of Transboundary WatérsBased on these documents and on the outcomke deeting on

the Protection of the Environment (Sofia, 16 OcteBeNovember 1989) of the Conference on
Security and Co-operation in Europe (CSCE), UNEG#&ntries negotiated the text of a legally
binding document, which was signed in Helsinki @March 1992 as the Convention on the
Protection and Use of Transboundary Watercoursgsraernational Lakes (Water Convention).

2. This legal document came up on time, as the brpadfthe Soviet Union and some
other countries in Central and South-Eastern Eupgsed new challenges to regional
cooperation in general, and to cooperation on enuirent and security in particular. New
frontiers cut through Europe, and the Water Coriganwas the piece of international legislation
available for these countries to protect and mam@gsboundary waters, which were previously
national ones.

3. The Convention has been force since 6 October 1986a framework agreement, the
aims of the Convention have been enhanced by #®edtion of supplementary protocols: the
Protocol on Water and Health, which was adoptel®®9 and has been force since 2005; and
the Protocol on Civil Liability and Compensation fdamage Caused by the Transboundary
Effects of Industrial Accidents on Transboundaryt®vs (Civil Liability Protocol) which was
adopted in 2003. Moreover, in 2003, amendmentstides 25 and 26 of the Convention have
been adopted, which are not yet in force, to alBiates situated outside the UNECE region to
become Parties.

4. The Convention has played a crucial role in théoregq supporting the establishment
and strengthening of cooperation and serving asdetdor a number of bilateral or multilateral
agreements. Among them are the 1994 Conventionoopé&?ation for the Protection and
Sustainable Use of the Danube River (Danube RivateBtion Convention) and the

1999 Convention on the Protection of the Rhine fiRi€onvention), which build on the 1992
Water Convention’s provisions in a more specifibregional context. Other examples are the
agreements on the rivers Meuse and Scheldt, asas/elh the Estonian-Russian, Kazakh-
Russian and Russian-Ukrainian transboundary weerse relatively recent transboundary
water instruments include the multilateral Framdwdgreement on the Sava River Basin and a
number of bilateral treaties on transboundary vga®ich as between Belarus and Ukraine and

! Adopted by the Economic Commission for Europe at its fortyise session (1987) in its decision | (42).
2 As of August 2009, the Convention had 36 Parties.
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between Belarus and the Russian Federation. Refeterthe Water Convention is also in the
European Union Water Framework Directive (EU WED)

5. The Water Convention is an integral part of a widgal framework in the UNECE
region constituted by five environmental convensiaime 1979 Convention on Long-range
Transboundary Air Pollution (LRTAP Convention), th@91 Convention on Environmental
Impact Assessment in a Transboundary Context (ESpowention), the 1992 Convention on
the Transboundary Effects of Industrial Accidemtsigstrial Accidents Convention), the 1992
Water Convention and the 1999 Convention on Actessformation, Public Participation in
Decision-making and Access to Justice in Envirortadéviatters (Aarhus Convention). The
UNECE Conventions offer a strong and compreherisiyal framework for dealing with diverse
environmental issues. The Water Convention is bothplemented by and contributes to the
implementation of the other UNECE conventions elhéfits from the work carried out under
these instruments, since there is significant syyner terms of their substantive scopes and
obligations and commitments.

6. A host of questions often arise when a State censidtifying or acceding to the
Convention, as well as after ratification, for fhe@pose of its implementation. They concern
procedural, legal, administrative, technical aratcfical aspects of the requirements for
appropriate implementation. It is against this lgmolind that the need for a practically oriented
guide has been originated.

7. The present Guide, designed to support both impiatien of and accession to the
Convention, focuses on a selected number of pangsof the Convention that may involve
special difficulties for the Parties, as well asdoceding countries. In the longer term, Parties
might decide to revise the Guide and include tineaiaing provisions.

8. The Guide is the product of a multilateral exergciseolving both Parties and non-
Parties. It benefited from Parties’ experiencehimimplementation of the Convention and from
the good practices they have developed over 15 gdace the Convention’s adoption.
Furthermore, the Guide was developed through acpEatory process involving not only water
managers and practitioners but also representaif@sademic institutions, non-governmental
organizations (NGOs) and international organization

l. RATIONALE, OBJECTIVES AND TARGET GROUPS

9. The core objective of the Guide is to assist Paitighe implementation of the
Convention by offering detailed commentary on tlmantion’s provisions.

10. The Guide is also meant for non-Parties with a vieWacilitating decision-making
processes concerning ratification or accessiommeltratification or accession processes, as
well as the application of the Convention’s proers, as appropriate, prior to ratification or
accession.

% Directive 2000/60/EC of the European Parliament and of thmél of 23 October 2000 establishing a framework
for Community action in the field of water policy.
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11. Finally, the Guide is intended to support transluaug cooperation also outside the
UNECE region and promote the implementation ofG@eavention and its principles throughout
the world. In particular, the Guide is expectedeove as a reference for non-UNECE countries
cooperating with UNECE countries on shared watarthe long-term, the Guide is expected to
become a useful handbook for non-UNECE countrieshiwg to accede to the Convention once
the amendments to the Convention allowing for #uatin force.

12.  The key target groups for the Guide are policymskerd decision makers,
implementation agencies and bodies responsiblediter issues, in particular in the
transboundary context, such as joint bodies. Theigent will be also of interest to officials of
other sectors with a direct relevance to wateth sigchealth, the agricultural sector managing
irrigation, the food sector, fisheries, the tourisactor, industrial water users, inland water
transport and the production of electricity, aslwslto the managers and stakeholders in such
sectors.

13.  While providing general guidance that can be sietébdifferent situations, the Guide
also aims to be a practical tool responding to tigtspecific needs.

Il. SCOPE OF THE GUIDE

14.  The Guide provides explanation about legal andtjpadssues likely to emerge in the
implementation of the Convention, as well as inrtitdication or accession process.
Explanation is coupled with examples of good pcaiin the region.

15. The Guide provides arguments underlining the achge® of being a Party to the
Convention, both from “upstream” and “downstrearatgpectives. The Guide also offers
explanation of the main principles and featurethefConvention and on how they influence
requirements for implementation. Furthermore, thgd& gives general advice on how to
organize ratification or accession processes @ffegt taking into account that these processes
are country-specific.

16.  The core of the Guide is the commentary to thecgstieprovisions, whose
implementation may involve special difficulti€duch a selection does not imply that the
provisions that are not covered by the Guide ag ilmportant and that Parties should give them
a lower priority in the implementation of the Contien.

17.  The commentarincludes legal analysis and, stemming from thiacfical and technical
clarifications and minimum requirements with theresponding measures.

18. The Guide should not affect in any way the content$e legal force of the
Convention’s provisions, nor the rights and obligas of the Parties to the Convention.
Accordingly, the Guide does not constitute, norespnt, a legally binding interpretation of the
Convention.
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19. The Guide takes into account other authoritativermational instruments relevant to the
subject matter addressed by the Conventioparticular, frequent reference is made to the
preparatory work of the International Law Commiss{t.C) under the United Nations General
Assembly, which led to 1997 United Nations Conwvemin the Law of the Non-Navigational
Uses of International Watercourses (New York Cotiea), and to the New York Convention
itself, as well as to the 2001 Draft articles oternational liability for injurious consequences
arising out of acts not prohibited by internatiolaa¥, also prepared by ILC. Those two
instruments, adopted after the entry into forcthefWater Convention codify the international
custom on water law in such a way as to corrobdheteustomary law nature of most of the
provisions of the Water Convention, therefore exivamntheir legal force. Furthermore, the
preparatory worlof these two international instruments — rich ite@sive commentaries,
international case-law and practice — provide Uudedukground support for the purposes of the
present Guide.

20.  The relationship between the Water Convention aed\Niew York Convention has been
the object of a specific study under the formerKTasrce on Legal and Administrative Aspects
of the Water Conventidneven though the New York Convention is not yeoirte, while the
Water Convention has been in force for more thagpelds. It suffices here to refer to the main
points of its conclusions. While both Conventiodsgi@ss the same subject matter, their
respective provisions are mutually compatible. previsions of the Water Convention are
generally more specific. Therefore, they set outenpyecise guidance and advanced standards
of conduct, particularly with regard to preventieontrol and reduction of transboundary
impact. By way of exception to the above, more esitee guidance may be found in the New
York Convention concerning the principle of equitalnd reasonable utilization. Most
importantly, the added value of the Water Convenilies in the institutional framework it set up
in order to assist the Parties in complying withgtovisions and in further developing them on
the one hand, and in the mandatory character tfutisnal cooperation between Riparian
Parties on the other. None of these features asept under the New York Convention.

. ADVANTAGES OF BECOMING A PARTY

21. In becoming a Party to the Convention, a State doesimply become the addressee of
new rights and obligations. Most importantly, iin®in an institutional regime based on the
Meeting of the Parties, its Bureau, its subsidlzoglies and the secretariat. Such an institutional
framework assists Parties in the implementationm@odressive development of the provisions
of the Convention, including through soft-law guides and recommendatiohsss well as
through the elaboration of specific protocols.riiyades a collective forum conducive to bilateral
and multilateral cooperation, where experiencegout! practices are shared. Parties may take
part in working groups and other subsidiary bodsesh as the task forces and expert groups
established by the Meeting of the Parties. Thesepy and the secretariat handle requests on

* The Relationship between the UNECE Convention on the Protenibt/se of Transboundary Watercourses and
International Lakes and the 1997 United Nations Convention dretlhveof the Non-Navigational Uses of
International Watercourses, Geneva, 2000 (UN Doc. ECE/ENBEINE/00/02, GE 00-30528), available at
www.unece.org/env/water/publications/documents/conventiontotal. pdf.

® See the guidelines, recommendations, background reportsuaiessat
http://www.unece.org/env/water/publications/pub74.htm
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clarification of technical, legal, institutionalc@omic and financial issues related to the
implementation of the Convention

22. The above added value in becoming a Party to tm&dion, which derives from its
framework nature, is best appreciated in relatiothé importance of cooperation in the
management of transboundary freshwater resourgpgriences gained and analysis carried out
concur with the view that collective and coordimhirse, protection and management of
transboundary waters through cooperation betwgemians is the key to optimal utilization
thereof for all parties involvetiFurther to that, there is general agreement izite

cooperation appears as a precondition for susti@inede of a transboundary water body, non-
sustainable utilization leads to the worse offatitun for all parties involved.

23.  With the above in mind, one is to emphasize thantfain feature of the Convention is
precisely that of providing the normative framewwrikhin which riparians may carry out that
cooperative collective action which is necessaryttie optimal utilization and protection of their
transboundary waters and related ecosystems. Gtiisas to be undertaken through the
conclusion and implementation of specific agreeméetween riparians (art. 2 (6), arts. 5, 6, 9,
10, 11, 12, 13, 14, 15 and 17).

24.  Uncertainty about the willingness by other ripasiam effectively cooperate is a major
disincentive for self-interested States againghtathe first steps towards cooperation. Such
uncertainty may occur under two scenarios: Theé déine concerns the uncertainty of State A as
to whether riparian B, and/or possibly C, D ...Iwilter into a bilateral or multilateral water
body cooperation agreement; the second one, amtiee uncertainty of State A as to whether
riparian B, and/or possibly C, D ..., once entanéd such an agreement, will effectively comply
with it, or let State A embark alone e.g. on thersterm costs of the cooperation originally
provided for in the agreement, on the basis okttectation that the other riparians will
implement the agreement.

25. The above appears most evident in a short vis-rigterm perspective framework, the
latter being inherent in the concept of sustairigbiRiparians are faced with quantity and
quality problems pertaining to the water body. Agkdiing such problems through collective
action requires a number of initially unilateratdgons towards cooperation and sustainability
which may imply costs — e.g. a lower rate of congtiom to be agreed, in cases of shortage of
water, or the costs for improving infrastructureag| as for acquiring, or improving prevention
and/or depuration technological capacity. This mmake cooperation appear as disadvantageous
in a short term perspective, particularly if rigariA has doubts about riparian B, or possibly C,
D ... sharing the costs and cooperate. If, in sustuation of uncertainty, lack of trust and of
communication, the dominant policy of the ripariss@somes one of unilateralism, hence,
pulling out of the short term costs of cooperatiorthe long term, each riparian will find itself
in the most disadvantageous situation vis-a-vistieed water body: its depletion and/or its
pollution beyond repair. Even before reaching tbimipof no return, in a scenario of lack of
cooperation, repletion and restoration of the sharater body would be reached through costs

® See, for example, the seminal essay by Eyal Bertigilsllective Action in the Utilization of Shared
Freshwater: The Challenges of International Water Ressuraw”, inAmerican Journal of International Law
1996, pp. 384 ff., and the references quoted therein.
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for all riparians which would be incommensurablgher than the savings initially made by
averting cooperation.

26. Becoming a party to the Convention may precisefyaee this kind of uncertainty

paving the way for collective and assisted actidnis is so thanks to the confidence building
framework set up by the Convention through itsemdli/e institutional regime providing for
collective assessment, as well as technical, gadladministrative assistance. Indeed, if all
riparians to a transboundary water body join in@a@vention, thanks to the latter’s institutional
framework, each riparian State is not left alongsmealings with the other riparians, while its
expectations become the concern of all other Rastténg in the Meeting of the Parties, which
would also provide for assistance, together wilsitbsidiary bodies, facilitating compliance and
cooperation by all Parties.

27.  Cooperation under the Convention may become anrtiapiocontribution to the
prevention of conflicts between riparians, therebfzancing peace and security. Permanent
cooperation through the mechanisms of the Conwverisioch as establishment of joint bodies,
exchange of information, consultations, etc.) afidar early identification of potential sources
of disagreement and provides for means to preveiit ¢scalation.

28. The advantages deriving from joining in the collettooperative framework set out by
the Convention benefit its Parties primarily widgard to the transboundary dimension of the
relations with the other Riparian Parties. To #vad, the Convention requires Riparian Parties to
conclude bilateral or multilateral agreements oamgements, or to revise existing ones, in order
to apply its basic principles to the specific relevtransboundary waters. It also provides
detailed guidance concerning the minimum tasksdich joint bodies.

29. The establishment of such institutional mechaniprosides concrete means for the
practical implementation of the standards of coapen envisaged by the Convention while
representing at the same time a powerful inceritivéurther and more advanced cooperation.
Many specific bilateral and multilateral agreemehtgt have already been concluded under the
auspices of the Convention specifically refer @ ltiter as their parental instrument drawing on
its general aims and on most of its provisions.

30. Although non-Parties are not prevented from adgptim a voluntary basis the same
standards of cooperation through the mechanismgl@aivn in the Convention, becoming a
Party provides a guarantee that the institutioretmanisms of the Convention will apply in
relations with other Riparian Parties on the bagisquality paving the way towards permanent
and effective cooperation.

31. It may be recalled that the Convention has infleehihe drafting of a number of sub-
regional water regimes (e.g. the Danube River Etiotie Convention or the EU WFD). Proper
implementation of the Convention thus provides edgbasis for the execution of these sub-
regional instruments. In fact, recitals (21) angl) (8f the preamble to and article 1 of the EU
WFD make it clear that one of the objectives of Bheective is to “make a contribution towards
enabling the Community and Member States to mheirJtobligations”, inter alia under the
Convention. Thus in the EU context the Conventielptully complements and provides
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additional guidance for the understanding and imgletation of the EU water-related legislation
especially in the context of cooperation betweendad non-EU countries.

32. It may be that not all riparians to the same transllary water body become Parties to
the Convention. In such a case, the Riparian Bantaild not be legally bound by the provisions
of the Convention in their relations with the ri@aus that have not joined in the Convention.

33.  Parties largely benefit from the Convention andnisditutional framework also with

regard to the domestic dimension of water managemasrcooperation promoted under the
Convention involves different sectors of the cdradministrations of States Parties, their
relevant local authorities, other public and prevatakeholders and NGOs. This improves
collaboration, awareness, knowledge and capacityosts-sectoral and multilayered levels in
State and regional contexts. Such forms of coojeeraind collaboration encompass exchange of
information, consultations, common research an@ldgwnent, particularly on the achievement
of water-quality objectives, joint monitoring ansisassment, early warning systems and mutual
assistance concerning critical situations. Thusathges may as well be derived by Parties from
those provisions that bear also on the exercisesdf internal sovereignty: i.e. on the relation
between a Government and its local administrationghe one hand, and its citizens and
resident individuals and companies, on the oth@rddver, the collective and expert assistance
provided for under the Convention enhances th@nakiwater management capacity. Such
enhanced national capacity, once acquired in ogldt freshwaters having transboundary
character, not only applies automatically to thendstic parts of an international water body, but
can just as well be applied to waters having alpuwlemestic dimension.

34. Atrticle 2 (5), setting out the precautionary prilei the polluter-pays principle and the
inter-generational sustainability principle, prosgda useful example of the domestic relevance
of the Convention. Once such principles are adojptélde internal legal order of a riparian State
— usually, through the parliamentary law authogaziatification — they will normally apply to

the whole range of activities likely to have enwmingental impact, be it domestic and/or
transboundary. By taking individual and cooperativeasures to prevent, control and reduce any
transboundary impact, as one of the main objectiféise Convention, the Parties inevitably

find themselves reaching out for higher standafgsaection of human health and safety both
at the domestic and international level. The sappdies to the protection of flora, fauna, soil,

air, water, climate, landscape and other objects.

35.  Sitill on the advantages pertaining also to the dwiméevel of States Parties, the
Convention provides a framework which may be usethb Parties to implement integrated
water resources management (IWRM). The Conventiomptes a holistic approach, which
takes into account the complex interrelationshigvieen the hydrological cycle, land, and flora
and fauna, based on the understanding that wateurees are an integral part of the ecosystem.
This strengthens the cooperation betweengdrians in pursuing the basic concepts and aims o
the Convention at the domestic level.

36. Becoming a Party to the Convention may also invaiectly, or indirectly, advantages
in relation to international funding for projectsnmected with use, protection and management
of transboundary waters. Financial assistance radgdilitated or sought by the Meeting of the
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Parties, when appropriate, in order to enhancedbacity of a Party to achieve the purposes of
the Convention (see art. 17 (2 (c)).

37.  Efforts to enter into bilateral or multilateral agments and establish joint bodies are
strongly encouraged by international organizati@g. UNECE, the United Nations Economic
and Social Commission for Asia and the Pacific (BBY; the United Nations Development
Programme (UNDP), the Organisation for Security @odperation in Europe (OS¢CEnd the
EU), multilateral financial institutions and bila#& donors. Financial support to river
commissions and other joint bodies worldwide isvjited, inter alia, by the World Bank, the
Global Environmental Facility (GEF), the Europeamdstment Bank, the African Development
Bank, the Asian Development Bank, the Islamic Depeient Bank, the European Commission
and by a number of Governments.

38. Parties to the Convention may benefit from theafdbe Convention’s trust funevhich
supports the effective implementation of the Corigen The trust fund is managed by the
UNECE secretariat. The Parties contribute to timel fon a voluntary basis.

39. The trust fund can be used, inter alia, for:

(a) Technical support to Parties, particularly to coestwith economies in
transition, to promote and implement the Conventisough the organization of seminars and
workshops and other training activities;

(b) Support to participation of experts from countridth economies in transition,
especially the countries in South-Eastern Eurogeimikastern Europe, Caucasus and Central
Asia in workshops, seminars, symposia and othernmél forums organized within the
framework of the Conventioh.

40. Non-Parties can also benefit from the Conventitmist fund. However, priority is given
to Parties.

41. The GEF, which is the largest funder of projectsrtprove the global environment,
provides grants for projects related to six foegaba including international waters. The GEF
funding is intended to help meeting the so-caliedremental costs” of: (a) assisting groups of
countries to better understand the environmentat@ms of their international waters and work
collaboratively to address them; (b) building tlagacity of existing institutions (or, if
appropriate, developing the capacity through nestititional arrangements) to utilize a more
comprehensive approach for addressing transboundster-related environmental concerns;
and (c) implementing measures that address thetprimnsboundary environmental concefns.

" See details about the trust fund in decision 111/2 orbéistament of a trust fund under the Convention, adopted at
the third session of the Meeting of the Parties (Madrid,@dter 2003; ECE/MP.WAT/15/Add.1), available at:
http://www.unece.org/env/water/meetings/documents_ Mo ThirdMoP.

8 Operational Strategy of the Global Environment Facilli§95), Chapter 4: International Waters,
http://www.gefweb.org/public/opstrat/ch4.htm
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42.  The World Bank, which provides lending to concnetejects and activities mainly with
respect to different economic uses of transboundatgrs (hydroelectric, irrigation, flood

control, navigation, drainage, water and sewerageistrial, and similar projects), attaches
particular importance to riparians’ making apprafgiagreements or arrangements for these
purposes for the entire waterway or any part tifefdee Bank’s approach, governed by the
Operational Policy (OP)/Bank Procedure (BP) 7.50jdets on International Waterways

(20017, is determined by the recognition that the coofemaand goodwill of riparians is
essential for the efficient use and protectiorhefwaterway. In cases where differences remain
unresolved between the State proposing the prajetthe other riparians, the Bank requires that
the prospective borrower notifies the other ripasiaf the project. The Policy lays down detailed
procedures for notification, including the procezkim case there is an objection by one of the
riparians to the project. Participation in the Wa&envention and compliance with its provisions
would serve as a clear evidence of riparians’ mgitiess to cooperate and would provide the
ideal setting for dispute prevention and, if neaegsnegotiated settlement, hence enhancing the
eligibility for international funding.

V. HOW TO BECOME A PARTY AND BASIC REQUIREMENTS FOR
IMPLEMENTATION AND COMPLIANCE

43. A State becomes a Party to the Water Conventiaatifying, accepting or approving it
or acceding to it. Ratification, acceptance, apalewd accession mean the international act
whereby a State expresses consent to be bountrégte Article 25 of the Convention and its
amendments (once into force) set out certain @itemd procedures for States and regional
economic integration organizations to become ayP&ignatory States and regional economic
integration organizations may ratify, accept orrapp the Convention, while other member and
consultative States of the UNECE and regional ecooantegration organizations may accede
to it.

44.  The deadline for the signature of the Conventiandxpired (art. 23). All signatory
States, except the United Kingdom, have ratifiedeated or approved the Convention, which is
why this section of the Guide focuses on the adaeds the Convention.

45.  In order for a non-signatory State to become ayPrmnust deposit its instrument of
accession with the Secretary-General of the Urtations, serving as the depositary of the
Convention (art. 24). Accession is a process simnuolaatification, acceptance or approval by
which prospective Parties that did not meet thelliiea for signature may become bound by the
Convention. For an acceding State, the Conventibere into force on the ninetieth day after the
date of deposit of the instrument of accession 2t

46. It would be appropriate if acceding States, whepod#ing their instrument of accession,
consider expressly indicating that they intenddoede to the text of the Convention as amended
in its articles 25 and 26, according to decisidfl Haken at the third session of the Meeting of
the Parties (Madrid, 26-28 November 2003).

° Operational Policy/Bank Procedure 7.50: Projects on Interrstiaterways (2001, revised in 2004),
http://go.worldbank.org/RKUSMDSGV.0
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47. The exact national process by which a State becan®esty depends on that State’s
domestic legislation concerning the conclusiorr@éties, which is often set out in that State’s
Constitution. In many States, the accession pracethe Convention is the responsibility of the
Ministry of Foreign Affairs, in consultation witlhé ministry or agency responsible for water
resources (e.g. the Ministry of the Environmeng, Ministry of Agriculture). Typically, the

latter is responsible for the preparation of theeasment of any required changes to the existing
domestic legislation needed to implement the Cotieenin many States, acceding to a treaty is
subject to approval by the Parliament or Governgreamd the domestic legislation must be
brought into conformity with the treaty in connectiwith this procedure and, in any case, by the
entry into force of the treaty with respect to tBédte.

48.  Preparations for the accession can be made bysasgéise changes to the existing
domestic legislation and to bilateral and multitateagreements that the Convention requires. A
useful option is to establish an official workingpgp to assess the impact of the Convention on
the domestic law and policies and on transboundaoperation. The working group may
include ministry officials, representatives of emvimental agencies, municipalities, NGOs and
academic institutions. Specific officials/institis may be designated to lead the accession
process.

49.  The decision on accession implies that the Stateesjgsared to comply with and
implement the Convention. Compliance means thdrhht by the contracting parties of their
obligations under the Convention, and it requihesimplementation of the Convention at the
national as well as the international level (phdflthe Convention). Implementation refers to all
relevant laws, regulations, agreements, policied,aher measures and initiatives that the
Parties adopt and/or take to meet their obligatiorder the Convention. The accession act is an
important first step, but it must be followed b thractical implementation of the provisions of
the Convention.

50. Implementation at the national level and at thell®@f transboundary cooperation is vital
for the effectiveness of the Convention. This mdhasthe Parties must place particular
emphasis on the implementation measures and ap@®athe implementation measures may
cover a wide range of activities from formal ingtibnal and legal reviews to public awareness
campaigns.

51. In order to implement the Convention properly, ptitd parties must ensure, inter alia,
sufficient awareness of the Convention’s obligatiaufficient political attention to
implementation; technical, administrative and ficiahcapacity; coordination among relevant
implementing authorities; and cooperation betweaberoRiparian Parties. As a practical matter,
it is recommended that all initial measures, suclegal, administrative and financial ones, are
in place at the national level upon the accessidheoState concerned to the Convention.

52. A national implementation plan, ideally complemeinéth a time frame, may be useful
for integrating the Convention’s obligations intonglestic activities and transboundary
cooperation. Although preparing such a plan isfawhally required by the Convention,
countries may use it as a step towards the aceceasiimplementation.
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53.  Usually, implementation of the Convention invohatdeast three main steps. First, the
Parties must enact laws and regulations and arttepr adapt bilateral or multilateral

agreements or arrangements. Second, the Parti¢sado sufficient administrative measures.

Third, the Parties must ensure that sufficient hynfiaancial and technical resources are
available for the implementation. Obviously, thex@o need to enact laws, enter into
agreements or establish administrative measurssumtures if the existing ones are sufficient
view of the Convention.

Box 1. Ratification and implementation of the WaterConvention in Finland

Finland signed the Convention on 17 March 1992 ratified it on 21 February 1996. The Convent
was ratified by the President of Finland and thiication instrument was deposited with the Seamgt
General of the United Nations. Nationally, the Cemion was brought into force by a presiden
decree.

In accordance with the division of responsibilitiasforce at the time, the Ministry for Foreign Afifs
was responsible for the Convention’s ratificationgess in Finland. Comments on the ratificationen

Based on the comments, it was assessed that the@an did not require the enactment or amendn
frontier river agreements due to the implementatibtihe Convention.

However, it must be noted that, in order to implatrtee Convention, Finland amended the Water
already in 1994. According to the amendment, ttipesof the Water Act was extended to include

effects on surface waters or groundwaters in therdgtates.

The new Constitution of Finland entered into fonee2000. Now the acceptance of the Parliamer
often required for the conclusion of treaties. Tpmvisions of treaties and other internatio

requested from the Ministry of Justice, Ministry Africulture and Forestry and Ministry of the
Environment, as well as from the Frontier River @aissions of Finland and the neighbouring States.

in
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of national laws or regulations at the time. Neith&s it considered necessary to adapt the bilatera
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obligations, insofar as they are of a legislatiaéune, are brought into force by an Act of Parliame
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Box 2. Accession of Ukraine to the Water Convention

The Law of Ukraine on Accession to the Conventiaswwassed on 1 June 1999. The Law was passed
by the Verkhovna Rada of Ukraine (the Parliament) became effective on 23 June 1999. This was
preceded by the following process.

The Ministry of Environmental Protection of Ukraimeepared the draft Law on Accession to the
Convention. The draft Law, together with the tektiee Convention in the Ukrainian language and|the
explanatory note giving details about the imporéarnd Ukraine’s accession to the Convention, in
particular legal, environmental and economical @erations in favour of enacting this Law, was
submitted for consideration by the Cabinet of Migiis of Ukraine.

The Cabinet of Ministers, after having considereel draft, forwarded it to the Ukrainian Parliament,
where it was accepted and passed as the Law.

Certain financial difficulties emerged with the N&itry of Finance during the agreement process ®f th
draft Law because at that time Ukraine was alremdnransition economy. Eventually, the decision in
favour of accession was made as it required no raeship fees.

V. GENERAL EXPLANATIONS OF THE MAIN FEATURES OF THE
CONVENTION

The framework nature of the Convention

54.  The Water Convention is a typical “framework” ingtrent. Most of the UNECE
conventions as well as significant global environtaktreaties (e.g. on climate change, the
ozone layer, etc.) and UNEP regional seas convenbelong to this category of international
instruments. The primary objective and functiortho$ type of international agreements, which
are sometimes also called “umbrella” treatiesp isreate an institutional framework around the
Meeting of the Parties within which the Partiesperate, benefit from collective technical and
legal assistance and further develop the provisibrise framework agreement.

55.  The objectives of the Water Convention are to beesed through a two-tiered
approach, which envisages two main categories lgjations. The first set of duties, contained
in Part I, are more general and apply to all Patbethe Convention. The second, contained in
Part Il, are more specific and must be implemettiealigh the conclusion of further agreements
by Riparian Parties sharing the same transboundatgrs. The legal framework of the
Convention is more detailed than average umbrgllaeanents, therefore it offers more legal
guidance; this is especially true with respectrtovigzions contained in Part I1.

56. Consistent with the nature of a “framework” instemt, the Water Convention lays down
certain general principles and requirements foPédies to be further developed and made
operational through the adoption of subsequenbpais and certain non-binding (“soft-law”)
instruments in the form of guidelines and recomnad¢iods on specific subjects within the scope
of the Convention. The evolution of a “frameworkdnventional regime through supplementary
protocols has become a well-established practisguations where more concrete actions are
required to achieve the purposes of the regime pegpond to new problems. Under the
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Convention, this has led to the adoption of twoithaital binding instruments: the Protocol on
Water and Health and the Protocol on Civil Liakilit

57.  While legally binding protocols are undoubtedly mnfant, a major contribution to the
development and implementation of the UNECE envitental regimes has been accomplished
through the adoption of non-binding instrumentthm form of numerous guidelines and
recommendations. They deal with a broad range estipns that have to be tackled in order to
make the “water regime” actually workable and affex A set of water-related guidelines and
recommendations adopted under the umbrella of talEeMConvention address, inter alia, such
issues as:

(a) Ecosystem approach in water management (1993 Guedgl

(b)  Water quality criteria and objectives (1993 Recomdadions);

(c) Prevention of water pollution by hazardous substarft994 Recommendations);

(d) Prevention and control of water pollution from fiezeérs and pesticides in
agriculture (1995 Guidelines);

(e) Licensing of wastewater discharges from point sesiinto transboundary waters
(1996 Guidelines);

)] Measures to prevent, control, and reduce groundvpaltution from chemical
storage facilities and waste disposal sites (198&Rimendations);

(9) Monitoring and assessment of rivers and lakes (I9@elines);

(h) Monitoring and assessment of transboundary grouteds/§2000 Guidelines);
(i) Monitoring and assessment of transboundary rivp8@ Guidelines);

)] Sustainable flood prevention (2000 Guidelines);

(k) Monitoring and assessment of transboundary anchatienal lakes (2002
Guidelines);

)] Monitoring and assessment of transboundary rivekes and groundwaters
(2006 Strategies);

(m)  Safety of pipelines (2006 Guidelines);

(n) Payments for ecosystem services in integrated weseurces management (2007
Recommendations);

(o) Transboundary flood management (2007 Model Provgio
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(p) Safety of tailing management facilities (2009 Glirues);
(q) Water and adaptation to climate change (2009 Guaglan

58. These and other soft-law instruments influencedéhe2lopment of the legal regime
established by the Convention, also facilitatisgmplementation by providing clear and
concrete parameters concerning the conduct reqtarddIl compliance.

59. The legal interface between the Water Conventi@hather environmental conventions
adopted under the auspices of the UNECE must &isodntioned. This applies primarily to the
Industrial Accidents Convention, the Espoo Convemtand the Aarhus Convention. All these
treaties contribute to the implementation of thet&é¥&onvention. The linkages between the
Water Convention and other UNECE instruments eridifferent forms — from direct
cooperation in creating new legally binding instemmhand formulating policies to the provision
of operational and technical support at the couletgl.

The “due diligence” nature of the general obligasieinder the Convention

60. When implementing the Convention, a Party is t@gpecial consideration to the legal
nature of its provisions for it to comply with themthe best and most rational way. It appears
that the general obligation of prevention, con&odl reduction of transboundary impact, with its
specifications and articulations, set out in agsc? and 3, is one of “due diligence”, as opposed
to absolute obligations.

61. The ILC in its "Articles on Prevention of Transbalamy Harm for Hazardous Activities"
of 2001, described the “obligation of due diligeipas] the core basis of the provisions intended
to prevent significant transboundary harm, or gtewrent to minimize the risk theredt” This
obligation of prevention coincides precisely witie hormative core of the Convention as set out
in article 2 (1).

62. The due diligence nature of an obligation of preienis precisely determined by the
duty to take “all appropriate measures” aimed atgfevention in point. According to the
European Court of Justice, “appropriate” meansuieg”.

63. Explanation of the due diligence concept is beddaria functional terms. This is to say
that, in order to distinguish in practical term&lae diligence” obligation of prevention from an
“absolute obligation” of prevention, one is to cioles that, in the latter case, a State Party would
be held responsible for breach of the obligatioprefrention whenever transboundary impact
occurs in relation to an activity carried out antirritory. On the other hand, for an obligatién o
due diligence to be considered as having been lheeathe mere occurrence of transboundary
impact would not in itself be sufficient. In order a State to be internationally responsible for
breach of a “due diligence” obligation of preventioext to the occurrence of transboundary
impact, it would be necessary that the State orseherritory the activity was carried out which

10 Report of the ILC, United Nations Doc. A/56/10 Supp. No. 1394..
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caused such an impact could not prove to have addptl the appropriate measures” of
prevention. If transboundary impact occurs desgltappropriate measures having being taken,
the origin State, rather than becoming internatlgmasponsible for breach of an international
obligation, will have to comply with the ancillaopligation to take all appropriate measures —
individually and jointly with the victim State — tmontrol and reduce such impact. The general
legal concepts just explained coincide with themative structure of the basic obligation of
prevention, control and reduction of transboundlamyact under article 2 of the Convention.

64. The due diligence nature of the obligation of preian, control and reduction of
transboundary impact and the concept of “approgmieds” of the measures required involve a
significant measure of relativity as to both cotgeand time frame of the conduct which is to be
taken by Parties.

65.  Such relativity would be proportionate to the catyaaf the Party concerned, as well as
to the nature and degree of the risk of occurref¢einsboundary impact in light of the specific
circumstances, including the individual featureshef relevant water basin. This is to say that,
on the one hand, the higher the risk of a majomichp- such as that of a flooding from failure of
a dam, or of serious toxic pollution from failurean industrial plant — the greater the care due
(i.e. the appropriate measures). On the other thadyigher the degree of scientific,
technological, economic and administrative develeptnand capacity of the State Party, the
higher the standards of care expected and regoyréd

66. The Water Convention precisely requires each Rargsyart with due care the process of
adoption of “all the appropriate measures” for aglrig the result eventually required by its
relevant provisions, right from the time of comjuatof the ratification, or accession proc&ss.

67. Three specifications are called for in order teeasshe actual contents of the duty of care
under the due diligence obligations set out inWreer Convention:

(@) The relativity and flexibility of the obligath to take “appropriate measures” is
complemented under the Convention by general paeamesuch as the precautionary, polluter-
pays and sustainability principles (art. 2 (5)) atehdards, such as those set out in article Ben t
introduction, amongst others, of a permit regimseoon the best available technology, on
environmental impact assessment, as well as osetieg of emission limits and of water-quality
criteria. Those standards and parameters contributee concrete determination of the normative
content of the due diligence obligations of prei@nand of the corresponding duty of care;

(b) It is practically and legally difficult, if tampossible, for the victim of a
transboundary impact to prove that all the appetprmeasures of prevention have not been

1 «Many agreements contain a special clause, in whiclStates pledge themselves to take “all appropriate
measures” or to make “appropriate efforts to controlraddce sources of pollution in the area or in the space
concerned”. This is to be done both by establishiogrtieal and administrative procedures for informing other
States in the event of pollution. It is clear that sucheagents do not establish the strict obligation not to pollu
(obligation of result), but only the obligation to “endeavour” urttie due diligence rule to prevent, control and
reduce pollution. For this reason, the breach of such oldigatvolves responsibility for fault (rectius: for laof
due diligence)” (R. Pisillo Mazzeschi, “Forms of Intefoatl Responsibility for Environmental Harm”, in
International Responsibility for Environmental Hadr§, 19 (F. Francioni and T. Scovazzi eds., 1991).
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adopted by the national authorities of the oridiat& While it is possible for a subject to prove
that it has taken action and has kept a recort fi$ virtually impossible to provide
documentary evidence that a third party has nartaction. Consequently, there is a general
agreement that in this area of law an inversiothefourden of proof applies, shifting from
claimant onto the origin State of transboundaryaotplt will be for this State, rather than for any
subject invoking responsibility, to demonstratet gygpropriate preventive action has been
adopted within its jurisdiction;

(©) As already anticipated, the due diligence gdilon to take “all appropriate
measures” applies, not only to the obligation ofvention, but also to that of control and
reduction of transboundary impact. That is to $&t,tunder the Convention, the occurrence of
transboundary impact is the trigger for the oblwato take all appropriate measures to control
and reduce such an impact;

68. The above being said about the basic feature ajeheral principle of prevention,
control and reduction of transboundary impact, simeuld not lose sight of those specific
provisions in the Convention that provide for imraely applicable obligations. This is the
case with the following obligations:

(@) To set emission limits for discharges into surfaegers based on the best
available technology, specifically applicable tdiindual industrial sectors (art. 3, para. 2);

(b) To define water quality objectives and adopt watality criteria in conformity
with annex III;

(c) To establish programmes for monitoring the condgiof transboundary waters
(art. 4);

(d) To make information on the conditions of transbamydvaters available to the
public, according to the indications set out in a;

(e) To cooperate according to the articulations andifipations provided for under
article 2 (6), and articles 5, 6, 9, 10, 11, 12,18 15, 17. Obviously, full compliance with this
obligation is subject to the cooperative attitugteghe other riparians; however, for a Party not to
be found in non-compliance with the obligation obperation it is to demonstrate that
cooperation could not be possible due to the dtitf riparians, while it has adopted all
measures to make cooperation possible.
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VI. EXPLANATIONS AND CLARIFICATIONS OF SELECTED PRO VISIONS
PART I. PROVISIONS RELATED TO ALL PARTIES

A. Article 1, paragraphs 1,2,3,4 and Article 9, paagraphs 1 and 3 —
Scope of the Convention

Article 1 (1, 2, 3 and 4)

For the purposes of this Convention,

1. “Transboundary waters” means any surface orrgtovaters which mark, cross or are
located on boundaries between two or more Statesrever transboundary waters flow

directly into the sea, these transboundary wateldsa¢ a straight line across their respective

mouths between points on the low-water line ofrthanks;

2. “Transboundary impact” means any significanteade effect on the environment resulting

from a change in the conditions of transboundarevgacaused by a human activity, the

physical origin of which is situated wholly or i within an area under the jurisdiction of]
Party, within an area under the jurisdiction of tieo Party. Such effects on the environme
include effects on human health and safety, fli@ana, soil, air, water, climate, landscape

and historical monuments or other physical strestur the interaction among these factors;
they also include effects on the cultural heritagsocio-economic conditions resulting from

alterations to those factors;

3. “Party” means, unless the text otherwise indisaa Contracting Party to this Convention;

4. “Riparian Parties” means the Parties bordeffiegsame transboundary waters;

Article 9 (1)

The Riparian Parties shall on the basis of equality reciprocity enter into bilateral or
multilateral agreements or other arrangements, evtierse do not yet exist, or adapt existir
ones, where necessary to eliminate the contraditioth the basic principles of this
Convention, in order to define their mutual rela@nd conduct regarding the prevention,
control and reduction of transboundary impact. Rifgarian Parties shall specify the
catchment area, or part(s) thereof, subject to @@tjpn. These agreements or arrangeme
shall embrace relevant issues covered by this Cuiore as well as any other issues on
which the Riparian Parties may deem it necessacpoperate.

Article 9 (3)

3. In cases where a coastal State, being Partyg@bnvention, is directly and significantly
affected by transboundary impact, the Ripariani®adan, if they all so agree, invite that
coastal State to be involved in an appropriate mamthe activities of multilateral joint

g

nts

bodies established by Parties riparian to suclslbramndary waters.
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1. Background explanations, analysis and clarifidgon

69. The “scope” of a treaty determines its “spherepgfli@ation”, i.e. the subject matters
addressed by its provisions. The scope of “teidtdreaties” determines also the geographical
(in our case, also the hydrological or hydrograahisphere of application of the treaty,

including the water resources, as well as the watated components of the environment,
governed by its provisions. It can also definetyipes of uses, or activities, regulated by the
treaty. Finally, it determines the issue of eliliilyj i.e. which States are entitled to participate
such a treaty. Thus, there are different aspedte twonsidered and established in order to assess
the scope of the Convention: its geographical appbn, the kinds of situations and activities,

as well as who is involved in or affected by igliuding the question of which States have a right
to become a Party to it. These issues are clostdyrelated, and the rights and obligations
related to each of them have an influence on titgsiand obligations related to the others.

Geographic scope

70. The geographic scope of the Convention is definaatticle 1 (1), with regard to the
types of waters, and in article 2 {6)with regard to the relevant catchment areas arioet
marine environment.

71. Asto the types of waters falling within the scaj¢he Convention, the key words are
transboundary waters, surface waters and groundsvate

72.  According toarticle 1 (1), the expression transboundary watexans any surface waters
or groundwaters which mark, cross or are locatedaumdaries between two or more States.
Wherever transboundary rivers flow directly inte gea, such rivers fall within the reach of the
rules of the Convention until a straight line asrdeir respective mouths between points on the
low-water line of their banks.

73.  Surface waters include waters collecting on thengdan a stream, river, channel, lake,
reservoir or wetland. Groundwaters include allwzer which is below the surface of the
ground in the saturation zone and in direct contattt the ground or subsoil. As for
groundwaters, the Convention includes both confenedl unconfined aquifers.

74.  Article 2 (6) provides that transboundary watersutt not to be limited to a water body
(e.g. ariver, a lake, a groundwater aquifer),dhatuld cover the catchment area of the said water
body (or in case of a groundwater aquifer, whetloerfined or unconfined, its entire recharge
area). The entire catchment area of a surface \wathr or a recharge area of the groundwater
aquifer should be understood as the area receiligvaters from rain or snow melt, which

drain downhill (on the surface or below the surfatéhe ground in the unsaturated or saturated
zones) into a surface water body or which infigrdtrough the subsoil (i.e. the unsaturated zone)
into the aquifer®

12 5ee commentary to article 2(6).

2 Note should be taken of the definitions in the EU WFDs Directive uses the term “river basin”, whereby the
river basin means the area of land from which all sunfageoff flows through a sequence of streams, rivers and,
possibly, lakes into the se&a single river mouth, estuary or delta. This Directilso uses the term “sub basin”
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75.  Itis important to note that in hydrological terthe term “catchment area” equally
applies to areas from which water drains downhttia part of the river (for example, the area
upstream of the point of the confluence of a rivéh its tributary or the area upstream of the
outflow of a lake) or areas from which water drailesvnhill into the totality of a river (i.e. the
area upstream of the point where the river flovis the sea, an enclosed lake or desert sink).

76.  The Convention adopts an integrated approach terwase and protectidil.This
approach is based on the concept of catchmentardascribed above (para. ,/@)compassing
also “other elements” of the environment, suchigdamd, fauna and flora to the extent that
theses “other elements” interact with the relewearisboundary waters (see article 1 (2)).
Therefore, the entire catchment area or parts ehemmprise the physical unit on which the
Riparian Parties shall cooperate by developing bained policies, programmes and strategies
under article 2 (6). This approach is also refl@dateArt 9 (1), which calls upon Riparian Parties
to specify the catchment area(s), or parts thevdwof;h are subject to cooperation.

77. Atrticle 1 (1), excludes sea waters from the scdpba Convention. However, article

2 (6) requires Parties to protect the environmeitiénced by their transboundary waters,
including the marine environment. This obligatiasthad a far-reaching influence on a number
of agreements, developed on the basis of the Ctiovemvhich have included provisions to
protect the recipient sea and coastal areas. Jtieicase, for example, of the agreements on the
protection of the rivers Elbe, Oder and Danube.

78. Itis important to note that the Convention doesexzlude transboundary waters which
end in a desert sink or in an enclosed lake.

Substantive scope

79. The key substantive scope of the Convention focaedke prevention, control and
reduction of transboundary impact as defined iiclart (2).

80.  Accordingly, the Convention follows a holistic appch to the concept of environment in
addressing the adverse effects on its diverse coemgs listed in article 1 (2).

The expression “significant adverse effect” progid@ abstract standard of guidance for the
assessment of the acceptable threshold of hareninikimilar provisions contained in other
multilateral environmental agreements (MEAS) inethiwve find the terms “appreciable”,
“substantial”, “important”, or “serious”. In the gparatory work which led to the New York
Convention, the ILC indicated that the replacenudnbe word “appreciable” with “significant”
did not purport to raise the applicable standardageptable adverse effect, as it would have

whereby the sub-basin means the area of land from whishrédice run-off flows through a series of streams,
rivers and, possibly, lakes to a particular point imaer course (normally a lake or a river confluence).

Thus, in the Convention’s meaning the “catchment areideistical with the “basin area”, as defined by the EU
WFD, when the river ends up in the sea, and “a part tfiezao be understood as the area of a “sub-basin”, as
defined by the EU WFD, when the river ends up in any athdace waters.

4 «River basin management”, as practiced today, is basedatnas integrated approach.



ECE/MP.WAT/2009/L.2
Page 24
Annex

been the case with the words “substantial” or taes?!® The expression “significant adverse
effect” reflects the international general prineipif “good neighbourliness” which sets out the
duty to overlook minor, insignificant, inconveniescderiving from activities in neighbouring
countries. There can be said to be “significanieask effect” when there is a real impairment of
a significant use of the water body or of its eamment by a riparian. To put it with the words of
the ILC, “significant harm” is intended as “a detantal impact of some consequence upon, for
example, public health, industry, property or theimnment in the affected Stat¥ This is

fully in line with the principle of equitable utdation codified in the Water Convention under
article 2 (2 (c))

81. The concrete assessment of the “significance thidsbf the adverse effect making up
the transboundary impact depends on the catchmeatspecific situation, including the specific
circumstances pertaining to the riparian Partigslired, on a case-by-case basis. The same
adverse effect may be considered “significant’me catchment area, but not in another,
according to the different depuration capacity kde, or to the kind of uses affected and to the
alternative uses available in each relevant catoharea. The purpose of determining the
“significance threshold” is that of providing guitze to the Parties in the adoption of the
concrete legislative and administrative measungeeisely aimed to prevent overcoming that
threshold — so that they may be considered as tppiaite” by the interested riparians.
Therefore, exchange of data and information, asagetonsultations — i.e. cooperation —
between them is crucial for the assessment ofdbepgable, or non-permissible, “adverse
effect” of an existing, or planned, activity. Tlaiscounts for the three-pillar normative
cornerstone of the Convention, based on (a) thieamot rule; (b) the equitable utilization
principle; and (c) the cooperation principle, as tlatalyst for the realization the prior two.

82. The elaboration of water-quality objectives andecia is the key to the concrete
assessment of the “significance threshold” on a-tgscase basis, particularly if they are
elaborated jointly by riparians. On that score,@oavention provides a most advanced
regulatory setting facilitating such an assessnieigtto be recalled that the Convention, next to
the obligation for riparians to enter into “agreeseor arrangements” for the establishment of
joint bodies, whose various tasks include thatelaborate joint water-quality objectives and
criteria”, provides in annex Il a number of guiitels to that end.

83.  For the same purpose, the Parties to the Waterd&bion that are also Parties to the
Espoo Convention will make reference to appenaikthe Espoo Convention, providing a list
of activities that are likely to cause significalverse transboundary impact, together with
appendix lll, setting out the “general criteriaatssist in the determination of the environmental
significance of activities not listed in appendixAppendix IV is also of assistance in providing
for an inquiry procedure on “the question of wheth@roposed activity listed in appendix | is
likely to have a significant transboundary impadtthile reference to those parameters is not
mandatory for Parties that are not Parties to gpgo& Convention, it can be of useful guidance,

15 Report of the International Law Commission on the worksoforty-sixth session, U.N. GAOR 49th Session,
Suppl. No. 10, U.N. Doc. A/49/10, pp. 11 f. (1994).

18 Report of the International Law Commission on the worksofortieth session, U.N. Doc. A/43/10 (1988),
reprinted in [1988] 2(2) Y.I.L.C.1, p. 36.
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anyhow, in complying with the obligations of pretien, of equitable utilization and of
cooperation under the Water Convention.

84. The Water Convention applies to any activity thatymause transboundary impact
without defining the nature and location of suctivaty. That means that an activity causing, or
likely to cause, transboundary impact can be lacateywhere in the territory of a State, without
regard to its proximity to the border, or to thetevdbody. States should therefore consider the
entire catchment area and even, in some casesoffifined aquifers, for example, their entire
recharge areas) beyond it, to ensure that no toamskary impact is caused.

85. Inline with the principle of legal equality of $&, the normative scope of the provisions
of the Convention is primarily that of addressihg teciprocal relations between Riparian
Parties. However, the Convention contains provisitiat also aim to protect the common
interest of the community of its Parties in thesgr@ation of the environment. These are called
integral obligations (or obligatioresga omnes partgsin the sense that, in order to protect
community interests, they create a set of indilésdmrresponding rights for the community of
the Parties. Conduct seriously in contrast wittséhobligations is not admissible, even if it
results from mutual agreement by two, or more, RapaParties, or from a reciprocal action in
response to a previous violation of the Conventiatordingly, conduct that causes serious and
irreversible harm to the environment of anotheteSRarty, or a use of a water body that proves
unsustainable for the environment would not be pesitnle under the Convention.

Eligibility to participate

86. The issue of the scope, or territorial applicatioiian international agreement is also
linked to the question of which States are entittegarticipate in a given treaty. The Water
Convention was initially conceived as a pan-Europa&a in other words, a typical “regional”
instrument. According to its article 23 the Conwemnts open for the States members of the
UNECE, States having consultative status with thNEEGE, and regional economic integration
organizations constituted by sovereign member Stt&/NECE to which their members have
transferred competence over matters governed bgdneention. Currently, UNECE comprises
of 56 countries located in the EU, non-EU Westanroge, Eastern Europe and South-Eastern
Europe, Caucasus, Central Asia, North America, elsag Israel and Turkey. All of them have
the right to become Party to the Convention.

87.  On 28 November 2003, the Parties to the Water Guiveamended its articles 25 and
26 unlocking the door for any other States thatMeenbers of the United Nations to accede to
the Convention upon approval by the Meeting ofRhaeties. With these amendments, once in
force, the Convention will acquire an entirely difént character of a “global” treaty potentially
open for universal participation. Unlike other gibimternational agreements, however, the non-
UNECE States’ entitlement to become a Party issntdmatic. It is dependent on and
conditional upon the approval by those Partieswst Parties to the Convention on 28
November 2003. The amendments will enter into fovith 23 ratifications. Nevertheless, the
Meeting of the Parties will not consider any reqdesaccession by States outside the UNECE
until the amendments have entered into force fdhalStates and organizations that were
Parties to the Convention when they were adopted.
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88. The Convention addresses two categories of Stdtagies” and “Riparian Parties”.
Under article 1 (3) “Party” means a Contractingt?& the Convention itself. Thus, any State
that has ratified or acceded to the Conventiomisiclered a “Party” within the meaning of this
provision. On the other hand, the term “RipariartiPg’, as defined in article 1 (4), refers to
those Parties to the Convention that border theedemnsboundary waters. They are required to
enter into bilateral and multilateral agreementsceoning their “common” waters as provided
for in article 9’

89. As anticipated above, although the primary focuthefConvention is on fresh waters, it
does not ignore potential negative consequencteofuse for the marine environment. In
international practice, marine pollution througlrsboundary rivers is dealt with by a different
“family” of international instruments: regional seeonventions and additional protocols on
land-based sources and activities. The latter gitemides for the possibility of non-coastal
States located within the catchment areas of t@nsdary rivers flowing into a regional sea to
become a Party to such agreements.

90. Likewise, the Water Convention mirrors this sitoatin its article 9 (3). It envisages that
in cases where a coastal State, being Party tGahegention, is directly and significantly

affected by transboundary impact deriving from stasundary waters, the Riparian Parties can,
if they all so agree, invite that coastal Statbéanvolved in an appropriate manner in the
activities of multilateral joint bodies establishieygl Parties riparian to such transboundary waters.
Thus, the Convention opens the door for the aftectastal States to at least participate in the
activities of the Riparian Parties, if not to be@aparty to specific transboundary waters
agreements.

2. Examples

Box 3. Cooperation on the Ems-Dollard estuary

The Ems-Dollard estuary serves as an example qferation between States in an area without fixed
delimitation lines. This cooperation between thethddands and Germany is based on the Bms-
Dollard Treaty (1960). The treaty establishes atjohanagement system for the estuary (internal
waters and the 3 nautical miles territorial sed)iclv focuses mainly on issues of navigation, wadgriv
construction, fisheries and hunting. For this psgpa@ permanent Ems-Dollard Commission yas
established, which meets on a regular basis.

With regard to environmental issues in the estuastipplementary environment Protocol to the Efms-
Dollard Treaty was adopted in 1996. This Protoaadld with cooperation in the water and the nature
conservation sectors, in particular more in thasref water quality and water ecology. Informatjon

exchange, coordinated monitoring programmes, dpwabmt of common standards, improvement of
water status, coastal protection, etc., are theegsdealt with under the Protocol.

The Permanent Dutch-German Transboundary Watergn@mion established in 1963 is in charge of
implementing the provisions of the Protocol. Thisn@nission meets once a year and has several
regional working groups, including one for the EBwllard region.

" See commentary to article 9
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Both countries have agreed on a practical apprtmadheir cooperation in the Ems-Dollard
estuary. This cooperation, especially among thenedj authorities on Dutch and German

side, is conducted in the spirit of good neighbioeds, and can be characterized as very

constructive, based on trust and mutual understgndi

Box 4. Beyond freshwaters, protection of coastal aas and recipient seas: how the agreements

on the Elbe, Oder and Danube aim to protect the relant recipient sea

1. The Preamble of the Agreement on Internatiormhfission for the Protection of the Elbe Ri
expresses the necessity to decrease the pollatézhdf the North Sea. Article 1 (2 (c)) stipulatiest

er

the contracting Parties (Czech Republic and Gerjnanil consistently decrease the load of the

North Sea from the Elbe River basin”.

To meet this and other basin-wide provisions thetreating Parties developed and implemented
Action Programme for Reduction of Harmful Substanicethe Elbe and its basin for 199895, and
the Action Programme Elbe for 199%10. The impact of implemented measures is matdy

the

means of the International Monitoring Programmehaf Elbe through the network of international

monitoring profiles. The results are regularly psiéd and open to the public. To prevent accide
pollution the International Warning and Alarm Plahthe Elbe has been developed. At present

ntal
the

Elbe River Basin District Management Plan is balegeloped in line with the requirements of the EU

WED.

2. The Preamble of the Agreement on the Internati@ommission for the Protection of the Og
River Against Pollution informs that one of the geas for the conclusion of the Agreement was
“necessity to improve the ecological status of Oded Stettin Lagoon” and the “endeavour
decrease the load of the Baltic Sea”. One of tresgof the Agreement set in article 1(2 (a)) is
prevent and consistently decrease the load of tber,Cas well as Baltic Sea by the harm
substances”.

After the Agreement entered into force, the CorimgcParties approved the Programme of Urd
Measures Oriented to the Protection of the OdeeiRand its Basin against Pollution for the Ye
19972002. The impact of measures was observable alfweiBaltic Sea. To protect waters aga
accidental pollution countries developed the EmmeygePlan for the Oder including the Internatio
Warning and Alarm Plan for the Oder which is atserg being updated. In line with the EU WFD,
Monitoring Programme for the Oder River Basin haerb developed and the Oder River B3
District Management Plan is under preparation.t@dise measures are helping to improve water
its ecosystems in the Oder River basin and corifilalso to the status of water in the Baltic S
Moreover, cooperation with the Helsinki Commiss(HELCOM)18 is secured by the participation
both Germany and Poland in HELCOM activities.

3. The Danube River Protection Convention in itegonble emphasizes “the urgent need
strengthened domestic and international measuresetgent, control and reduce significant adve
transboundary impact from the release of hazardmisstances and of nutrients into the aqu
environment within the Danube Basin with due afttentalso given to the Black Sea”. In
conclusion, the preamble notes that the contra®eugies are “striving at a lasting improvement

ler
the
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protection ofthe Danube River and of the waters within its catchmarga in peicular in the

8 The Helsinki Commission (HELCOM) is the governing body ef 1892 Convention on the Protection of the

Marine Environment of the Baltic Sea Area.
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transboundary context and at sustainable water gesnent taking duly into account the interests of
the Danube States in the field of water use ariieasame time contributing to the protection of {the
marine environment of the Black Sea”. In articlél®, one of the objectives of the Convention ig tha
the contracting Parties “shall endeavour to contelio reducing the pollution loads of the Blacla $e
from sources in the catchment area”.

To reduce pollution in the Danube River basin,ltfternational Commission for the Protection of the
Danube River (ICPDR) approved and implemented dfirg Action Programme 2062005. The
Transnational Monitoring Networkto monitor and assess the pollution loads in theube river
basin which potentially enter the Black Seand the Accident Emergency Warning System for the
whole Danube River basin to mitigate impact of fl@esaccidents - have been established. A
Memorandum of Understanding was signed in 2001 &éetvthe International Commission for the
Protection of the Black Sea (ICPBS) and the ICPDR@mmon strategic goals. The Joint Technical
Working Group secures exchange of information betwtbe ICPDR and ICPBS. At present the
Danube River Basin District Management Plan is ¢pelieveloped according to the EU WFD. The
Danube River Basin District as defined by the ICR&Rers the Danube River basin, the Black Sea
coastal catchments on Romanian territory, and taekBSea coastal waters along the Romanian and
partly the Ukrainian coasts.

B. Article 2, paragraph 1- Obligation to prevent, control and reduce
transboundary impact

Article 2 (1)

1. The Parties shall take all appropriate meagorpsevent, control and reduce any
transboundary impact.

1. Background explanations, analysis and clarifidgon

91. The aim of this article is to avoid significant trabeing caused to riparian States by
imposing the duty to take all appropriate meastoebat effect® It codifies a customary
international rule known, as the “no-harm rule’isllinked to the principle of equitable and
reasonable utilization, under article 2 (2 @)#nd to that of cooperation, under article 2 (6),
hence making up the three-pillar normative cormerstof the Convention.

9 According to the International Court of Justice, “Théstnce of the general obligation of States to ensure that
activities within their jurisdiction and control respéo¢ environment of other States or of areas beyond national
control is now part of the corpus of international law ratato the environment” (Legality of the threat or use of
nuclear weapons, par. 29, ICJ Reports 1996, p. 241-242)Isgwiaciple 21 of the 1972 Stockholm Declaration:
“States have, in accordance with the Charter of the WilNtgions and the principles of international law, the
sovereign right to exploit their own resources pursuant to tiagiremvironmental policies, and the responsibility to
ensure that activities within their jurisdiction or contol not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction.” The saube is also embodied in Principle 2 of the 1992 Rio
Declaration.

0 This linkage is clearly demonstrated in article 1hef Rules on water pollution in an international drainagenbasi
adopted by the International Law Association at its Moh®easion (1982), which provides, inter alia, that
“consistent with the Helsinki Rules on the equitableaailon of the waters on an international drainage basin,
States shall ensure that activities conducted withim thaitory or under their control conform with the prineipl

set forth in these Articles concerning water pollutioarninternational drainage basin”.
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92. As already indicated, the obligation for Partiesatice all appropriate measures is a due
diligence obligation. It means that the conduat@ath Party “is that which is generally
considered to be appropriate and proportionaleaddgree of risk of transboundary harm in the
particular instancé”. The higher the risk or degree of transboundapeich, the greater will be
the duty of the State to take “all appropriate meas'.

93.  The obligation under review, like all due diligerag@igations involves a reasonable
amount of flexibility. Since the level of econontievelopment and the relevant technological,
infrastructural or institutional capacity may vdrgm one State to another, such differences are
to be taken into account in determining whethearigular Party has taken “all the appropriate
measures”, i.e. whether it has exercised the reduue diligence. However, such a country-
specific approach does not dispense any Party ifioobligations under the Convention, thus
neutralizing their normative impa%?t.To that end, one is precisely to identify and rétfe
minimum requirements of the general provision urmersideration.

2. Minimum requirements to comply with the provision

94.  In order to identify the minimum requirements derg/from the general expression “all
appropriate measures” for the purposes of complhyirtig article 2 (1), one is to draw guidance
from a number of provisions of the Convention atyuaaking up and specifying the normative
content of the due diligence obligation in questi®pecial reference should be made, among
others, to articles 2 and 3 - including referemcarinexes Il and lIll, respectively on “best
environmental practice” and “water-quality objeesvand criteriaZ dealing with the

prevention, control and reduction of transboundiamyact.

95.  Therefore, in case of a problem about complianca Barty with the obligation of
prevention under review, that Party is to showeratia, that:

@) It has taken “measures for the prevention, comtnol reduction of water pollution
[...] at source” (art. 2 (3));

(b) Such measures do not “result in a transfer of foliuo other parts of the
environment” (art. 2 (4));

(© It has taken legal, administrative, economic, foiahand technical measures to
apply low and non-waste technology in order to prenemission of pollutants at source (art. 3

1 @)

(d) It has introduced a licensing regime of wastewdischarges also providing for
monitoring and control of the authorized dischargased on the best available relevant
technology (ibidem, (b, c));

%L International Law Commission, Report of the fifty-thirésien (2001), doc. A/56/10, Draft articles on
international liability for injurious consequences arising @ acts not prohibited by international law, commentar
under article 3 (11).

%2 See also International Law Commission, op. cit, comnngniader article 3 (13).
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(e) It applies biological treatment (or equivalent @sges) to municipal wastewater,
or, at least, concrete steps to that effect haee bedertaken (ibidem, (e));

() It applies measures for the reduction of nutriaptuis from industrial and
municipal sources (ibidem, (f));

(9) It applies appropriate measures and best envirotaingractices (in conformity
with annex II) for the reduction of inputs of netmis and hazardous substances from diffuse
sources, especially agriculture (ibidem, (g));

(h) It has developed contingency planning (ibidem; (j))
0] It has taken measures to prevent the pollutiorafigdwaters (ibidem, (k)).

96. The obligation expressed in article 2 (1), appitesarious forms of adverse effects to the
environment in conformity with the definition ofmsboundary impact under article 1 (2), of the
Convention. Such a definition is inevitably abstrand situation specific, since it assumes that
an impact that is significant in one case may o$din another. Nonetheless, it represents one
of the most detailed definitions to be found in altitateral environmental agreement of the
significant transboundary harm to be preventedtoAle concrete determination of the
threshold of “significant adverse effect on theismment” to be prevented, international State
practice, arbitration practice, the ILC and legi@rature are unanimous to the effect that it is to
be assessed on a case-by-case basis. To thisoesd|tation and cooperation between the
countries involved may be held upon request byctimeplaining State. Such consultations will
involve interpretation and application of the nerhaule, together with the equitable utilization
principle, to the specific circumstances of eastegicase. The Convention offers a most
advanced institutional framework for such a joirdgess to take place. Furthermore, as to the
criteria for the actual assessment of the permssiio prohibited, impact in each given case, the
Convention provides advanced tools for such arsassent insofar as States Parties comply,
individually and jointly, with the specific provisins on the setting of emission limits, water-
quality objectives and criteria.

97.  One last important aspect on the point at isstigatsno Party may be held responsible
for breach of the obligation of prevention dueremsboundary impact that may derive from
another country. This may happen inter alia wh@stream Country A pollutes its own section
of a transboundary water body or withholds watetsrerritory to such an extent that — due to
the already high concentration of pollutants reegier to the reduced dilution capacity of the
receiving water — downstream Country B is rendemsable to meet its own obligations vis-a-vis
downstream Country C. This case has been partigaddressed during recent developments
concerning the EU water regime. Article 6 of thiRty Substances Directi?@provides that no
Member State may be held liable for breach of liigyations to meet applicable environmental

%3 Directive 2008/105/EC of the European Parliament dnbeoCouncil of 16 December 2008 on environmental
quality standards in the field of water policy, amending amdeguently repealing Council Directives 82/176/EEC,
83/513/EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC and amending R&@&D0/60/EC of the European
Parliament and of the Council.
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quality standards if it can demonstrate that thmeeging of such parameters was due to pollution
outside its national jurisdiction and that, desp&eourse to the required coordination
mechanisms, it was unable to take effective meagoreomply with those standards.

98. In similar circumstances, Country B would still lneder the obligation of reduction of
transboundary impact vis-a-vis Country C. Howetlee, appropriate measures to that end and
related costs should be undertaken jointly withdhigin Country A according to an equitable
share.

3. Examples

Box 5. Joint protection of the Rhine River

In 1976, the States in the International Commission the Protection of the Rhine signed the
Convention for the Protection of the Rhine agalwitution by Chlorides (Chlorides Convention). The
water quality of the Rhine was rather poor in tBgds and the States felt obliged to cooperatade
to improve water quality, especially with regarddignking water production. Chloride pollution was
one of the major concerns. It was caused espedigllyotash mining - chloride from the mining sites
was discharged into the Rhine. It was agreed whdigle less chloride into the Rhine and to injeicito
deep ground layers. Germany, France, Luxemburg, Netherlands and Switzerland shared [the
investment costs. The Chlorides Convention aimmfpmrove water quality in such a way that 200 mg/I

chloride ions are not exceeded at the German/Dudctier. The Convention also regulates a stand, still
of chloride discharges by fixing national overalifhts, which are not allowed to increase. The
Protocol to the Convention has been signed in 1@Ofurther specify the obligations of Parties

regarding the reductioof chlorides in the Rhine.

Box 6. Experience of the Czech Republic with the pvention of transboundary pollution

Transboundary pollution prevention is addressethbyinternational commissions for the protectior| of
the rivers Elbe, Oder and Danube by means of iheaation programmes for pollution reduction ir th
respective river basins in the past, of joint mamiity and assessment programmes of the statis of
transboundary waters, of commonly agreed internatiaccident emergency and warning systems valid
for all contracting Parties in the basins, andrndéinational River Basin District Management Pléors
the three river basins, which are being developedraing to the requirements of the EU WFD.

According to various bilateral treaties and agregsbetween the Czech Republic and neighbouring
States (Austria, Germany, Poland and Slovakia)straundary waters are surface and ground waters
creating, crossing, or neighbouring boundawéh other States, if measures on them can impect t
status of waters on the other State territoryhthdase of measures on transboundary waters, ctmdy3
Parties apply national regulations. To prevent tiegdransboundary impact all measures planned on
transboundary waters (issue of permissions fohdisges, maintenance or modifications of the streams
planned constructions on them, withdrawals, measafiiencing minimal flow, etc.) are to be

discussed and agreed with neighbouring Statesddedad. As a preventive measure the bilateral
commissions for transboundary waters also estaalisommon accident emergency and warning plans
containing a description of accident emergencyvaaching procedure and contacts of the competen
authorities on both sites. This regards the cak#isauls, ice hazard as well as accidental pollut the
local level. Tests of the system are being perfornegularly. Moreover, the areas with potentially

disputable water quality or quantity are regulanignitored on the basis of commonly agreed monitpri
programmes.

n
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C. Article 2, paragraphs 2 (c) and 5 (c} The equitable and reasonable
utilization principle

Article 2 (2 (c) and 5 (c))

2. The Parties shall, in particular, take all ajppiete measures:

(c) To ensure that transboundary waters are usadeasonable and equitable way, taking into
particular account their transboundary charaatethé case of activities which cause or are
likely to cause transboundary impact;

5. In taking the measures referred to in paragrapdnsd 2 of this article, the Parties shall be
guided by the following principles:

(c) Water resources shall be managed so that #xdsref the present generation are met without
compromising the ability of future generations tegntheir own needs.

1. Background explanations, analysis and clarifidgon

99. Originally, alternative claims of State entitlemener transboundary waters were based
upon the extreme and irreconcilable doctrines gbhlie territorial sovereignty on the one hand
and absolute territorial integrity, on the othelai@s based on absolute territorial sovereignty, a
favourite of upstream States, would allow a Stalenited use of transboundary waters falling
within that State’s territory regardless of thea®and concerns of other watercourse Sfates.
Conversely, the principle of absolute territorideigrity, which tends to favour downstream
States, would prohibit an upstream State from fetgrg with the natural flow and conditions of
an international water body. Neither of the tworapghes ever prevailed in international
practice. As a compromise result, the doctrinanoitéd territorial sovereignty is now widely
accepted by States as being the foundation upociwvihe principle of equitable and reasonable
utilization has evolved in conjunction with the harm rule and the principle of cooperation.

100. The principle of equitable and reasonable use Ikre®ognized as part of customary
international law, as evidenced by internationaéagents, non-binding instruments, decisions
of courts and tribunaland in the writings of publicistS.The most authoritative recognition of

%4 See, generally, McCaffrey, S.C., Second Report on dvedf the Non-navigational Uses of International
Watercourses, [1991] 2(2), Yearbook of the International Cammission, 105-109, U:N. Doc.
A/CN.4/SER.A/1991/Add.1 (Part 2).

5 Commentary to Draft Articles on the Law of the Nanvigational Uses of International Watercourses, in Report
of the International Law Commission on the work of @dy-sixth session, United Nations GAOR, forty-ninth
session., Supp. (No. 10), U.N. Doc. A/49/10 (1994), repdim [1994] 2(2) Yearbook of the International Law
Commission, at 222, para. 24. The commentary concluded‘thsurvey of all available evidence of general
practice of States, accepted as law, in respect afdhenavigational uses of international watercoursedudimy
treaty provisions, positions taken by States in spedifiputes, decisions of international courts and tribunals,
statements of law prepared by intergovernmental and non+goeetal bodies, the views of learned commentators
and decisions of municipal courts in cognate cases - retfedlthere is overwhelming support for the doctrine of
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its customary character can be found in the Inteanal Court of Justice (ICJ) judgment in the
case concerning the Gdkovo-Nagymaros Project (Hungary/Slovakia) on tlenbe River,
where the Court referred to the watercourse Stav@sic right to an equitable and reasonable
sharing of the resources of an international watese®®. Its universal acceptance as a principal
binding rule in the field of transboundary watesaerces has been enhanced by its codification
in articles 5, 6 and 10 of the New York Convention.

101. This principle reflects the concept of “communifyirterest of riparian States” in an
international water body together with the perfagaality of the right of each of them in its use,
first recognized with respect to navigation by Begrmanent Court of International Justice in the
River Oder casd, later recalled and applied by the ICJ in the &advo-Nagymaros case to the
non-navigational uses of international watercouffses

102. Article 2 (2 c), should be read in conjunction waitticle 2 (5 c), according to which
“water resources shall be managed so that the ré¢lle present generation are met without
compromising the ability of future generations tegntheir own needs”. This is fully in line

with the contemporary developments of internatianestomary water law according to which
the principle of equitable use incorporates thatustainable development. That is to say that a
use of an international water body may not be dmred as equitable, therefore legal, if it is not
sustainable. This is corroborated by the codifaratf the principle in hand under article 5 (1) of
the New York Convention. The latter, after enurin@the principle in general terms, provides
that “in particular, an international watercourbalsbe used and developed by watercourse
States with a view to attaining optimal and susthle utilization thereof and benefits therefrom,
taking into account the interests of the watero®@@tates concerned, consistent with adequate
protection of the watercourse”. Therefore an wtiian of the watercourse providing maximum
benefit to the riparian States in a manner incoibfgatvith its preservation as a natural resource
could not be qualified as “equitable and reasorialbleis accounts for the fact that the principle
in point does not apply only to water quantity aistribution issues, but also to water quality
problems.

103. For better understanding how the principle of exhlé and reasonable use operates in the
context of international watercourses the ILC comtagy to its 1994 Draft Articles may be of
use. It reads as follows: “In many cases, the tuahid quantity of water in an international
watercourse will be sufficient to satisfy the neeflall watercourses States. But where the
quantity or quality of the water is such that b# reasonable and beneficial uses of all

equitable utilization as a general rule of law for theedaination of the rights and obligations of States in this
field.”

%6 |CJ Reports 1997, par. 78, p. 54. See also ibid., parap1890, where the Court made explicit reference to the
text of article 5 (2) of the 1997 United Nations WatercesitSonvention.

2"«[the] community of interest in a navigable river becortiesbasis of a common legal right, the essential features
of which are the perfect equality of all riparian Stanethe use of the whole course of the river and the eboriusf
any preferential privilege of any one riparian Stateelation to the others” (Territorial Jurisdiction of the
International Commission of the River Oder, Judgment No 16, F32B, Series A, No 23, p.27).

28 «“Modern development of international law has strengthensdtiniciple [i.e. of equitable and reasonable use]
for non-navigational uses of international watercoursesedis ag evidenced by the adoption of the Convention of
21 May 1997 on the Law of the Non-Navigational Uses of iagonal Watercourses by the United Nations
General Assembly” (ICJ Reports, 1997, par. 86, p. 56).
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watercourses States cannot be fully realised, aflicoof uses” results. In such a case,
international practice recognizes that some adjeistenor accommodations are required in order
to preserve each watercourse State’s equalitygbf.rThese adjustments or accommodations are
to be arrived at on the basis of equity, and ca Ibe achieved on the basis of specific
watercourses agreements.”

104. As emphasized by the same ILC in its commentagytiole 5 of the Draft Articles on
the Law of the Non-Navigational Uses of InternaéibWatercourse, the principle of the
sovereign equality of States results in every igraBtate having rights to the use of the
transboundary waters that are qualitatively equahmd correlative with, those of other riparian
States. However, this fundamental principle of ‘@duy of rights” does not mean that each
riparian State is entitled to an equal share oluges and benefits of the transboundary waters.
Nor does it mean that the quantity of water itsgetb be divided into identical portions. Rather,
each riparian State is entitled to use and befrefit the transboundary waters in an equitable
manner. The scope of a State’s rights to equitatlieation depends on the specific
circumstances of each individual c&S8e.

105. The rule of equitable and reasonable use is péatiguelevant in cases where there is a
“conflict of uses” between watercourse States.tdasion must therefore arise whereby one or
more riparian States is unable to satisfy its neesds result of another States use of an
transboundary watercourse.

2. Minimum requirements to comply with the provision

106. Where it can be established that there is a comflioses between States, and all the
conflicting uses are considered reasonable, respltie conflict will be determined by weighing
up all relevant factors and circumstances in phinians concernetl. This accounts for the fact
that the principle in point reflects the commurafyinterest and the equality of rights of alll
riparians in the use of a shared water body. Agaimis fairly abstract background, assessment
of the equitable nature of an existing, or plannes@, depends on the specific circumstances
pertaining to the given basin, as well as to th@aspeconomic and political features of the
States involved, which may differ from one anothercordingly, practical implementation of
the principle under consideration requires a casease assessment to be made in conformity

2% Commentary to ILC 1994 Draft Articles, supra note.

%0 See Yearbook of the International Law Commission, 1994 Iiyqart two, p. 98.

31 Such an approach was followed in the leaddogauversinkunglecision as deriving from established
international law in a case between the states of Wilsgegrand Prussia, on the one hand, and that of Baden, on
the other, on the use of the Danube River, since the GeBtaatsgerichtshafHigh Court) could not apply the
municipal law of one of the federal states, nor coufishd applicable provisions in the German Constitution. The
court stated that “one must consider not only the absaijuteyicaused to the neighbouring State, but also the
relation of the advantage gained by one to the injury catosing other.The principle therefore recognizes both the
right to an equitable and reasonable share in the usesiofernational watercourse, and a correlative obligation not
to deprive other States of their right to an equitable assbreable utilization (Annual Digest of Public Internationa
Law Cases, 1927-1928, p. 128. Article IV of the ILA HelsiRkles on the Uses of the Waters of International
Rivers provides that: “Each basin State is entitled, wiitisi territory, to a reasonable and equitable shatgein t
beneficial uses of the waters of an international dggrzasin.”
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with the Convention, mutual exchange of data afatimnation on such basin and country
specific factors, as well as consultations, hermagperation, are a precondition.

107. In order to identify such relevant factors on whiglexchange data and information and
on which to hold consultations, article 6 (1) of tdew York Convention provides useful
guidance. It identifies a non-exhaustive list afttas and circumstances that should be taken into
account when balancing the interests of riparfai®ich factors relate to the physical
characteristics of the resource, the populatioreddent on the waters, existing and potential
uses, the impact of such uses, and the availabiliternative uses or the adoption of more
efficient practices.

108. According to the principle in point, no use or caie/ of uses enjoys inherent priority.
However, article 10 (2) of the New York Conventjgnovides that, “special regard” be given to
vital human needs. The expression “vital human sieeds discussed at some length in the
United Nations negotiations. The “statement of us@mding”, which is based on the ILC
commentary and accompany the text of the Conveniioiicates that: “In determining ‘vital
human need’, special attention is to be paid teigiog sufficient water to sustain human life,
including both drinking water and water requiredgooduction of food in order to prevent
starvation.” Ultimately, in weighing up all releviaiactors every effort should be made to
maximize the resultant benefits to watercourseeStaguitably, whilst at the same time
protecting the long-term sustainability of the rase.

109. The fact that a use of a watercourse causes trandaoy impact may not necessarily
involve that it is inequitable. According to theegfiic circumstances of each given case, such a
use may be assessed as equitable. This would eghairall appropriate measures, not only to
prevent, but also to control and reduce the tramstvary impact had been taken, including
exchange of data and information, as well as ctexsoihs and other forms of cooperation with
the affected States. The equitable and lawful eadfithe use might also depend on whether,
through such forms of cooperation, all parties ined have negotiated mutually agreeable
adjustments. However, not every transboundary itnpaald be negotiable. Agreement would
not preclude the inequitable, therefore illegatura of a use that would be unsustainable, such
as a use that would irreversibly affect the enviment to the extent of impairing present or
future vital human needs of the people living altmg basin, or beyond.

110. The fact that a use of transboundary water maysbessed as equitable at a given point
in time does not mean that such an assessmentohé meversed at a later stage according to
the change the circumstances pertaining to thefactlevant for the assessment.

32 «Utilization of an international watercourse in an equitabid aeasonable manner within the meaning of
article 5 requires taking into account all relevastdes and circumstances, including:
(a) Geographic, hydrographic, hydrological, climati@legical and other factors of a natural character;
(b) The social and economic needs of the watercourse Statesrned,;
(c) The population dependent on the watercourse in each wateecState;
(d) The effects of the use or uses of the watercoimsase watercourse State on other watercourse States;
(e) Existing and potential uses of the watercourse;
(f) Conservation, protection, development and economy of utieeafiater resources of the watercourse and
the costs of measures taken to that effect;
(9) The availability of alternatives, of comparable valueg fmarticular planned or existing use.”
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3. Example

Box 7. Kansas versus Colorado: long-term assessmaiitequitable use

TheKansas versus Coloradmase decided by the United States Supreme Coafdi, still referred tq
as an authoritative precedent, is most illustragivéhe application of the equitable utilizatiorinmiple.
In this case the Court rejected the claim for fedigt forward by Kansas — the downstream user ef
Arkansas River — against Colorado for significaatrh deriving from the latter's diversion of wat
from the river which the Court found to be an egpi¢ use. The Court acknowledged that

had been the reclamation of large areas in Coloradosforming thousands of acres into fertiledée
The Court mentioned that while the influence frdva timinished flow of water had been of percept
injury to portions of the Arkansas Valley in Kansgst, to the great body of the valley it had wat}
little, if any, detriment. However, the Court addbdt “it is obvious that if the depletion of theters of

is no longer an equitable division of benefits, andy rightfully call for relief against the actiaf
Colorado” (206 US, 1907, p. 117).

D. Article 2, paragraph 2 (d)- Conservation and, where necessary, restoration of
ecosystem

appropriation of the waters of the Arkansas Rivgr @olorado, for purposes of irrigation, had
diminished the flow of water into the State of KasisAt the same time, the result of this approjpmat

the river by Colorado continues to increase thalecame a time when Kansas may justly say thatehe

th
er
the

ble
e

Avrticle 2 (2 (d))

2. The Parties shall, in particular, take all ajppiate measures:

(d) To ensure conservation and, where necessatpration of ecosystems.

1. Background explanations, analysis and clarifidgon

111. For the purpose of the Convention, ecosystem ceatsen comprises measures to
maintain viable structures, functions and speocspositions within an ecosystem, whereas
ecosystem restoration covers measures needed tovenpcosystems and return (damaged)

ecosystems to a former viable or “natural” condit{or, as this cannot always be achieved, to a

close approximation of its condition prior to didtance).

112. Often, ecosystems conservation requires such mesaasrpollution prevention whereas
restoration involves such additional measures stenation of the former physical, hydrological

and morphological conditions; chemical methodscteanup and restoration of different
components of the environment; and such biologieipulation, as revegetation and the
reintroduction of absent or currently nonviableiveaspecies.

113. One of the challenges linked to conservation astbration is that humans are a central
element in the well-being of ecosystems. Socianemic, technical and political factors, which
may affect the ways in which human beings use aaare to be considered when establishing
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conservation and/or restoration measdté&&his implies, for example, close cooperation among
those who establish these measures, including ttatisns with local populations.

114. Although the Convention deals with transboundarjens the term “ecosystems” in this
provision is not necessarily limited to transbouydecosystems nor does it exclude other than
aquatic and water-related ecosyst&iridowever, existing practice in the applicatiorthis
provision suggests dealing with measures that tieetpaintain and/or improve aquatic and
water-related ecosystems.

2. Minimum requirements to comply with the provision

115. As the provision is part of the “general obligagbof the Parties, it does not enumerate
conservation and restoration measures nor doesvitde specific criteria to judge whether the
aims of conservation or restoration are being agie

116. Such measures are enumerated, inter alia, ineB&jalhich also includes the
requirement to establish “water-quality criterialabjectives™® Moreover, article 9 (2) requires
Parties “to propose relevant measures for maimtgiand, where necessary, improving the
existing water quality”, and article 9 (2 (f)) reops Parties “to develop concerted action
programmes for the reduction of pollution loadsrirboth point sources (e.g. municipal and

industrial sources) and diffuse sources (partityifaom agriculture)”.

117. In addition, the Guidelines on the ecosystem amtraawater management
(ECE/ENVWA/31) provide a set of requirements togadvhether aquatic ecosystems are able
to maintain viable structures, functions and spec@mpositions, and which candidate
organisms could serve as indicators of the quafigcosystems.

118. These refer to suitable oxygen concentrations andentrations of toxic or other
harmful substances below certain le¥®s well as to the status of the benthic, planktoni
macro-invertebrate and aquatic plant communitlesfish population; and higher vertebrate
communities.

119. Itis therefore essential, that monitoring systemisonly deal with water-quality aspects
of the aquatic environment, but also with sedingrtlity as well as hydro-biology.

120. Itis important to note that water quantity is asential element in securing the structure,
function and species compositions in aquatic angmr@lated ecosystems. Therefore measures

% For economic implication of the loss of biodiversitye séso “The Economics of Ecosystems and Biodiversity”
(European Communities, 200&vailable at:

http://ec.europa.eu/environment/nature/biodiversity/economiEs{ en.htm

% Water-related ecosystems means ecosystems such as, feetfands, grasslands, and agricultural land that play
vital roles in the hydrological cycle through the sersitteey provide; Recommendations for payments for
ecosystem services in Integrated Water Resources Maeage ECE/MP.WAT/22; United Nations, 2007),
available at http://www.unece.org/env/water/publications/pubiy.ht

% See commentary to article 3.

% See commentary to article 3 (3).

37 See commentary to article 11.
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on quantity, serving the objective of ensuring gqgadlity, should also be established. Useful
recommendations on water-quantity regulations aadagement tools are therefore part of th
above Guidelines.

e

121. The more recent Recommendations on the paymengsésiystem services in integrated

water resources managem@s€E/MP.WAT/22) and the EU WFDshould also be consulted,
when establishing measures to maintain or impreesystems.

3. Example

Box 8. Bringing the migratory species back to theispawning habitats
The International Commission for the Protectiorthef Rhine is currently establishing a master ptan

like the salmon and the sea trout in the past. §tsgecies had vanished because of the poor

quality and of the construction of barriers, whiclit migration routes. The water quality has b
improved and several species came back, like threosa also due to fish stocking. But the naty
reproduction is too low at the moment to guarattieesurvival of these species. Now the task igitugh
the salmon and other migratory species back to #pgEiwning habitats. River continuity has to be
established, e.g. by the construction of functigrfish passes in hydropower plants and other brarf
The riparian States in the Rhine River basin firegha study together to investigate the currenaidn
and the necessary measures. The States have aplzsuhed a number of measures, especially

regard to the implementation of the EU WFD. Thelf b part of the master plan, which is expecte

migratory fish in the Rhine River basin. The riverghe basin have been habitats for migratory igse

f

c
vater
cen
ral

re-
ie

with
d to

be finalized in autumn 2009.

E. Article 2, paragraph 5 (b)- the polluter pays principle

Article 2 (5 b)

5. In taking the measures referred to in paragrapdnsd 2 of this article, the Parties shall be
guided by the following principles:

(b) The polluter-pays principle, by virtue of whicbsts of pollution prevention, control and
reduction measures shall be borne by the polluter;

1. Background explanations, analysis and clarifidgon

122. Article 2 (5) of the Water Convention, on “Gendrabvisions”, provides that, in
complying with the basic obligations set out inggaaphs 1 and 2 — i.e. those of prevention,

control and reduction of pollution, that of readolesand equitable utilization, as well as those of

conservation and restoration of ecosystems — Bateeto be guided, among others, by the
“polluter pays principle” (hereinafter PPP).

% The EU WFD is a complex document, whose principles should be tato account by non-EU countries as
appropriate; as for the present subject matter, thissrpggticularly to article 1 (a) and (b), articl¢21), article 4
on good ecological status, article 6, and annex V.
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123. This provision offers a primary basic definitiontbfs principle as the one “by virtue of
which costs of pollution prevention, control anduetion measures shall be borne by the
polluter”.

124. Initially, the PPP was conceived narrowly in thewaments of the Organisation for
Economic Co-operation and Development (OECD) a®bfor prevention of pollution, in the
sense that the costs of pollution are to be borthéyolluter usually the private operator
whose activity produces environmental impactespective of whether the threshold of the
adverse impact reaches a prohibited, hence illémyad]. Therefore, the principle in point
primarily refers to the costs necessary to manadecantrol — basically through depuration - the
environmental impact routinely caused by a givevfléactivity in order to prevent it from
reaching the threshold of wrongfulness. The scd@pplication of the PPP was gradually
extended so as to cover the cost of pollution imegal. In this sense, principle 16 of the Rio
Declaratiori’ provides that “National authorities should endemto promote the internalization
of environmental cost8and the use of economic instruments, taking intmant the approach
that the polluter should, in principle, bear thetaaf pollution, with due regard to the public
interest and without distorting international trahel investment”.

125. In that respect, the PPP can well be said to enassifne whole scope of application of
the primary obligation of the Convention, namehattof taking “all the appropriate measures to
prevent, control, reduce any transboundary impdetfact, the amount of such costs is to be
planned by the private operator.

126. Indeed, the costs of pollution prevention, conémudl reduction envisaged by the PPP are
primarily aimed at avoiding damage being causads #tressing the preventing aspect of the
principle. Once a transboundary impact occursPfaRB comes into play as a tool for the
mitigation and recovery of damage, as well astierfinancing of measures of reinstatement of
the environment.

127. The primarily domestic scope of application of BfeP should be underlined, to the
effect that it refers to costs to be borne in refato domestic activities. Namely, those carried
out by operators that are usually private.

128. In line with the latter consideration, one shoulgpbasize that the PPP is a regulatory
tool for public administrations aiming at the intalization of environmental costs. That is,
requiring companies that carry out activities fhaitute to internalize environmental costs —
including depuration — eventually, reflecting swdsts in the prices of their products.

129. The public interest rationale of the PPP is thattafrging the private operator for the
environmental costs of its profit economic actesi rather than the public administration. In that
respect, the adoption by the Parties of an enviestat impact assessment (EIA) regime (under

% The Rio Declaration on Environment and Development, matte aJnited Nations Conference on Environment
and Development in 1992.

“0 Internalization of environmental costs ensures thatitipeiced environmental effects of an activity are
“internalized”, that is, they are assessed and consigtemkged, where appropriate, to users and consumers who
benefit from them.
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art. 3 (1 (h)), within a licensing framework regirtaet. 3 (1 (b and c)) with regard to any
proposed activity which may be likely to polluternte, to have transboundary impact, would be
conducive to appropriate implementation of the @gke in point.

130. For the purposes of the Convention, it is crudiat the terms of the licence regime
effectively aim to prevent, control and reduce stasundary impact and are based on the best
available technology for discharges of hazardobstsunces (art. 3 (1 c)). The fact that an
activity on the national territory of a State Pasgyauthorized under an EIA regime and is subject
to the PPP under its domestic legislation wouldrantier such an activity automatically
reasonable and equitable under article 2 (1 d)cduses transboundary impact.

131. From a microeconomic standpoint, the PPP providemarete incentive for operators to
reduce pollution, insofar as they are made tozedhat the costs related to pollution they must
bear are greater that the benefits they derive frenpolluting activity.

132. It may be recalled in passing that PPP is an iatgart of environmental legislation of
the European Community, under article 174 of itenfting Treaty and under, among others, the
EU WFD and the Environmental Liability Directii’e

133. Inlight of the above, the main legally relevanirge of the PPP can be summarized as
follows:

@) Costs for internalization of polluting operatiomativities: the PPP is primarily a
regulatory tool for domestic public administratiadngnternalize the cost of pollution prevention,
control and reduction with regard to routinely coatgd polluting activities. The trigger of the
application of the principle is the presence obgeptial or actual pollution activity, irrespective
of the fact whether such pollution is lawful or rfiog. water is discharged in accordance with the
conditions of a permit or applicable regulatio@s)cordingly, the PPP cannot be seen as a
license to pollute. The more one pollutes, the nitaeeliable to bear the costs. On that score, not
only the PPP saves public funds, but also provédstsong economic incentive for polluters —
usually private operators — to invest in preventiod treatment technologies and to carry out
their activities with a high degree of care;

(b)  Costs of internalization of accidental polhgfiactivities: in addition to the above
preventive focus of the principle, PPP also cotleescontrol and reduction of water pollution
from an accidental discharge. In this context,RR€ aims at ensuring that the final costs of
pollution control and reduction are borne by théyter. This aim can also be achieved through
cost recovery by the public authorities when cdrdara remediation measures are undertaken by
the authorities, e.g. in the case of emergencyorespmeasures;

(c) Non-compensatory nature: the PPP is applidalilee relationship between
public authorities and polluters. It does not gige to compensation claims for damage caused
between private parties for the loss of propergalth, life, economic opportunity, etc. Such
claims fall entirely outside the scope of the PIPR.for national legal systems to afford the

“! Directive 2004/35/EC of the European Parliament and of the Confr2ll April 2004 on environmental liability
with regard to the prevention and remedying of envirortedetfamage (Environmental Liability Directive).
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victims of pollution access to appropriate remedreespective of the PPP. There is no
exemption from the duty to control and reduce thertiul effects on water for an operator
because it has already paid damages for loss\aitprproperty;

(d) Domestic nature: the PPP has a primarily aeftim nature, i.e. it regulates
relationships within the territory of a Party ratiiean between Parties. Accordingly, the PPP
therefore does not provide legal grounds to cldonsompensation for water pollution between
Parties;

(e) Contextual application: The PPP is closelydihko other important requirements
of the Convention, especially those, inter aliagday out EIA, to establish licensing regime,
and to develop contingency regimes, under article 3

2. Minimum requirements to comply with the provision

134. Public authorities have to take domestic actioa them through legislation,
administrative, or enforcement action, such as\fogg techniques, fines, taxes, and/or through
the judiciary - so that polluters internalize thosts of pollution. That is to say that the Parties
to ensure that operators pay the costs to preaotipn from causing significant adverse effect
on the environment which may have a transboundapgact, as well as the costs for controlling
and reducing such an adverse effect, once occun@dding the payment of damages. In case
of sudden pollution, usually an accident, pollutease the obligation to remedy.

135. With reference to the above, by way of guidance ftlowing minimum requirements
may be listed:

(a) Procedural measures: with regard to individuallthsges (including operational
and accidental), EIA and connected permitting regirshould be implemented, as appropriate.
These can ensure that, on the one hand, the oparatdhe authorities become fully aware of
the potential environmental impact of the pollutaxivity. On the other hand, through
permitting procedures authorities can lay down @@ts on pollution prevention, control and
remediation as well as sanctions. Reporting anditorimg requirements would enable the
competent authorities to gain sufficient informatmn the state of operational and accidental
polluting activities;

(b) Mandatory remediation and sanctions: the abovelghmicomplemented by
remediation requirements and sanctions both detjislative and administrative levels.
Financial or other sanctions should be introducedraincentive for operators to avoid or
minimize pollution;

(c) Cost internalization of operational pollution adi®s: eco-taxes, charges, duties
and/or fees should be introduced through fiscalsmess at the central and/or local levels. Such
measures should meet at least three criteriehdi) should proportional to the gravity and
guantity of the pollution; (ii) they should be fimgally significant enough to create a meaningful
incentive to invest in pollution prevention and ttoh Low charges are directly passed on to
consumers, while higher charges require operatooptimize their fee structures by reducing
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their environmental impact; and (iii) they shouldyide exemption clauses, so that those who
undertake to invest significantly in pollution pestion and abatement technologies can be
granted a full or partial exemption from the paytmaincharges. Such a policy may be effective
only if charges are high;

(d) Cost internalization of accidental polluting adiies: implementation of the PPP
requires funds for the remediation of accidentdiiution incidents. This may be achieved
through a series of financial guarantees rangiog fmandatory liability insurance, security over
property (e.g. automatic mortgage over the assateqolluter) to a number of banking
products (e.g. bank guarantees, bonds, etc.) eBaiply mandatory financial guarantees to a
very limited- but growing- extent, while environmental insurance policiestaamg taken up
by private companies on a voluntary basis at allggirowing rate.

3. Examples

Box 9. Polluter pays principle applied in the CzeciRepublic

The polluter pays principle should be primarily kgg on the national level of each country|as
prevention of water pollution on national as wellan transboundary level. In the Czech Republi/ th
legal or natural person discharging water to segagaters must have a permission issued by the |Stat
Water Administration according to the Water Act N®4/2001 Coll. The polluter pays fees for the
quantity of permitted discharged pollution (COD,sstilved inorganic substances, undissolved
substances, P, N, AOX, Hg, and Cd) and for voluinéischarged water in the case that legislatively
stated limits for discharged pollution and volunfewater are exceeded. In the case of volume of
water, self-monitoring is applied. The chemicallgsas are performed by the authorized laboratofies.
The Czech Environmental Inspection is responsitdesfipervision. Remission of fees or their part can
be rendered to the polluter who invests into upiggdhe treatment technology. The Water Act INo.
254/2001 Coll. also stipulates fines for breacleggmrding the surface or ground water pollution. The
fees and fines for pollution of surface or grounatevs are intake of the Czech State Environmental
Fund.

Box 10. The user pays principle and the European Uon Water Framework Directive

In some national and regional regimes, such aglthehe PPP has been further developed to cater not
only for cost recovery for the pollution of a naturesource, but also for the simple use of that
resource, even if no pollution occurs, the so-daliser pays principle.

The user pays principle is based on the same foiondaas the PPP: to financially encourage |the
environmentally friendly and prudent use of renel@aind finite natural resources. An example of|the
implementation of a user pays principle is providgdthe EU WFD. One of the obligations under

article 5 of the EU WFD is that Member States caury an economic analysis of water uses by 2005.
Under article 9 of the EU WFD, Member States h&eedbligation to report inter alia on the recovery
of costs for water services and the adequate boritn of the different water uses by at least sidy
households and agriculture. Though article 9 prewithat Member States shall take account of the

principle of recovery of the costs of water sersicecluding environmental and resource costs, |this

will not be the case in the first River Basin Maeamnt Plans as more time and research are needed on
the practicalities of implementing these obligation

Both reports are of use when defining cost-effectiveasures to promote sustainable water use based
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on the long-term environmental objectives and e of available water resources. To the lafter
objective article 9 calls on Member States to impat when effective, by 2010, water pricing pokcjie
that contain adequate incentives for users to ustervefficiently as well as ensure that an adeguate
contribution is made to the recovery of the co$twater services.

It is important to note that the required measwtesuld not only cover the cost of the continupus
running of water services (operational costs), dhduld also cover the expenses of the maintenance,
mitigation measures and the preservation of theah@nd future water resources (internalization of
environmental and resource costs).

Member States may however opt not to apply a axivery of 100 per cent if they can ensure|the
long-term sustainability of water uses through otheans. In practice, the above requirement catl$ f
the raising of water fees in several EU MembereStéd a level that ensures the full cost recovéry o
that water service. Where no such fees exist tddaya particular service, then fees have to| be
introduced, unless it can be demonstrated thatnali®e measures are available and implemented to
ensure sustainable water uses. Given the widespeeadomic and social implications of this
requirement Member States must take into accowtt sansiderations and other compelling regignal
aspects (climatic and geographic conditions) whefinthg their fee structure.

F. Article 2, paragraph 6 - Principle of cooperatim

Article 2 (6)

The Riparian Parties shall cooperate on the bagiquality and reciprocity, in particular
through bilateral and multilateral agreements,roteoto develop harmonized policies,

programmes and strategies covering the relevachicent areas, or parts thereof, aimed at the
prevention, control and reduction of transboundiamyact and aimed at the protection of the
environment of transboundary waters or the enviemnmfluenced by such waters, including
the marine environment.

1. Background explanations, analysis and clarifidéon

136. The obligation of cooperation stands out as angaddent obligation. However, as
repeatedly stressed, it is an integral part othinee-pillar normative cornerstone of the
Convention together with the obligation of equitabtilization, under article 2 (2 c¢), and the
obligation of prevention, control and reductiortrainsboundary impact under article 2 (1). That
IS to say that cooperation between riparians igsungental to full compliance with the other two
obligations.

137. This provision enunciates the general internatiotdigation of cooperation with respect
to relations between Riparian Parties. Its custgrigayal force in the field of the protection of
the environment is substantiated by a number dfaxitative instruments, such as Principle 24
of the Stockholm Declaration, Principle 7 of the Rieclaration, article 4 of the ILC 2001 Draft
articles on international liability for injuriou®nsequences arising out of acts not prohibited by
international law, as well as article 8 (1) of thew York Convention. It represents one of the
key normative and policy features of the Water Gurion.
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138. The normative contents of the general obligationawfperation is specified and
articulated through an extensive number of subsgquevisions in the Convention, namely,
articles 9 to 15. According to those provisionymeration takes the form, inter alia, of
consultations, establishment of joint bodies, jomunitoring and assessment, exchange of
information, warning and mutual assistance. Suam$oof cooperation may be applied to the
special circumstances pertaining to each specé#itsboundary waters, through bilateral and
multilateral agreements among Riparian Parties.

139. The general obligation of cooperation reflectsittierdependence of Riparian Parties
also recognizing their community of interest in #hered transboundary waters. To that end, this
provision prescribes that cooperation be made Herbiasis of equality and reciprocity”. This
implies that cooperation should not be limited fouaely formal procedure of exchange of

views, but that each Riparian Party should condself in good faith.

2. Minimum requirements to comply with the provision

140. Cooperation in article 2 (6), is not provided foe tsole purpose of occasional contacts to
prevent, or control, transboundary impact in indipal cases, it is to be established on a
permanent basis through bilateral or multilategaeaments. Its vast scope of application
extends to the whole series of policies, programameisstrategies required for the achievement
of the aims of the Convention.

141. Cooperation is not simply confined to the waterted of the transboundary river, or to
the water of the international lake but, accordmgrticle 2 (6), it has to be applied to the
relevant catchment area, or at least parts thefbofs, the Convention adopts an integrated
approach to water protection based on the catcharedf, Thus, the catchment area appears as
the main unit for the application of harmonizedig@ek, programmes and strategies the Riparian
Parties are to develop under article 2 (6), ofGbavention.

142. According to the provision under review, the outeooh cooperation should be the
development of “harmonized policies, programmessrategies”. Harmonization includes
common, or at least co-ordinated, policies, progn@s and strategies. Therefore, it may range
from coordination of relevant national actionstie tlevelopment of a single river basin
management plan, an option already provided farticle 13 (2 and 3) of the EU WFD. In any
case, the “development” of such harmonized actavers their preparation and adoption, as
well as their implementation.

143. Cooperation among States in river basins may betmmparticularly at the beginning.
It should be seen as an aim in itself. It is themretrucial to create a reliable structure as &bas
for cooperation. This may be a gradual processirsgavith simple steps, e.g. by a joint
committee meeting regularly. At a later stage, waglgroups or expert groups may be added.
The kind of structure depends on the specific neétise relevant countries and of the relevant
water basins. Some of the older river commissitadesi following this approach, for example
on the Rhine River or the Moselle or Saar Riveimweler, there is no blueprint.

“2 See for this concept the commentary to articles 1 (1, 8d3pand 9 (3).
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144. Effective cooperation is based on mutual trustsThuilding in the international water
sector may need time and the psychological fattoulsl not be underestimated. Considering
that for instance the International Commissiontfi@r Protection of the Rhine had been
established shortly after the end of the SeconddXfar, one could imagine that trust-building
required many years. Trust building requires muelodue in order to increase mutual
understanding and to enable the States involvaddoess in a constructive manner more
problematic issues. The establishment programntass pr projects is facilitated if the Riparian
Parties trust each other. However lack of mutuedttdoes not relieve Riparian Parties from
fulfilling their obligation to cooperate. In thipisit, for example, article 30 of the New York
Convention provides that, even in case of a sets$acle to direct contact between
watercourse States, the latter shall fulfil thdiligation to cooperate under the Convention
through any indirect procedure accepted by them.

145. Performance in good faith of the obligation of ce@ion amounts to a minimum
requirement. Minimum good faith parameters mosvaht to the Convention are to be found in
the Lake Lanoux arbitral award of 1957. While Sp@iownstream) claimed that France
(upstream) could not carry out a project withosifatior consent, the Tribunal stated that
“international practice [...] confines itself to ofjilng the States to seek, by preliminary
negotiations, terms for an agreement”. It wentamdeclare that a State would be in breach of
such an obligation of cooperation “in the event,@wample, of an unjustified breaking off of the
discussions, abnormal delays, disregard of thesglgoeocedures, systematic refusals to take into
consideration adverse proposals or interests, awd generally, in cases of violation of the rules
of good faith™>.

146. As indicated above in the background explanatithresgeneral obligation of cooperation
reflects the interdependence between Ripariand2aatid also recognizes their community of
interest in transboundary waters. Against thioratlie, the provision under review prescribes
that cooperation shall be made “on the basis oélgand reciprocity”. According to the
United Nations Charter as further interpreted in the landmark DeclaratiarPrinciples of
International Law Concerning Friendly Relations @woperation Among Statés- all States
enjoy sovereign equality. They have equal rights duties and are equal members of the
international community, notwithstanding differeac# an economic, social, political or other
nature.

147. Still on the element of equality among riparianticke 2 (6) provides the right for each
riparian State to participate, on an equal footuitp other riparian States, in the procedural
aspects of cooperation. Equality in this contextlies the right, as well as the duty, for each
riparian State to be involved in the negotiationvatercourse agreements, as well as in the
activities of consultation, monitoring, exchangedata etc., in a manner consistent with the
concept of the community of interest of ripariaat8$ in the uses of a transboundary
watercoursé®

3 International Law Reports (1957), p. 101, at pp. 128 ff.

44 Declaration on Principles of International Law Concernirigriely Relations and Co-operation Among States,
United Nations General Assembly resolution 2625 (XX\g/@

45 See for this concept, the commentary to article ))1(c
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148. As to reciprocityit is a direct consequence of the principle ofldgal equality of States.
It involves some element of quid pro quo behavena requires that each Riparian Party should
conduct itself in good faith taking into accourg tegitimate interests of the other Riparian
Parties. However, in case of a breach of a basiigion of the Convention, reciprocity may not
allow for reciprocal conduct by way of countermeaasuor for suspension, or termination, of
the obligations breached. Obligations such astthptevent, control, or reduce transboundary
impact are not only beneficial to the other CortiregcParties but also protect the common
interest of the community of the Parties to an emmental agreementor the international
community as a wholein the preservation of the environment. Thesecalled integral
obligations in the sense that in protecting community intexetbiey create a set of indivisible
corresponding rights for the community of the Rertio the agreement, or for the members of
the international society. Accordingly, a reciprooanduct of non-performance of such an
obligation by a Contracting State in responsepoeaious breach of the same obligation would
be wrongful for it would violate the same indivilrorresponding right of each and all the
other contracting Parties.

3. Examples

Box 11. Cooperation on the Rhine River basin

The Rhine River basin is a good example to dematgsthat cooperation initially restricted to theimga
river can be extended to the whole basin: The aldl the new Convention on the Protection of the
Rhine are limited to the stream itself, withouttiibutaries, with the exceptions of flood proteatiin
the basin and of discharges of polluting substamtdse catchment area which adversely affect|the
Rhine River. Therefore, only the countries on thaimmstream are Parties to this Convention.

Moreover, the upstream boundary of the Rhine istlier purpose of the Convention defined as|the
outlet of the Lake Untersee (the falls at Schafffes) which excludes the more upstream areas from
the geographical scope of the Convention. WhenBbeWFD came into force in 2000, it was
necessary to cooperate in the whole river bagnjncluding all tributaries, groundwaters and talas
waters. The existing Convention has not been clthri®jgt a parallel more informal structure alongside
the Convention’s working structure was establishéwe so-called Coordination Committee |to
implement the EU WFD. In this new
structure, States that are not Parties to the Gaiorebut which share the Rhine River basin codpera
namely Austria, Italy, Liechtenstein and the Wallogion of Belgium. Switzerland, as a non-EU

State, is not bound to the EU WFD, but is williggdontribute and cooperates also within this new

structure and not only in the structures underGloevention. In the meantime, after some years of
existence with both approaches in parallel, the pwmaresses have been structurally merged and|now
many issues are discussed together, without fogusimwhich issue should be treated under which

structure. Of course, there are issues that pedaly to the Convention or only to the EU WFD;
nevertheless, many issues overlap and synergiqsoasible. For the implementation of the EU WED,
it has been an absolute advantage to build on iatirexinternational structure and not to havettotg
from zero.

Box 12. Experience of the Czech Republic with regdrto international cooperation in water
management under different legal regimes

The Czech Republic is a typical inland country. eall its rivers and streams flow from its teony
to the territories of neighbouring countries (AistrGermany, Poland and Slovakia). Its water
resources are dependent on precipitation. Threeriat international river basins cover its temtg
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the Elbe, the Oder and the Danube. The Elbe Riesinbis shared by the Czech Republic
Germany: The Elbe flows into the North Sea. Ther@QRiger basin is shared by the Czech Repul
Germany and Poland and discharges into the Badie. $he Danube River basin is shared by
countries; 14 of them, including the Czech Repukldie contracting Parties to the Danube R
Protection Convention. The Danube flows to the BlI&ea. It should be clear from the above
international cooperation in water management aideption is extremely important for the Cze
Republic.

International cooperation in the Czech Republiaking place on three levels.

1. Cooperation under UNECIE based on:

- The Water Convention, which can be considered daegrto its provisions, especial
article 2 (6) and article 9 as the “roof Conventidior other multilateral and bilatere
conventions on lower level dealing with more deigilssues regarding specific river basins

- The Protocol on Water and Health to the Water Cotion. This regulation has no equivalg
for the lower level of specific river basins ortsdoundary waters.

2. Cooperation for the protection of internationagr basinds based on:

- The Agreement on the International Commission ferRihotection of the Elbe River,

- The Convention on the International Commissiontlfier Protection of the Oder River agai
Pollution,

- The Danube River Protection Convention, implememtedugh the International Commissi
for the Protection of the Danube River.

Main objectives of the above treaties are:

- Pollution reduction in the river basins and itsggmwation on the agreed level and contribu
to the better water environment in the North, Badind Black Seas,

- Revitalization of water ecosystems,

- Protection of water resources, save use of wateadrfoking purposes and in agriculture,

- Coordinated flood protection,

- Prevention of water pollution from accidents,

- Coordinated implementation of the EU WFD by all wanting Parties.

3. Bilateral cooperation water management with Austria, Germany, Polardl $lovakia is base
on:

- The Treaty between the Czechoslovak SocialisticuBBpand the Republic of Austria on t
Arrangement of Water Management Issues on TranstaoynWaters implemented by tk
Czech-Austrian Commission for Transboundary Waters,

- The Convention between the Czechoslovak Republicthe Peoples Republic of Poland
Water Management on Transboundary Waters implerdehteugh the Meetings of the Cze
and Polish Government Plenipotentiaries for Co-apen in Water Management (
Transboundary Waters,

- The Agreement between the Government of the Czexgulilic and the Government of t
Slovak Republic on Co-operation on Transboundaryevgamplemented by the Czech-Sloy
Commission for Transboundary Waters,
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- The Treaty between the Czech Republic and the BeRepublic of Germany on Cooperati




ECE/MP.WAT/2009/L.2
Page 48
Annex

on Transboundary Waters implemented by the Czechm@&e Commission for Transboundg
Waters.

waters creating, crossing, or neighbouring bouedawith other State, if the measures on them
impact the status of waters on the other Statéderr

The main objectives of the cooperation on bilateeaisboundary waters are:

- Protection of transboundary waters and their e¢esys against pollution,

- Coordinated approach to planned measures on trandhoy waters, or measures which
influence the status of transboundary waters,

- Coordinated use of transboundary waters,

- Treatment and maintenance of transboundary rivgskiding their riverbeds if necessary,

- Joint activities in hydrology and flood protection,

- Harmonized implementation of EU WFD on the bilatézael.

The above multilateral and bilateral treaties hsimailar objectives as the Water Convention, but
level and detail of cooperation is more concretent¢ it can be said that the Czech Repy
implements the Water Convention predominantly thtothe international legal instruments on
lower level.

Box 13. Cooperation of Serbia on the “Danube Roof &ort”

Since 2000, the EU WFD has been the basic legalrdent which governs the management of w

coordination body for the development of this plan.

1994 in Sofia, and entered into force in Octobed8LAll countries sharing over 2,000 km2 of
Danube River basin (at the time of writing: 8 EUuitriies, 1 accession country and 5 non-
countries), as well as the EU itself, are contrecparties to the Danube Convention.

The Danube River Basin Analysis (DRBA) was thetfinsportant step toward the Danube River B3
District Management Plan (DRBM Plan) and was regmbiio the European Commission in Ma
2005. The analysis includes a general charactenivaif the entire Danube River Basin Distri
focusing on both surface water and groundwaterdsoderbia, which is not an EU Member State
is a member of ICPDR and a contracting Party toataerube Convention, as well as other countrie
this river basin, have voluntarily agreed to paptite in the preparation of the DRBA.

Even though Serbia made every effort to ensuretltgatiata and information it submitted for DRE
are as complete as possible, this was not possibd®ery segment. Serbia’s major limiting fact
were, above all, financial (insufficient financiasources) and legal (lack of harmonization betw
domestic and EU legislation). Additionally, the émince Serbia joined these activities was tootg

ry

According to the above bilateral treaties, thetbila transboundary waters are surface and ground
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in EU Member States. Because the EU WFD sets fir“th the case of an international river basin
district extending beyond the boundaries of the @omty, Member States shall endeavour to produce
a single river basin management plan”, EU MembateStthat share the Danube River basin, with the
consent of all other countries which are contrgckarties to the Danube River Protection Convention
have nominated the International Commission forRhatection of the Danube River (ICPDR) as the

The Danube River Protection Convention forms theral legal instrument for cooperation and
transboundary water management in the Danube Ragn. The Convention was signed on 29 June
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between local statistics and DRBA data collectiequirements. An inadequate number of human
resources familiar with new EU directives was as@roblem to some extent, but this was partly
resolved during the course of the activities whth &ssistance of EU projects.

On the other hand, Serbia benefited from thesegiages in many ways. Since more than 90 per cent of
Serbia’s territory is in the Danube River basinsibbvious that Serbia cannot protect and enhdrece
water regime within its territory without substabtcooperation with neighbouring countries and| all
upstream countries. Furthermore, familiarizatiothwiew EU regulations and gradual harmonization
of domestic water management procedures with Eigl&gpn have improved communications wijth
water management specialists from other countdemther significant benefit was the ability to
examine in detail the various implications (abolle fanancial) of the implementation of EU water
directives in Serbia. This will considerably faiEite Serbia’s negotiations in connection with|its
potential accession to the EU.

Box 14. Cooperation on the protection of Lake Ohrid

Cooperation started in 1998. It was the first eiqrere of cross-border protection and management of
natural resources in the Balkan region. Cooperdtiegan under Lake Ohrid Conservation Project
supported by World Bank and other multilateral ildteral assistance.

As a result of their cooperation, in June 2004 Governments of Albania and the former Yugoslav
Republic of Macedonia signed an Agreement for thiet Protection and Sustainable Development of
Lake Ohrid Watershed. Based on the agreement twbijgstitutions were established:

- The Lake Ohrid Watershed Bilateral Committee
- The Bilateral Secretariat.

The Committee convenes meetings regularly at legise a year. The Committee is chaired on a
rotation base by the minister of environment ofheaguntry for a period of one year. The Committee
has developed a Joint Action Plan and is consigeha following issues:

- Governments’ environmental policies

- Measures regarding future actions

- Developing of joint future projects

- Short-term measures in the field of reduction diytion
- Measures for protection of habitats

- Future bilateral cooperation.

The agreement was followed by the signing of J&irdtocols for sampling and analysis and Joint
Quality Assurance Protocol. A state-of-the-enviremtnreport for Lake Ohrid and its watershed yas
prepared. A monitoring programme for the lake atitbonational programmes from both sides arg in
the phase of joint harmonization and new Joint Mwinig Teams for the lake have been established.
To raise the public awareness of the watersheghostip non-governmental sector and establishing of
green centres were conducted. In this regard, gramume of small investments in pilot projects was
developed.
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Box 15. Trilateral cooperation on the Lake Prespa

Lake Prespa is situated between Albania, Greecehenfbrmer Yugoslav Republic of Macedonia. It is

an area of extraordinary natural and cultural beaut

On 2 February 2000, the three Prime ministers bfAila, Greece and the former Yugoslav Republic of
Macedonia signed the Declaration for Prespa Pars@wation with the following ultimate goals:

ts

- Enhancement of living standards for the inhabitarft®respa, through the preservation of
natural and cultural values and the sustainable@figs resources;
- Peace and cooperation between the three countries.

The main challenges the three States intend teeaddhrough long-term cooperation include:

- Conserving and protecting the unique biodiversftiake Prespa

- Preventing or reversing the causes of habitat diedjen

Exploring suitable management regimes and metrardsé wise use of its water resources
Providing a model and reference point for peacedliaboration in the wider region.

With the support of the€Convention on Wetlands of International Importanespecially as
Waterfowl Habitat{Ramsar Convention on Wetlands) and its MedWetaltii, the trilateral Prespa
Park Coordination Committee (PPCC) was establisied2001. Members of the PPCC are

representatives of the Ministries for Environmehg& mayors of the local municipalities, and one NGO
per each country. MedWet/Ramsar participates asanificio member of the PPCC. In the six years of
its operation, the PPCC has convened biannuallyPR@C serves as a forum for information exchange,
collaboration, and coordination of joint actionsdanterventions in Prespa. Such joint activitiesenp
included the preparation of a Strategic Action Rtarthe protection and development of the regad
contribution to the development and submission GEk Prespa Park project proposal, approved by the
GEF secretariat in 2005.

Further joint cooperation continues with the impéeration of the project, “Integrated Ecosystem
Management in the Prespa Lakes Basin of Albanifdahmer Yugoslav Republic of Macedonia gnd
Greece”. Within the project many activities haveeesarried out and different planning documents
were developed, such as:

- Integrated land-use spatial plan for the former &&lgv Republic of Macedonia-Prespa;
- Local environmental action plan for Albania-Prespa;

- Water management plan;

- Forests management plans;

- Transboundary monitoring System;

- Upgraded information management and GIS.

—

Joint trilateral bodies have been established utidese projects to stimulate the cooperation ofl the

three countries.
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Box. 16 Cooperation of Belarus and Ukraine on thapper Pripyat River

Vyzhevskiyi floodgate of the Beloozerskaya waterefesysterif, into the Dnieper-Bug Can
(DBC), situated in Belarus. This discharge is alsed to reduce flooded areas in the terri
of Ukraine. However, due to the poor state of theat, this can cause, in turn, flooding
Belarus. Moreover, in low-water seasons, the digghan the canal — necessary
navigational purposes — can result in lack of #guired volume of water in the upper Prip
needed for ecological function of the river. Thelgem of water regime management of
upper Pripyat is therefore a transboundary issu tteeds to be solved through clg
cooperation of the two countries in managing thelelbasin.

To address this problem, a project on sustainalaleagement of shared water resources in
upper Pripyat River basin began in 2008 under thebralla of ENVSEC. The projec
specifically aims to strengthen bilateral coopemtiand facilitate the developme
harmonization and bilateral implementation of wataellocation procedures for th
Beloozerskaya water-feed system, in an environnlgnsafe, economically viable, an
mutually acceptable manner.

Improvement of water regime management of DBC waelduce negative impacts on {
river’'s ecosystem. The most important challengé valto ensure environmentally safe con
and distribution of the upper Pripyat flow througiizhevskiyi floodgate of the Beloozerska
water-feed system. It is also important to mentlat most of the catchment area of the ug
Pripyat in Ukraine is a protected territory: theépiat-Stokhyd National Park. The main issl
that will be addressed under the project are:gedmstruction of DBC; (b) hydromorphologic
modification and ecosystem degradation of the Ripiver channel downstream of t
floodgate; (c) possible deterioration of the rivemater quality; and (d) disturbance

hydroecological regimes of Svyatoe, Volyanskoe Batbe Lakes. The project is also expec

The project foresees joint Belarussian-Ukrainiandrblogical and hydro-ecologici
investigations of the upper Pripyat and of the Be@skaya water-feed system. The proje
major outcome will be the Operating Rules for Belskaya water-feed system of DB
which will cover the following issues: (a) the hgtbgical profile of the Pripyat at th
Vyzhevsky floodgate under various flow conditio(is) the results of the bilateral study of flg
regime and hydro-ecological conditions of the uppepyat, the Beloozerskaya water-fe
system and DBC; (c) justification of water flowadhtions in the upper Pripyat to meet
needs of environment protection in the basin; nesiabhce and navigation of DBC; and (d)
optimal control of high flow events.

formally appointed by Belarus and Ukraine) and witie strong support from the followin
authorities in both countries: the Ministry of Tsport and Communications and the Minis

address legal issues related to property rights, éad water use, and information exchange|

The project is being implemented with the activeipgation of the Plenipotentiaries (officials

A part of the water flow from the upper Pripyat &ivn Ukraine is discharged through the
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“® This system is comprised of several floodgatgmraof the upper Pripyat River and a number

of lakes that feed the Dnieper-Bug Canal.
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of Natural Resources and Environmental ProtectioBelarus, and the State Committee| of
Water Resources, with its regional branches, aad\tmistry of Environmental Protection [n
Ukraine. The project’'s interim results have beerll weceived in both countries, and the
Operating Rules for Beloozerskaya water-feed syssémMBC are expected to be adopted in
December 2009 by the Plenipotentiaries from the ¢wontries. For more information, see
http://dev.grida.no/pripyat/

G. Article 2, paragraphs 7 and 8- Environmental conditions and
transboundary impact

Article 2 (7, 8)

7. The application of this Convention shall nodéa the deterioration of environmental
conditions nor lead to increased transboundary atpa

8. The provisions of this Convention shall not effthe right of Parties individually or jointly
to adopt and implement more stringent measuresthitae set down in this Convention.

1. Background explanations, analysis and clarifidéon

149. Both provisions under review reflect two aspectthefsame rationale, namely,
minimizing transboundary impact and maximizing stendards of environmental protection. On
the one hand, under article 2 (7), a Party maymwtke the Convention as justification for
lowering environmental standards on its territemygase any provisions of the Convention were
to afford a lower environmental protection thant tdaeady in force in that Party. On the other
hand, under article 2 (8), having become a PartggdConvention may not be invoked as an
argument preventing adoption, and/or implementatiémigher environmental standards —
either at the domestic, or at the internationaglevthan those provided for in the Convention
(the so-called practice of “gold-plating”).

150. Interms of intertemporal law, under article 2 @or legislation in force in State at the
time of its becoming a Party to the Convention piiswover the latter in so far as the application
of certain provisions of the Convention would résuithe deterioration of environmental
conditions or lead to increased transboundary impachis respect, article 2 (7), derogates from
the general principle that later law prevails oveompatible earlier lawlgx posterior derogat
priori). On the other hand, this principle is reinstatedrticle 2 (8) under the considerable
limitation to the effect that the Convention maydezogated from by future national legislation
or international agreement only insofar as thetattould introduce higher standards than those
under the Convention

151. Those provisions reflect and should be read ifigfne of the so-called “more favourable
provision principle”, according to which, in cageneore provisions applicable to the same
subject matter, the one giving the maximum protecshould apply. Provisions of this kind are
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common in human rights treatfésas well as in environmental law treatfegiven the fact that
those branches of international law aim at gragiualposing higher standards of diffused
protection of the general interest.

152. It may be added that the broad wording of artic{€)2 puts under its protective umbrella,
both legal norms and factual situations wherestingronmental conditions of a transboundary
river or an international lake are better than ¢hesjuired by the standards of the Convention.

2. Minimum requirements to comply with the provision

153. Article 2 (7), imposes a “standstill” obligatiorgventing Parties from lowering their
environmental conditions or from increasing transiary impact by abusively invoking, as a
justification, the provisions of the Convention,evhthe standards set by the latter are lower than
the ones already in force, or existing in practioghat Party.

154. This provision, in combination with article 2 (8)akes clear that in case both the
Convention and other, more favourable, internahtarnational norms apply, the provisions
leading to broader environmental protection, desser transboundary impact, should have
precedencé’ It should be emphasized that in this case theme @iscrepancy, or conflict,
between the applicable norms, as the implementafitime higher standard necessarily implies
the implementation of the lower one.

155. Itis also obvious from these provisions that tle¢&ntion purports to introduce
minimum standards in the field of prevention, cohéid reduction of water-related
transboundary impact, hence, allowing, if not emaging, Parties, to adopt in the future, if they
so wish, higher protection standards, either atittraestic or at the international level, or to
maintain the higher existing ones.

H. Article 3, paragraph 1 (c) and (f) — Limits for waste-water discharges, appropriate
measures and best available technology

Article 3 (1 (c) and (f))

1. To prevent, control and reduce transboundanaanhe Parties shall develop, adopt,
implement and, as far as possible, render compatdbévant legal, administrative, economig,
financial and technical measures, in order to ensoter alia, that:

(c) Limits for waste-water discharges stated imptr are based on the best available
technology for discharges of hazardous substances;

in

(f) Appropriate measures are taken, such as thiecappn of the best available technology,
order to reduce nutrient inputs from industrial amaehicipal sources;

" See article 5 (2), of the International Covenant orl @ Political Rights.

“8 See article 2 (9), of the Espoo Convention.

49 See also UNECE;he Aarhus Convention, an Implementation GL2@§0, commentary under art. 3, paras. 5
and 6, p. 45, available at: http://www.unece.org/env/ppfadig.
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1. Background explanations, analysis and clarifidgon

156. According to article 3 (1 (c)), the limits for wastater discharges stated in permits shall
be based on the best available technoldyfes discharges of hazardous substances, as defined
in article 1(6) of the Water Convention. This pign is specified in article 3 (2), which

indicates that Parties shall set emission limitsdischarges from point sources into surface
waters based on the best available technology,hwdrie specifically applicable to individual
industrial sectors or industries from which hazaslsubstances derive. Moreover, article 3 (1
(f)), extends the application of best availabléntextogies also to the treatment of nutrient arising
from industrial and municipal sources

157. Thus, the requirement to apply best available teldyy refers to the treatment of
hazardous substances from industrial point sowsesgell as nutrients from industrial and
municipal point sources.

158. By definition, hazardous substances do not inchatderia, viruses and other micro-
biological agents. However, there are cases wiherermission of these agents, for example,
from municipal wastewater treatment plants intdasteg waters, may cause both local impact and
transboundary impact. The local impact may be rpooeounced, however, also transboundary
impact, which falls under the Convention, has baeserved.

159. Although the Convention does not contain an expleferences to this kind of agents, it
appears, however, from the definition of transb@mdmpact as well as from article 2 (1) that
all appropriate measures to be taken to preventraand reduce any transboundary impact
would also apply to bacteria, viruses and otheroniological agents. Currently, the Parties are
facing a dilemma between the protection of peopharsst significant adverse effects of bacteria
and other agents, on the one hand, and the manuerd aquatic ecosystems, on the other. This
is mostly due to the fact that the use of disinfecsubstances for the treatment of emissions
from wastewater treatment plants could cause afn@efiect, if not extinction, of aquatic life in
surface waters, which plays an important role enghlf-purification process. It seems that
appropriate technical measures as well as accormgplagislation for enforcement still need to
be developed. This would mostly fall under the gédations related to research and development
(articles 5 and 12).

160. Permit conditions for the discharge of hazardosssinces have to be based on “best
available technology”. This technology is definedannex | to Convention as “the latest stage of
development of processes, facilities and methodgefation which indicate the practical
suitability of a particular measure for limitingsdharges, emissions and waste”. When
determining what the applicable “best availablétedogy” would look like, not only technical
aspects should be considered, but also economsdarations should be made (in order to see
whether its use is reasonably affordable). To @ssesurately the costs of best available
technology that are necessary to protect watershenceturn on this investment, it is essential to
judge not only a possible short-term implicatiof&igh costs, but valuate best available

*0 See also commentary to article 3 (2).
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technology vis-a-vis future socio-economic develeptrof a country. Best available technology
should be seen as an investment that will paynoffié long term. The Convention also
recognizes that what is best available technologwfparticular process will change with time in
the light of technological advances, scientific Waledge and economic and social factors.

161. Best available technology therefore constitutestaSrequirements variable at least
along the following parameters:

(@) The technical availability of a given technologygess, method, etc. (i.e. it has
been developed and placed on the market);

(b) The financial affordability of a given technologyocess, method, etc. for a
given Party.

162. The notion of best available technologies provial@gde margin of discretion to
competent authorities when determining what canadlgtbe regarded as best available
technology. Best available technologies can benddfat a general level (with reference to
accepted industrial benchmarks) or on a case-by{sasis. Note should be taken of the fact that
the EU system is based on the notion of best alail@chniques, which should not be mixed
with the notion of best available technologies uritle Convention (see box 18).

2. Minimum requirements to comply with the provision

163. To comply with this provision, as the first steprfes should prepare an inventory of
industrial sources of pollution and elaborate &adfshazardous substances in wastewater (see
also article 3 (2)). The hazardous substancessaraly classified on the basis of their toxicity,
persistence and bioaccumulation. Each group oftanbss defined by this classification requires
implementation of certain measures. For examp&ntbst dangerous substances should be
eliminated and the waters that contain such substashould require prior authorization by
competent authority. This classification might beised, as needed, by reclassifying current
substances or including new substances.

164. To achieve integrated prevention and control ofypioin arising from industrial activities
(e.g. energy production, production and processfngetals, extraction of minerals, the
chemical industry, waste management, the pulp apemindustry), there is a need to lay down
measures to prevent or, where that is not pradécéreduce emissions into the air, water and
soil (including measures concerning waste), in otd@chieve a high level of protection of the
environment as a whole.

165. The respective Party has to take the necessaryunesaso that the competent authorities
can ensure that installations are operated in waghthat:

(@) All the appropriate preventive measures are tak@inat pollution, in particular
through application of the best available techngjog

(b) No significant pollution is caused;
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(© The necessary measures are taken to prevent arscatehlimit their
consequences.

166. Application to the competent authority for a permaludes a description of:
(@) The installation and its activities;
(b) The raw and auxiliary materials and other substansed;
(© The source of emissions from the installation;

(d) The nature and quantities of foreseeable emis$ionsthe installation into each
medium as well as the identification of significafffiects of the emission on the environment;

(e) The proposed technology and other techniques &rgmting, or where this not
possible, reducing emissions from the installation;

() Measures planned to monitor emissions into therenment;
(9) Other relevant information.

167. To protect the environment as a whole (water, & soil) an integrated approach to
issuing permits is required. As to the conditioha permit as such, the respective State should
ensure that the permit includes all measures nagefks compliance with requirements
mentioned in the preceding paragraph and where@maental quality standards require stricter
conditions than those achievable by the use ob#se available technology, additional measures
shall in particular be required in the permit, with prejudice to others measures which might be
taken to comply with environmental quality standard

168. Linking discharge limit values to best availablehieology serves a dual purpose. First,
these limit values have to be established withniegathe latest technological developments.
This does not automatically require implementatbthe most advanced (state-of-the-art)
technologies, but it does exclude using old teabgiek as a point of reference for setting limit
values. Second, given the progressive nature ¢favedable technology, public authorities have
to review the permit conditions on a regular basid set new conditions if the evolution of this
technology so requires, regardless of any amendaie¢he applicable legislation.

169. Parties have to ensure that the competent authsiitjormed of developments on and
follows best available technology.

170. Parties should take the appropriate measures toestisat competent authorities
periodically reconsider and, where necessary, epoatmit conditions (existing emission limit
values of the permit need to be revised, or newd b@®e included in permits; substantial
changes in the best available technology makessipte to reduce emissions significantly
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without imposing excessive cost; operational sabétye process or activity requires other
techniques to be used).

171. Where a Party is aware that the operation of amllagion is likely to have significant
negative transboundary effects on the environmeanother State, it shall forward the
information to the other State.

3. Examples

Box 17. Control of dangerous substances dischargmsthe European Union

Directive 2006/11/E€ of the of the European Parliament and of the Cibofnd5 February 2006 on th
pollution caused by certain dangerous substaneebaliged into the aquatic environment of the
Community stipulates the basic principles for reduncor elimination of dangerous substances in
discharged wastewater.

This directive classifies dangerous substancesangooups (List | and List Il). List | contains ¢&n
individual substances selected mainly on the ladiseir toxicity, persistence and bioaccumulatigth

which are biologically harmless. List | includegganohalogen compounds and substances which
form such compounds in the aquatic environmentwoghosphorus compounds; organotin compou
substances which have proved to possess carciicogeperties in or via the aquatic environme
mercury and its compounds; cadmium and its compgiupersistent mineral oil and hydrocarbong
petroleum origin; persistent synthetic substanceghvmay float, remain in suspension or sink i
which may interfere with any use of the water. & through the discharge of the various dange
substances within List | must be eliminated.

All discharges into the waters which are liablectmtain any substance in List | shall require p
authorization by the competent authority. The atitlation shall lay down emission standards W
regard to discharges of any such substance intwdters and, where this is necessary, to dischaify
any such substance into sewers. Emission stantidddown in the authorization shall determine:
maximum concentration of substance permissible diseharge; the maximum quantity of a substg
permissible in a discharge during one or more $ipecperiods of time. This quantity may, if necegsa
also be expressed as a unit of weight of the oilluper unit of the characteristic element of
polluting activity (e. g. unit of weight per unif caw material or per product unit). Emission lignfor 17
substances in List | and qualitative objectives feater are published in “daughter directivel
Authorizations may be granted for a limited periody. They may be renewed, taking into account
changes in the limit values.

Limit values of substances discharged in wastewadeg considered as fulfilled in the case that
available techniques (see box 18) are used foedstrg the quantity of these substances in wastey
with the objective of their phased elimination.

List Il contains substances which have a deletsriefiect on the aquatic environment, which g
however, be confined to a given area and which m#pen the characteristics and location of the m
into which they are discharged. These include: tsuogs belonging to the families and groups
substances in List | for which the limit values Bawt been determined, certain individual subss

the exception of those which are biologically hassl or which are rapidly converted into substances
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*1 Directive 2006/11/EC contains the codified wording of the Cibiicective 76/464/EEC of 4 May 1976 and its
daughter directives
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and categories of substances belonging to the iémrahd groups of substances: metalloids and metals
and their compounds; biocides and their derivatvelsappearing in List I; substances which have a
deleterious effect on the taste and/or smell of gheducts of human consumption derived from |the
aquatic environment and compounds liable to gise to such substances in water; toxic or persistent
organic compounds of silicon and substances whiey give rise to such compounds in water,
excluding those which are biologically harmless ave rapidly converted in water into harmless
substances; inorganic compounds of phosphorus lanteetal phosphorus; non-persistent mineral |oils
and hydrocarbons of petroleum origin; cyanidesritles; substances which have an adverse effect on
the oxygen balance, particularly ammonia and earit

Pollution through the discharge of the various dmags substances within List Il must be reduced | Al
discharges into waters which are liable to contmy substances within List 1l shall require prjor
authorization by competent authority, in which esiua standards shall be laid down. Such standards
shall be based on the quality objectives for wdterorder to reduce pollution, States shall esshbli
programmes for pollution reduction that include lgyaobjectives for water. These programmes may
include specific provisions governing the compositand use of substances or groups of substandes an
products and shall take into account the latesh@wically feasible technical developments. These
programmes shall set up deadlines for their impieat®n.

Where necessary, Lists | and Il may be revisedpleapented and if appropriate certain substances fro
List Il may be transferred to List I.

Under the EU WFD, the above system of limit valdes hazardous substances is being gradually
replaced by the end of 2013.

Box 18. The system of best available techniquestime European Union

The notion of best available techniques, usuallpreliated as BAT, is a cornerstone of EU
environmental legislation relating to industrialllption. It is defined in the Integrated Pollution
Prevention and Control (IPPC) Directién a broader manner than the best available téogpainder
the Convention. The difference between “technologyd “technique” carries a message of content| As
opposed to “best available technologies” in thev@otion, “best available techniques” under the IPPC

Directive also encompass important non-technicaleets, such as management methods and the
environmental impacts of an installation througé filll life cycle of a plant (e.g. how decommissian
affects the environment).

In order to enhance the uniform interpretation e$tbavailable techniques by the EU Member States,
the European Commission has initiated an exchahgdgaymation coordinated by the European IPPC

Bureau (a branch of the Commission’s Joint Rese@ggfitre). In cooperation with Member States and

industry experts, the European IPPC Bureau issusxl—+egularly updates — reference documents|(so-
called BREFs (BAT reference documents)) for variongustries. BREFs constitute non-binding
guidance documents for national authorities to $edun IPPC permitting procedures. BREFs contain
parameters for wastewater discharges that candzehysnon-EU Parties for the implementation of the
Convention. BREFs are available on the Internet.

%2 Council Directive 96/61/EC of 24 September 1996 concermitegjiated pollution prevention and control.
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Article 3, paragraph 1 (d) - Stricter requirements, even leading to prohibition in
individual cases, are imposed when the quality ohe receiving water or ecosystem
SO requires

Article 3 (1 (d))

1. To prevent, control and reduce transboundanaatphe Parties shall develop, adopt,
implement and, as far as possible, render compatdiévant legal, administrative, economic
financial and technical measures, in order to ensoter alia, that:

(d) Stricter requirements, even leading to profohiin individual cases, are imposed when the
quality of the receiving water or the ecosystemespires;

1. Background explanation, analysis and clarificabn

172. The term “stricter requirements” refers first andeimost to the need to apply in certain
cases (if the quality of the receiving water orsgsbem so requires) more stringent conditions
than those already set out in the preceding pgpagranamely in subparagraph (a) regarding the
control pollution at source; in subparagraph (lglarding licensing of discharges; and in
subparagraph (c) regarding the need to base lahieg for discharges of hazardous substance
on best available technology.

173. The term “receiving water and ecosystem” obviousgans domestic and transboundary
rivers, lakes, groundwaters and other waters alsaseabater-related and terrestrial ecosystems,
which are located in the catchment area as definéte Conventior.

174. The term “prohibition” obviously means either proition of a discharge (e.g. by
collecting the wastewater and handling it in a etbprocess or disposing it off at special sites)
or more generally prohibition of a human activity.

175. Countries usually set up limit values for surfacgav quality for various chemical
determinands (e.g. dissolved oxygen, biologicalgexydemand, chemical oxygen demand,
nitrogen, phosphorus, lead, copper, mercury anerdtazardous substances) and for various
microbiological and biological determinands to emsgood quality of surface water. Discharges
of pollutants have a negative impact on the stattisese surface waters. For this reason, it is
necessary to assess the impact of dischargedgutubn surface water quality. In addition to
the amount of the discharged pollutant from a paldir source of pollution, the surface water
quality upstream of this particular source of pdn (as the surface water can already be
polluted by other pollution sources upstream) dnedfiow rate of the surface water are key
factors in this assessment. The lower the flow (@ig during the summer period), the lower
should be the amount of discharged of pollutantsisT “stricter requirements” could mean to
curb the amount of discharged pollutants from aneare pollution sources or to prohibit any
discharges.

%3 See also commentary to article 1 (1).
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2. Minimum requirements to comply with the provision

176. The minimum requirements to comply can be infefreth some of the specifications
contained in the Convention.

177. One indication can be found in article 3 (1 (f)yatation to what “stricter” would mean.
This paragraph extends the requirement to usealagable technology also for discharges of
nutrients from industrial and municipal sourceg] #rs is more “stringent” than the requirement
of paragraph 1 (c), namely to apply best availédddnology in case of hazardous substances.

178. A second indication can be found in article 3 (})) (k relation to the prohibition of
wastewater discharges into groundwater aquifecsiasf the additional measures to prevent
groundwater pollution.

179. In deciding on “whether the quality of the recetymater or ecosystem necessitates
stricter requirements”, use should be made of theigions in paragraph 1 (h) on environmental
impact assessment and other means of asseS&naewt the provisions in paragraph 2 on water-
quality criteria and objectivés

180. Account should also be taken of the fact that tihecentration of a substance in the
receiving water (e.g. a river) depends on the amotthe emitted substance and the current
flow rate. For a given amount of an emitted sulstathe concentration in the river is the higher
the lower the water flow. Thus, the “stringency’refiuirements on the emitter can also be made
dependent on the flow rate, i.e. the actual hydyickl regime. Given the potential impact of
climate change on water availability and flow regimvhich may lead to a decrease of water
flow, this dependency may also lead to more stnhgequirements on emitters in the long-term.

3. Examples

Box 19. Protection of the Vardar River from pollution with chromium

The industrial landfill started its operation peritn the late 1950s. No regulation in respect t®|th
environment permitting existed in that period andperating rules were put in place.

It contains about 1,000,000 tonnes of industriai#ndous waste, mainly metallurgical sludge with

significant quantities of six-valent chromium (€§r The chromium waste was generated by a plant
producing fertilizers, part of the overall induatrcomplex. The waste was disposed over a period of
several decades.

The micro-location of the landfill was selected haitit any environmental impact assessment. [The
landfill was settled on a stream, a small direitiutary to the Vardar River, the biggest river e
former Yugoslav Republic of Macedonia. The VardareRis a transboundary river that flows from the
former Yugoslav Republic of Macedonia to neighbogrGreece.

The wider region of the landfill location belongsthe catchment area of a large groundwater aquifer

** See also commentary to article 3 (1 (h)).
%5 See also commentary to article 3 (3).



ECE/MP.WAT/2009/L.2
Page 61
Annex

system that represents a crucial source of drinkiatgr for the capital of the former Yugoslav Relpu
of Macedonia, Skopje. This source of potable wist&nown as the Rasce Spring.

During the construction of the landfill, the strearas captured with concrete pipeline, which dutime

=]

following years collapsed due to the enormous weajhwaste disposed on top of it. Such situation
resulted in the direct contact between the landfdby and the stream, thus causing direct severe

chemical pollution of the stream’s waters and fertbf the Vardar River. In addition and due to filet
that no lining system was introduced during thestarction of the landfill, groundwater within th
Vardar River alluvium was also polluted, with thetgntial to endanger the Rasce Spring.

e

The landfill was owned by a State-owned indust@hplex, Jugohrom, which was successively sold to

a private operator. The new owner was allowedad sperating the industrial complex on the cooditi

that no disposals of new waste in the landfill vibiake place. Consequently, it was agreed thabthie
would overtake liabilities in regard to the remeidia of the historical pollution, i.e. the industr
landfill.

During the period 2002003, the remediation project was implemented als wanaged by the Minist

Yy

of Environment and Physical Planning of the forrMagoslav Republic of Macedonia. The project was

funded by the EU programme OBNOVA, with a budgedjgbroximately €1 million.
The process of remediation included various te@dimeasures, including:

« Upstream redirection of the stream out of the ldinady

«  Construction of a full drainage system downstred&the landfill to uptake polluted groundwater

- Construction of a pipeline for transport of captupwlluted groundwater to existing wastewd

ter

treatment plants in the new operator's yard wherns treated before being discharged into

surface recipient (Vardar River)
- Bio-reclamation of the slopes of the landfill, inding cover layer

No pollution is caused on the Vardar River from ldradfill since January 2005 , when the above sys
commenced operations. The wastewater plant treatpalluted waters to standards determined in
legislation. The Ministry of Environment and Phydi®lanning of the former Yugoslav Republic
Macedonia bears fully the cost of wastewater treatrplants operation, including workmen.

The project eliminated any potential pollution be tsource of potable water for Skopje, the Rasca&p

and pollution of six-valent chromium to downstreaftthe Vardar River.

Box 20. Measures to reduce/eliminate foam formatioon the Raab/Raba river

Since 2003, intensive foaming and water qualityedetation was observed on the Raab/Raba Rie
right tributary of the Danube flowing from Austria Hungary— near the border between Austria g
Hungary. To solve the problem the countries represiwes started a bilateral negotiation. T
investigations find out that three leather progagé$actories located in Austria upstream the bovdere
causing the foaming with their discharged treatedtewater load.

As a result of the negotiations the parties elaedra Joint Action Programme in 2007. In the cowifse

the implementation of this programme, Austria idtroed stricter environmental requirements
connection with tanneries, took steps to ensure ttma local administrative offices intensified th
controls in the factories and improved the wastewméatment technologies at the factories.
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In addition, in 2008 both countries elaboratedtjpirojects/measures for the ecological rehabititatf
the Raab/Raba River.

The frequency and the size of the foaming of therrhave already decreased significantly due to the
implemented measures. The final solution will hoerelve achieved only by the full implementation| of
the jointly elaborated programme of measures.

J. Article 3, paragraph 1 (e) — At least biologicatreatment or equivalent processes are
applied to municipal waste water

Article 3 (1 (e))

1. To prevent, control and reduce transboundanaathe Parties shall develop, adopt,
implement and, as far as possible, render compatdevant legal, administrative, economic
financial and technical measures, in order to ensater alia, that:

(e) At least biological treatment or equivalentqesses are applied to municipal wastewater,
where necessary in a step-by-step approach;

1. Background explanation, analysis and clarificabn

181. Biological treatment (secondary treatmehig the process in which wastewater is treated
with aerobic bacteria to remove or reduce suchrocgeontaminants as animal and human
excreta, ammonia, nitrates, and plant tissue. Tdrevé€ntion recognizes that the economic
implications of applying biological treatment td mlunicipal wastewater might require a step-
by-step approach. When deciding on the use of icdd treatment, the following factors should
be taken into account: the size of the pollutiomrse (i.e. population equivalent, or PE), the

flow rate and water volume in recipient waters, #relr ecological and chemical stratus.

182. Biological treatment itself does not secure anatfoh of bacteria for which oxidation by
chlorine compounds or other disinfection agentsldibe needed. Nevertheless, use of such
chemicals can harm ecosystem in recipients, wheléamative oxidation of effluent by ozone
can be inappropriately expensive. That is why bactemoval is usually left to the natural
oxidation and elimination process in recipients.

183. An alternative method to biological wastewater timeent (i.e. “equivalent processes in
the meaning of the Convention) for small municifedi (< 500 PE) can be wastewater treatment
in artificial wetlands or in decomposition pondsisinecessary to bear in mind that this
technique is less effective and fails to work dgnvintertime, when natural biological processes
are slowed down or completely stopped.

°6 Wastewater treatment includes primary treatment, mé@inploys physical processes to separate and remove
floatable matter and suspended solids and which prepastsweder for secondary (i.e. biological treatment)
and/or tertiary (i.e. chemical and/or biological nutriemhoval) treatment.
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2. Minimum requirements to comply with the provision

184. Parties should develop and issue relevant regaktiegarding municipal wastewater
treatment, the quality of emissions and their adn&ach person or company discharging
wastewater should have a permission (a permitensie) issued by the water authority or other
relevant authority. The observance of the permissshould be monitored and examined by the
State’s authorized institution.

185. Discharges from wastewater treatment plants torgheater should not be permitted to
be in compliance with article 3 (1(k)), which regtseadditional specific measures to prevent the
pollution of groundwaters. Discharges from sewemgtems without subsequent treatment
should be avoided. Temporary exceptions are pessildases of accidents or urgent
reconstruction work at wastewater treatment faeditlf wastewater is discharged to estuaries or
coastal waters, less strict limits of dischargeliufion may be used.

186. All municipal wastewaters from settlements defibgdational regulations should be
collected to sewerage systems and at least biallhgiceated before being discharged into
surface waters. Moreover, nitrogen and phosph@mmval may be needed (tertiary treatment)
if the status of the waters in the recipients spire. Clear indicators of their permitted
concentration in treated wastewater should bedd$ioed in the permission.

187. Depending on the quality of the sludge from wastewtteatment plants, the sludge can
be used for agricultural purposes, or has to bgodisd off as a dangerous waste. In no case,
sludge can be released to water bodies.

188. The State administration can create conditions fstep-by-step implementation of the
regulations regarding the wastewater treatment’glaquipment and emissions. The issued
permission can contain a schedule for a step-ljyathievement of target concentration values
and the treatment efficiency of the wastewaterttneat plant. Priorities identified on the basis
of impact assessment of pollution resources ostétels of recipient should be taken into
account.

189. State subsidies and bank loans can be used to #guiplevant municipalities with the
sewerage systems and wastewater treatment plantacilitate this, Parties can develop a
programmes for municipal pollution reduction contag inventories of municipal wastewater
resources, measures to be implemented, respectplernentation deadlines, costs needed as
well as funding resources.
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3. Example

Box 21. Municipal wastewater treatment under Europan Union regulations

EU regulation¥’ require that all municipal wastewater from setéens > 2000 PE should be collecte
to sewerage systems and at least biologically ddediefore discharge to surface waters. Limits
emissions of treated wastewaters are:

Indicator Concentration (mgAD) per cent of reduction
BOD;> 25 70-90
COD.™ 125 75

Indicator 10,000 — 100,000 PE | > 100,000 PE per cent of reduction
Concentration (mg/l) | Concentration (mg/l)

Ptotal61 2 1 80

N ol 15 10 70-80

The same requirements can be found under the “Rmeowhation concerning the Treatment
Municipal Waste Water” developed and approved leyltiternational Commission for the Protection
the Danube River (ICPDR).

As a result of the National Policy Dialogue undex EU Water Initiative, the Republic of Moldova,a
member of the ICPDR, has adopted the new GovernRegulationNe 1141 of 10 October 2008 on tk
conditions of discharges of wastewater from mumicipastewater treatment plants into natural w
bodies. The values for BOD, COD, P and N corresporithose of EU Directive on urban wastews
treatmert’. The value for suspended solids were also setnfg8, corresponding to 90 per ce

for

According to the status of recipient waters,theogén and phosphorus removal is recommended for
wastewater treatment plants with > 10,000 PE. BHeviing results in treated wastewater are foreseen
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reduction), as in the Directive, but taking inteaignt national specificity.

K. Article 3, paragraph 1 (qg) - Appropriate measures and best environmental practices
are developed and implemented for the reduction ahputs of nutrients and
hazardous substances from diffuse sources

Article 3 (1 (q))

1. To prevent, control and reduce transboundanacthe Parties shall develop, adopt,
implement and, as far as possible, render compatiiévant legal, administrative, economic
financial and technical measures, in order to ensaoter alia, that:

" Council Directive 91/271/EEC of 21 May 1991 concerning onvaste-water treatment.

%8 population Equivalent: the organic biodegradable load havingalfly biochemical oxygen demand (B£bf
60 g of oxygen per day.

%9 Biological oxygen demand.

®0 Chemical oxygen demand.

®1 Total phosphorus.

%2 Total nitrogen.

83 Council Directive 91/271/EEC of 21 May 1991 concerning urbastewater treatment.
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(9) Appropriate measures and best environmentatipes are developed and implemented for
the reduction of inputs of nutrients and hazardausstances from diffuse sources, especially
where the main sources are from agriculture (ginidslfor developing best environmental
practices are given in annex Il to this Conventjon)

1. Background explanation, analysis and clarificabn

190. Diffuse inputs into groundwater and surface wadgesto be avoided wherever possible
or widely reduced by taking appropriate measuresfallowing best environmental practice
(e.g. good professional practice in agriculttte’Best environmental practice” constitutes the
most appropriate combination of measures thattieacinimizing or eliminating inputs from
pollution sources. Appropriate measures mean agpit of current scientific knowledge in the
field of agricultural practice. The concept impltee implementation of measure or combination
of measures that will achieve an improvement an@/duaction of nutrient emission as well as
hazardous substances input in the most cost effiaiay, and considering the influence of time
scale in assessing the ecological effects. “Bedt@mmental practice” for a particular source
will change with time in the light of appropriaterabination of measures, economic and social
factors, as well as changes in scientific knowleaige understanding. Application of the best
environmental practice should not result in anyaase in pollution in other areas or in other
parts of the environment or any increased riskutmdin health or living resources in countries
where the environmental regulations are less srindf the reduction of inputs resulting from
the use of best environmental practice does ndttle@anvironmentally acceptable results,
additional measures need to be applied.

191. Nutrient enrichment of fresh waters might alsowkefrom atmospheric deposition of
NOx —N and NHy —N through the agricultural nitroggsele. Inputs of nitrogen may lead to
indirect formation of nitrous oxide after nitrogkxaching or run-off, or following gaseous losses
from ammonia volatilization and emission of nitoixide (NO) through nitrification after

fertilizer is applied to fields and consecutive dgiion of NOx and ammonia.

192. Diffuse sources of pollution mainly come from anessive area but in some cases like
small point sources (household septic tanks whiemat connected to sewerage system) can be
also considered as diffuse sources.

193. Besides pesticides used in agriculture, badly meahéandfills and contaminated
industrial sites can also be important diffuse sesrof hazardous substances.

2. Minimum requirements to comply with the provision
194. All Parties have to take systematic action to ceusbil degradation, to record the state

of the soil and to implement preventive measuragid¢s themselves should draw up
programmes of measures. They have to define areaewhere are specific risks for the soil,

% Two specific publications developed under the Conventiorr affietailed guidance on this issue: Protection of
Water Resources and Aquatic Ecosystems; Water SeoidsBCE/ENVWA/31, United Nations, New York, 1993;
and Recommendations to ECE Governments on the protectiomof inlaters against eutrophication, 1992

(ECE/CEP/10)
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e.g. erosion, loss of humus content, compactidmization and landslides, and to set targets to
reduce the risks and draw up measures to achiege thrgets. In addition, to prevent the further
accumulation of toxic substances in soils, Padiexuld draw up inventories of contaminated
sites and existing waste, former industrial sites deposits, as well as on soils with high toxic
contents. Moreover, instruments for promoting esvinentally appropriate farming methods are
to be applied consistently and brought into linghwvihe imperatives of groundwater protection.

195. Important aspects are limits for toxic substanoesoils and their application.

196. Examples of measures to be developed and implechentleide:

(a)
(b)
(©)
(d)
(e)
()

)
(h)
0)

)

Afforestation of agricultural land;

Avoiding spreading fertilizer and manure at higtkriime and in high risk areas;
Measures that involve different application teclweis|of manure;

Increase the diversity of crops in rotation;

Restrictions of agricultural activities on slopesavoid erosion and run-off;
Restoration/protection of wetlands;

Conversion from conventional to organic production;

On farm advice/extension serviées

Rules for pesticides and herbicides application;

Landfills management (use of landfills only foreeant waste; protection against

leaching; closure down);

(k)
3.

Remediation of old industrial contaminated sites.

Examples

Box 22. Reduction of diffuse from non-agriculturalsources in the Netherlands

The Netherlands has adopted a generic policy fafirde with measures for the reduction of diffuse
sources from non-agricultural activities, liable dause pollution. Different public authorities aef
central (ministries) and local (provinces, munidipes, water boards) governmental level have draywn
the so calledUitvoeringsprogramma diffuse bronnen waterveromtiging, an Implementation
Programme for dealing with diffuse sources of watdtution. The Programme was drawn up in order to
give effect to article 11 (3 (h)) of the EU WFD amgs presented to the Dutch Lower Chamber of

%5 Informal adult education, including both formalized training praymes as well as coaching, mentoring and
counselling practices.
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Parliament by the Minister for the Environment iad@mber 2007.

The Implementation Programme consists of a thezeafiproach applicable to the so-called problemn
substances for the purpose of achieving the enwviemal objectives of the EU WFD:

No further actionthis deals with a category of problematic substarthat in some cases were banng
long time ago, occur as a diffuse source from pedlusoil or occur naturally in raw material such
cadmium or ore. For this category of substanceapgilicable cost-effective measures have alreadg
taken and for the moment the implementation pdkcthat not much more can be achieved in redu
the emissions.

Action required at the European levttis refers to a category of problematic substarvdeere sourc
reduction is possible but primarily require Eurapegtion in the adoption of preventative and cd
measures in view of attaining a level playing fieltkamples of these substances: polycyclic aro
hydrocarbons (PAHS) in car tires, emissions freafitr and transport, copper and zinc in animal feeg

Action required at the national levéthe main focus of the Implementation Programmae With this
third category of problematic substances. A varidtsneasures have been formulated aiming, intar 3
at reducing emissions from chemical weed contrett{ltides) on hard surfaces in public and private
areas, restricting emissions from commercial aoteggional shipping, reducing metal emissions fron
building materials and infrastructure (e.g. craatribrs, overhead wiring, roof gutters and roof
coverings), limiting the use of and the emissigonsnf pharmaceutical drugs in animals and reducing
emissions to surface waters from pharmaceuticgjsdimhumans.

atic
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Box 23. Modelling nutrient emissions in river syste

The MONERIS (Modelling Nutrient Emissions in RivBystem) model was applied to estimate
nutrient emissions into the in Danube River basirpbint sources and diffuse pathways. The mod
based on data river flow and water quality as wslla geographical information system (GIS), wh
includes digital maps and extensive statisticadrimation.

Whereas point emissions from wastewater treatmantgand industrial sources are directly dischar
into the rivers, diffuse emissions into surfaceessiare caused by the sum of different pathwayghw
are realized by separate flow components. The agparof the components of diffuse sources
necessary, because nutrient concentration andarglgsrocesses for the pathways are mostly
different. Seven pathways are considered:

- Point sources (discharges from municipal wastewatstment plants and direct industr

discharges)
- Atmospheric deposition
- Erosion
- Surface run-off
- Groundwater
- Tile drainage
- Paved urban areas.

Along the pathways from the sources of emissioa the river, substances undergo manifold proce
of transformation, retention and loss. Knowledgettedse processes is necessary to quantify ar
predict nutrient emissions into the rivers in rielatto their sources. The establishment of a haired

the
el is
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database, the application and the adaptation oimibdel to the special conditions in the Danube R
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basin represented main tasks.

First results were elaborated by the Federal Enwiental Agency in Berlin and published in 2003.
Danube countries obtained results on nitrogen drabghorus emissions via various pathways, their
contributions to the total emissions for the Danalnel the share of the countries within the Danube
River basin for the period 1998-2000 (tons/yearc@atage).

For each country, the analyses contained informatia

« Diffuse sources of nitrogen and separate infolonaabout diffuse sources of phosphorus
- Content in groundwater, tile drainage, erosionfasgr run-off, atmospheric deposition, urhan
areas and sum of the diffuse sources for the mitrie
- background concentrations
- agricultural diffuse sources
« Point sources of nitrogen and separate infoonabout point sources of phosphorus
« Sum of all sources

At present an updated version is in the finalizastage. It is possible to use the MONERIS model @s
tool for nutrient reduction in the river basin mgament plans.

For good results, it is necessary to have enoudhaiable data and trained experts in the countoe
work with the model. Thus, experts from the Danbasin countries were recently trained. They wiél us
this model to propose scenarios for nutrient radoct

L. Article 3, paragraph 1(h) — Application of environmental impact assessment and
other means of assessment

Article 3 (1(h))

1. To prevent, control and reduce transboundanaagthe Parties shall develop, adopt,
implement and, as far as possible, render compatdevant legal, administrative, economic
financial and technical measures, in order to ensaoter alia, that:

(h) Environmental impact assessment and other m#faassessment are applied,

1. Background explanations, analysis and clarifidéon

197. The requirement for Parties to undertake an ElAytber means of assessment for
activities likely to have transboundary impactnigtself an important element within the whole
range of the “appropriate measures” that Partiesaadopt for the purpose of preventing,
controlling and reducing such an impact under ker2c(1) of the Convention. The whole
process of environmental impact assessment enhpnbée participation and transparency in
the authorization of projects likely to have adeeeffects on waters and enables public
authorities to adopt better informed decisions engnting the substantive obligations of
prevention. This is the rationale of the procedueglirement of the EIA. The adoption of
national legislation requiring EIA within an autimation regime is a necessamyndition for the
implementation of EIA also at the internationaldelietween riparian States, possibly with the
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participation of the relevant joint body, whereaddished under article 9 (2(j)) of the
Convention.

198. The relevance and rationale of EIA as an apprapti@dl associating precaution with
preventiofi° are substantiated by various authoritative intéonal documents. Principle 17 of
the Rio Declaration provides that “EIA, as a natidnstrument, shall be undertaken for
proposed activities that are likely to have a digant adverse impact on the environment and
are subject to a decision of a competent natiomdcaity”. Having specific regard to
transboundary impact, reference should be madeitbeas of the ILC 2001 Draft Articles on
international liability for injurious consequenaassing out of acts not prohibited by
international la¥’, and with specific regard to international watemses to article 12 of the
New York Conventioff. Within the UNECE context, specific referenceddbe made to the
Espoo Convention, whose transboundary scope oicagiph is not confined to international
waters. It may be noted that the latter Convention only establishes, in its article 2 (3), the
obligation for States to undertake EIA in caselahped activities likely to have transboundary
impact, but also provides for a comprehensive fraark for the participation in the process by
the potentially affected Party before adoptionhaf tinal decision by the Party of origin. The
Espoo Convention provides a parameter for referéorcne implementation of EIA which is
directly legally binding for those Parties of theai&r Convention that are also Parties to it. It can
nonetheless provide legal guidance in the field &ds those Parties of the Water Convention
that are not Parties to the Espoo Convention. §uakance is likely to become indirectly
binding also for non-Parties to the Espoo Conventisofar its standards become general
practice customarily followed, at least at the gamepean level.

199. Within the UNECE conventional practice, and for Baaties to the Espoo Convention,
EIA applies to the project level of activities liggo have transboundary impact (article 2 (7) of
the Espoo Convention). The preparation and adoptigans and programmes and, to the
extent appropriate, policies and legislation, isjsct to strategic environmental assessment
(SEA), provided for by the SEA Protocol, adopte@@03 (see also SEA Directf% While the
SEA Protocol is not yet in force, SEA is relevaahatheless for the implementation of article 3
(1(h)) of the Water Convention, insofar as it falishin the scope of the expression “other
means of assessment” contained in the provisioemumdiew.

% |nternational Law Commission, Report of the fifty-thirdsies (2001), doc. A/56/10, Draft Articles on
international liability for injurious consequences arising @f acts not prohibited by international law, commentar
under art. 7 (4).

®7«Any decision in respect of the authorization of an agtiwitthin the scope of the present articles shall, in
particular, be based on an assessment of the possible adabpharm caused by that activity, including any
environmental impact assessment” ( Doc. A/56/10).

%8 “Before a watercourse state implements or permitsrtipéementation of planned measures which may have a
significant adverse effect upon other watercourse Stateshait provide those States with timely notification
thereof. Such notification shall be accompanied by abkiltechnical data and information, including the restlts o
any environmental impact assessment, in order to enabladtified States to evaluate the possible effectbeof t
planned Measures”.

% Council Directive 2001/42/EC of the European Parliamedtadrthe Council of 27 June 2001 on the assessment
of the effects of certain plans and programmes on thecemaent.
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200. Article 3 (1(h)) on EIA is instrumental in the afmaltion of article 9 (2(j)), of the
Convention, insofar as article 9 (2(j)) provideattjoint bodies may participate in the
implementation of EIA relating to transboundary evat It may also facilitate the application of
article 9 (2(h)), entrusting such joint bodies witile task of serving as a forum for the exchange
of information on existing and planned uses of watel on related installations that are likely to
cause transboundary impact.

2. Minimum requirements to comply with the provision

201. Parties to the Convention should adopt nationaslation introducing an authorization
regime for activities likely to cause impact omghoundary waters, within which EIA should be
a precondition for receiving authorization. FortRearto the Espoo Convention, the scope of
application of the provision under review encompadbe activities mentioned in appendix | to
the Espoo Convention, as well as the activitidsetadentified according to the general criteria
contained in appendix Il of the same Convention.

202. Even though Parties are not bound by the SEA Pobtoeither due to its non-entry yet
into force or, after its entry into force, if thdp not become Parties to-ior by the SEA

Directive, they should endeavour to take into codeisition SEA for the authorization regime
concerning plans and programmes of activity fallimgler the scope of the Water Convention, in
line with the article under review and in conjunatiwith the general obligation to take “all
appropriate measures” of prevention under articlei2 scope of application of SEA should
encompass plans and programmes which set the frarkdar projects listed in annex | of the
SEA Protocol, as well as projects to be identiiedording to the general criteria contained in
annex Il of the SEA Protocol. Of particular aszigte in the identification of the latter may be
the water-specific projects mentioned in annex the SEA Protocd?.

203. Parties should designate one, or more, competéionahand local authorities in charge
of the authorization regime within which they ameewvaluate the relevant EIA or SEA studies.
The contents of the EIA or SEA documentation sh@mdompass, as a minimum, the elements
set out in appendix Il to the Espoo Conventionfar flans and programmes and, to the extent
appropriate, policies and legislation) those ineantY to the SEA Protocol.

204. The Party under whose jurisdiction an activity,nptac programme likely to cause
transboundary impact is proposed, should notifyrtie the riparian Party likely to be affected,
and if the latter so wishes, submit to it the El#cdmentation. Consequently, the Parties
involved should enter into consultations with eattrer in accordance with the relevant
provisions of the Espoo Convention for Partied,tori taking into account those provisions, for
non-Parties to the Espoo Convention (as well aslet0 of the SEA Protocol for plans and
programmes and, to the extent appropriate, polaeslegislation).

205. Parties should ensure public information and pigdioon in the EIA procedure, or the
SEA procedure, if adopted, taking into accountstta@mdards set out in the Aarhus Convention,
in article 3 (8) of the Espoo Convention and, whagplicable, in article 10 of the SEA Protocol.

0 See, for instance, its paragraphs 3, 6, 14, 20, 71, 77, 78) &d 82.
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3. Example

Box 24. International environmental impact assessnm of the Rosia Montana gold mining project
(Romania-Hungary)

The Rosia Montana Gold Corporation, a Canadian-Ramngoint venture, initiated in 1998 the opening
of an open-cast gold mine at Rosia Montana (VetekpaRomania. The total surface area of the ptajec
would extend to 1278 hectares in the upper catcharera of the MurgMaros River, a major tributary
of the Tisza River. The mine would use during orecpssing cyanide to extract gold mainly from
quarry material, a technology similar to the onat tbaused a major ecological disaster in Baia Mare
(Nagybanya) in 2000, but allowing to release a lowganide concentration into the tailing pond. The
tailings would be stored in a tailing managemeanitlitg of 185 m high rockfill dam with a potentiaikk
to cause pollution.

Hungary has joined in the international environraémpact assessment procedure under the Espoo
Convention in 2007 and forwarded a set of questamuscritical remarks on the project. Based on the
additional information and answers from the invedttungary is not supporting the implementation gf
the project as it would bear potential environmkrisé.

While no conclusive decision has been taken oweoffening of the mine at the time of the draftifig o
this Guide, the Espoo procedure has proved to benportant and useful tool to identify the major
contentious issues and to clarify some of the ifiees surrounding the project.

M. Article 3, paragraph 1 (j) — Contingency planning

Article 3 (1 ()

1. To prevent, control and reduce transboundanaatphe Parties shall develop, adopt,
implement and, as far as possible, render compatdiévant legal, administrative, economic
financial and technical measures, in order to ensoter alia, that:

(J) Contingency planning is developed;

1. Background explanations, analysis and clarifidgon

206. The general objective of a contingency plan isrganize an effective response in case of
emergency situations with impact to water qualitster regime and water-related aquatic
ecosystem and to facilitate cooperation, wherevagleat transboundary level, throughout all
phases of emergency situations: prevention, prdpass, response and restoration/remediation.

207. Contingency plans are being developed to respoondédcor more of the following
emergency situations: a technical failure; accisl@miolving hazardous substances; natural
disasters as floods, ice hazards and droughtsragtweather conditions; sabotage on
installations; or any other emergency situation.

208. Itis important to stress that the obligation af ®arties to develop contingency planning
should be read in conjunction with their obligatiorinform each other without delay about any
critical situation that may have transboundary iotfzand to set up and operate warning and
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alarm systems under article ¥4n addition, the related obligations under the &/&onvention
should be read together with the requirements atiregency planning set out by the Industrial
Accidents Convention.

2. Minimum requirements to comply with the provision
209. A consolidated contingency plan should include:

@) An internal contingency plan, elaborated bypearator and being applicable only
at national level and;

(b) An external contingency plan, elaborated gyrésponsible authorities and being
applicable at the national level and, as relearthe transboundary level. The operator should
secure full cooperation with the competent autiesie.g. water directorates’ intervention units,
fire brigades, etc.) and their access to facilidesng the emergency situation. Therefore, even if
in a transboundary context, only an external cgetinty plan is considered, an internal
contingency plan is an important starting pointdereloping any external contingency plan.

210. The following options for developing transboundeontingency planning can be
considered:

(a) A plan adopted jointly by countries sharihg same river basin; and;

(b) Plans developed by individual riparian coiggtmwith their provisions being
harmonized directly or through a possible sepagteement. A transboundary contingency
planning can be developed within the existing sg#tiof transboundary cooperation (e.g. river
basin commissions, meetings of plenipotentiariesrmsboundary waters) or as a subject of a
stand-alone agreement specifically dedicated ttirmgency planning and adopted by riparian
countries.

211. Parties shall, by means of exchange of informationsultation and other cooperative
measures, develop and implement policies and gtestéor reducing the risks of extraordinary
transboundary impact on water and water-relatedystem and continuously improve measures
for prevention, preparedness, response and rastoramediation in case of emergency
situation. Parties should develop legislative psmns or guidelines concerning safety measures
and safety standards. Parties should establismaintain intervention sitésfor the mitigation

of the effects of accidental water pollution anfibim the other riparian countries about them.

212. Parties should identify competent authorities atrthtional, regional and local levels that
are given access to the necessary competencdeftasks foreseen. Each Party should
designate a national authority to be responsibleffiicial communication on its behalf.

L See commentary to article 14.
2 An intervention site is the location of intervention tsaequipments, technical support and other resources for
prompt mobilization in order to alleviate the effects of astisr during the first hours and days.
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213. Parties should provide leadership and create mimadministrative obstacles and
facilitate the development and implementation aftcgency plans for their national and
transboundary river basins. Competent authorihesilsl review, test, revise and update the
external contingency plans on a regular basis daugto their country’s national legislation.

214. Parties should ensure that operators are obligeake&oall measures necessary for:
(@) Safe operation of hazardous activities;

(b) Prevention of industrial accidents and ndtdisasters with transboundary
effects, and;

(c) Effective cooperation with the competent auities.

215. Riparian Parties should aim at drawing up a joorttmgency plan for the river basin
concerned in order to facilitate the effective iemkntation of adequate measures. Otherwise,
Riparian Parties should inform each other of theittingency plans through designated
authority, ensure that plans’ provisions are haigezhand agree on the mechanism for
implementing them in a coordinated way. Transboundantingency plans should be in line
with the national legislations of the respectivp&ian Parties and take into consideration
natural conditions and socio-economic situatiothenbasin concerned.

216. A transboundary contingency plan should be cormmgkeasy-to-follow, and should
describe practical steps to be taken throughouttrelses of an emergency situation. It should
contain clear water quality and water quantity eatibn criteria, list of competent authorities
and contacts of the focal point, and templatesaia tb be completed by the responsible officer.
It should provide for methodology for assessmedtmonitoring of waters, as follows: either
Riparian Parties use the same water monitoringeBystand agree on joint methodology or each
Party uses its own water monitoring systems andlexpjps own methodology, which are then
harmonized through a clear guidance. To facilicaemunication and overcome a possible
language barrier, countries may consider develogisgstem of unified notification forms.
Contingency plans should provide clear rules otedure for public information and public
involvement.

3. Example

Box 25. Harmonized accidental water pollution respose plan for the Kérds/Crisuri and
Berettyo/Barcau watersheds (Hungary/Romanid)’

As countries sharing the Danube River basin, Huyngad Romania are part of the Accidental
Emergency Warning System (AEWS) in the frameworkhefinternational Commission for
Protection of Danube River (ICPDR).

Both Hungary and Romania are Parties to the Indligtccidents Convention, which lays
down the notification principles for industrial adents with transboundary effects.

3 Based on the “Harmonized accidental water pollutionaesg plan for the Kérés/Crisuri and Berettyo/Barcau
watersheds” report (KSZI).
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Cooperation between Hungary and Romania is regulate bilateral transboundary river
agreement. Joint projects are been implementedhgiatistrengthening accidental pollution
prevention and response capacities.

The “Transboundary River Basin Management of theOkiLCrisuri River, a Tisza/Tisa sub-bas
Project, successfully implemented between 200528@Y, aimed to enable Hungarian and Roma

of water resources, meeting the users’ needs awking ecosystems and aquatic environments
project included the application of the EU WFD tgh different work packages. One such w
packages dealt with contingency planning. The naticadministrations (e.g. the Ministries

(IOW) supported the project.

watershed became clear after the accidental digebBaof oil products in 1994. In June 1999,

Romanian and Hungarian experts reached an agreesgarding the most critical problems, and
the preparatory phase they established the basiweslts of the plan.

The general objective of the project was to pregao®hesive, harmonized contingency plan for
transboundary pollution events. In the course ahmitation of this harmonized accidental wa
pollution were considered. In addition to the [istventory) of potential accidental water polluti
sources in both countries was elaborated.

between the countries. This plan will form a bagigen practical guidelines, e.g. water monitoring

Hungarian and the Romanian authorities more effedti accordance with the joint decision.

In terms of the project’s results, regular trainisgssions on accidental pollution response fo
Hungarian water directorates are being organizéith, experts of the neighbouring water directorg

and environmental inspectorates also invited.

A further result, in the framework of a PHARE pdjeelated to the development of certain elemg
of the EU WFD, is an accidental water protecti@ining centre, which is also under development.

Environment, regional directorates) of both cowstrivere involved. The International Office for Wate

n”
Nian

authorities to implement a sustainable developrpelity in the basin, using the balanced management

The
Ork
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The necessity of the elaboration of a jointly hanmed contingency plan for the Berettyd/Bargau

the
in

the

entire Berettyd/Barcau watershed, taking into antdaternational best practices of response to

ter

pollution prevention and response plan, existingtiogency plans, water quality monitoring systems,
surface and sub-surface water quality status amdvtter uses which might be affected by accidgntal

DN

The plan should have been an analysis of the pregsectices, with a view to harmonizing them
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accident management, are elaborated and will nfekedoperation between the regional bodies of the
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N. Article 3, paragraph 2—- Emission limits for discharges from point sourceto
surface waters based on the best available techngio

Article 3 (2)

2. To this end, each Party shall set emissiondiffoit discharges from point sources into
surface waters based on the best available teajyoMhich are specifically applicable to
individual industrial sectors or industries fromiethhazardous substances derive. The
appropriate measures mentioned in paragraph isohtticle to prevent, control and reduce
the input of hazardous substances from point affidséi sources into waters, may, inter alia|
include total or partial prohibition of the prodiact or use of such substances. Existing lists

of




ECE/MP.WAT/2009/L.2
Page 75
Annex

such industrial sectors or industries and of swdatdous substances in international
conventions or regulations, which are applicabléh@area covered by this Convention, sha
be taken into account.

1. Background explanations, analysis and clarificabn

217. For point sources, Parties shall use the bestabtaitechnology in order to minimize or
eliminate inputs to water.

218. The Convention defines in its annex | that bestlalwke technologies imply the latest
stage of development of processes, facilities dhows of operation which indicate the practical
suitability of a particular measure for limitingsdharges, emissions and waste. Furthermore, the
Convention specifies considerations to be takemactount for determining whether a set of
processes, facilities and methods of operationtitates best available technology. One of the
important issues addressed is the economic feifgifsil

219. Article 3 (2) contains an important reference triSéng lists of such industrial sectors or
industries and of such hazardous substances imatienal conventions or regulations, which
are applicable in the area covered by this Coneahtin fact, this is the only provision in the
Convention alluding to obligations under other vala international conventions.

220. Clearly, such “applicable” international convensamnd regulations encompass primarily
those instruments, which deal with fresh waterygmh from point and diffuse sources,
including both basin-wide treaties and activitysabstance-specific agreements. Some
multilateral agreements such as the Danube Rivee€&on Conventior in addition to general
obligations- also contain technical annexes, which addresaindggsues that require further
elaboration. Thus, annex Il “Industrial sectors Aadardous substances” of the Danube River
Protection Convention includes a list of industsattors and industries, and a guiding list of
hazardous substances and groups of substancelstharge of which from point and non-point
sources must be prevented or considerably reddgedxample of a pollutant-specific
agreement is the 1976 Convention on the Protecfitine Rhine against Pollution by Chlorides
and the Additional Protocol of 1991.

221. International conventions, mentioned in articl@B ére not limited exclusively to fresh
water resources. Legal instruments dealing witdHaased marine pollution are equally
important in this respect. A number of such agragmexist in the area covered by the Water
Convention. These include in the first place regl@eas conventions, protocols and other
instruments, such as plans of actions, for thei@rBlack, Baltic, Caspian, Mediterranean and
the North Sea and North Atlantic.

222. Most of these agreements contain lists of potdntiermful activities and dangerous
substances. For example, the 1996 Mediterranedod@tamn Land-Based Sources and
Activities” identifies (annex 1) sectors of activities andeg@iries of substances that must be

4 See also commentary to article 3 (1 (c) and (f)).
"5 Protocol for the Protection of the Mediterranean SeanagPollution from Land-Based Sources and Activities as
amended in Syracuse, 7 March 1996.
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taken into account in the preparation of actiomg|grogrammes and measures for the
elimination of pollution from land-based sourcesd awctivities. A similar list is included in an
annex to the 2009 Black Sea Protocol on Land-B&senices and Activities.

223. Along with conventions, article 3 (2) refers alsd'tegulations”. The latter could be
interpreted as a rather broad range of instrun®nghich governing institutions impose
obligations and constraints on public and privatete behaviour. Most of the regional sea
conventions create institutional mechanisms ergdugiith the task of adopting various binding
and non-binding instruments. Thus, the Conventioritie Protection of the Marine
Environment of the North-East Atlantic (OSPAR Corasion) adopts binding decisions as well
as recommendations on a wide spectrum of issukgling control of pollution from point and
diffuse sources. One such instrument, for exampliie OSPAR decision 98/4 on Emission and
Discharge Limit Values for the Manufacture of Virgghloride Monomer (VCM) including the
Manufacture of 1,2-dichloroethane (EDC). The OSR2dnmission makes recommendations on
measures to address pollution sources or areamoem. These recommendations are to be
implemented by the Contracting Parties througtr thafional legislation.

2. Minimum requirements to comply with the provision
224. Parties shall define the emission limit valuesdischarges from point sourcés.
225. Parties have to aim at limiting discharges in retato the respective branches of
industry, by applying active parameters and wherecessary by respective parameters for
specific substances.
226. Parties have to set limit values for amounts araliguload and concentration) of direct
and indirect discharges and emissions; the emigisioinvalues can be set for certain groups or

categories of substances.

227. Limit values for emissions containing harmful salmstes to water have to be stated in
special permits or require an official license.

3. Example

Box 26. Wastewater ordinance in Germany

Since 1976 in Germany, minimum nationwide requinet®@re applied to the discharge of wastewater
into water bodies and hence to the incidence, avaie and treatment of wastewater, under the Federal
Water Act. Since 1996, these minimum requiremeat®tbeen based on the best available technolqgy,
i.e. the permissible pollutant load depends on bBowssions into the water may be minimized by the
respective industry by complying with technicaltydeeconomically practicable progressive processes.
This applies to direct discharges. In 1986, a unifaationwide regulatory framework was adopted fq

=

® The following directives of the Council of the European Comtiesimay serve as examples. Council Directive
91/271/EEC of 21 May 1991 concerning urban waste-water tragt@euncil Directive 96/61/EC of 24 September
1996 concerning integrated pollution prevention and control; Die@6/464/EEC of 4 May 1976 on pollution
caused by certain dangerous substances discharged into the equadnment of the Community and its daughter
directives.
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indirect discharges. Since 1996, rather than bgiagcribed in administrative provisions, the minimu
requirements are now set out in the form of a siagwrdinance adopted by the Federal Government.
The relevant statutory ordinance, the Wastewatdim@nce, was enacted by the Federal Government in
March 1997; since then, the existing rules of ttheiaistrative guidelines for wastewater for theivas
industries have been continuously incorporatedtimoordinance. The uniform nationwide definitidn jo
best available technology for wastewater dischargesesents an important contribution towards
simplifying procedures while maintaining a highretard of environmental protection.

To date, some 53 industry-specific annexes have aééed to the Wastewater Ordinance. Annex 1 to
the Wastewater Ordinance applies to domestic andaipal wastewater, while the remaining annexes
concerns individual segments of commerce and inglusor example, annex 38 regulates the
requirements pertaining to wastewater from textilnufacturing and textile finishing plants.

O. Article 3, paragraph 3 - Water-quality criteria and objectives

Article 3 (3)

3. In addition, each Party shall define, where appate, water-quality objectives and adopt
water-quality criteria for the purpose of prevegtinontrolling and reducing transboundary

impact. General guidance for developing such oljestand criteria is given in annex 1l to this
Convention. When necessary, the Parties shall nde#o update this annex.

1. Background explanations, analysis and clarifidéon

228. Itis important to note that article 3 (3) startshathe phrase “In addition...”, thus
referring to article 3 (1 and 2), related to thtisg of emission limits for discharges. Thus, the
Convention embeds a “combined approach” of se#gmgssion limits and agreeing on the
quality of receiving waters.

229. The concept of water-quality criteria and objedieenerged in the 1980s. Shortly after
the adoption of the Convention, the then Signasadieveloped detailed guidance and drew up
Recommendations to UNECE Governments on Wateri@@iteria and Objectived which
were finally endorsed at the first session of theelihg of the Parties (Helsinki, 1997). EU
Member States, when drawing up the EU WFD, havhéurdeveloped the concept of water-
quality criteria and objectives, including obligats as to compliance with water-quality and
ecological objectives. Moreover, the Protocol ont®%and Health to the Water Convention
requires Parties to set water-quality objectivadlfis instruments referred to as targets), inter
alia, for water quality in surface and groundwaters

230. Water-quality criteria represent minimum concembratevels for oxygen and maximum
concentration levels for substances in water tbatat harm a specific single form of water use
(e.g. drinking water use, use of water for livekte@tering, irrigational water use, water use for
recreational purposes, use of water by aquatig [feese are the results of scientific work (e.g.
the outcome of laboratory toxicity tests, usuatiwéred by a safety factor of 10 to 1,000 to
account for uncertainties). In principle, they aadid for all countries, although adaptations are

" See part Il of Water Series N.1 (ECE/ENVWA/31).
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sometimes necessary to account for specific cosntrgter use patterns and/or prevailing
human behaviour. A prominent example of water-dyatiteria is the work conducted under the
auspices of the World Health Organization relatethe quality requirements of drinking water.

231. Water-quality objectives (also referred to as cloairnd ecological objectives under the
EU WFD as well as targets under the Protocol oneWand Health) need to be developed
because water in river basins is used at the sameefor multiple purposes. Water-quality
objectives are based on the above-mentioned erjteut they are the result of a negotiation
process among stakeholders (including economictéiilh considerations, and accompanied by a
time frame for compliance}yithin UNECE countries (Water Convention and thetétol on

Water and Health) or at the EU level (e.g. the EBDNthe Drinking Water DirectivVé). For
ecological objectives EU WFD gives only qualitatimdicators.

2. Minimum requirements to comply with the provision

Water-quality criteria

232. Parties to the Convention should examine the agipility of existing water-quality
criteria (before embarking on further researchitipalarly those related to drinking water use,
re-use of wastewater for irrigation, use of slutlgagriculture and the maintenance of aquatic
life. This should become part of the national @deinational regulations and recommendations.

Water-quality objectives

233. EU Member Staté8are bound by the provision of the EU WFD, which isiece of
legislation that complies with the requirementshef Convention. Currently, there seems to be
no need for further action by these countries apam those stipulated in that Directive and
such related directives as the Groundwater Direttiv

234. Other UNECE countries have also set water-quabfgaives. Practice in many cases
shows however that these objectives are basedrealistic assumptions and fail to be complied
with. For non-EU countries, it is advisable to éol theRecommendations to UNECE
Governments on Water-Quality Criteria and Objecddivdoreover, they could also consider
using the provisions of the EU WFD, although adipis are needed to account for the
technical, economic and financial capacity of thgpective non-EU countries to comply with
them. A number of countries in Eastern Europe, @sws and Central Asia (EECCA) are in the
process of revising currently their systems foraxajuality classificatiof.

"8 Council Directive 98/83/EC of 3 November 1998 on the quafityater intended for human consumption.

9 For non-EU Parties it should be highlighted that the EUesystf water quality standards and objectives does not
strictly follow the distinction of “criteria” and “objeiwes” of the Convention and the guidance provided in the
“Recommendations to UNECE Governments on Water-Qualitgi@ and Objectives”. Moreover, this system is
under reconsideration as the Water Framework Directigeséia timetable for a comprehensive revision of all
standards and the replacement of pre-existing legislati@®b§.

8 Directive 2006/118/EC of the European Parliament arileoouncil of 12 December 2006 on the protection of
groundwater against pollution and deterioration.

81 In EECCA countries, the so-called maximum allowable eatrations (MAC; in Russianli/[K) of substances

in water are used as water-quality objectives. Thes€IvEpresent “no-risk” water-quality criteria for a ding



ECE/MP.WAT/2009/L.2
Page 79
Annex

3. Example

Box 27. Bilateral cooperation and agreement on comom criteria and an assessment system by
Slovakia with Poland and the Czech Republic priord application of the EU WFD

Before Slovakia, the Czech Republic and Poland rhecthe members of EU, Slovakia used a sim
approach with the two other countries concerning #etting-up of criteria and assessment
transboundary waters. At present, the three camimplement the EU WFD for the assessment of
status of waters, and are finalizing the first asseent based on data from 2007.

ilar
for
the

Given the long-term cooperation with Poland andhartorically identical assessment method shared
with the Czech Republic (when the two countriesnied Czechoslovakia), there were no signifigant
problems in the _cooperation on the assessmenadlipundary waters before applying EU WFED (until

2007).

In the first step of cooperation, experts from botluntries selected profiles for sampling wated an

agreed on parameters to be monitored in transboyndaters and on the frequency of sampling and
dates for common sampling. Analytical methods agférence to their relevant norms and statistical

methods for calculation were also agreed.
The following groups of parameters were monitored:

- Parameters of oxygen regime (content of oxygensatidn by oxygen, COD, BOJ..)
- Nutrients (N-NH*, N-NO;",P-PQ?; total N, total P....)

- Physical-chemical parameters

- Biological parameters

- Microbiological parameters

- Relevant metals

- Relevant organic pollutants

Parameters, mainly metals and organic substancag, seviewed and updated based on actual needs.
Changes in monitoring programmes were decided gakito account water assessment results from

previous year(s) and information about new pollutsmurces, application of pesticides, eliminatién
pollution sources, etc. Changes in monitoring paiognes of transboundary waters were first ag
upon by relevant experts of both countries and esqosntly submitted for approval to the Commisg
for Transboundary Water.

The second step — the assessment of water — wasedif in the cooperation with Poland and with
Czech Republic.

Bilateral cooperation and agreement on commonritsnd assessment system with Poland

o}
eed
ion

the

Experts compared measured data in both countriesaith monitored parameter. In case that comp

ared

form of water use. A striking example is the current devekapt of a new system for water-quality classification

the Republic of Moldova on the basis of a consultativegg®@mong ministries of environment and health, under
a TACIS (Technical Aid to the Commonwealth of Indepen@&tates, of the European Commission) project and

the National Policy Dialogue process on integrated watsmurces management. This system, expected to be
adopted by the Moldovan Government in the course of 2009MAE€svalues and/or water-quality criteria for

some 80 water-quality determinants as class | valuesa aatlof “negotiated” water-quality objectives for the other

classes (classes II-V).
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Water.

Bilateral cooperation and agreement on commonriitsnd assessment system with the Czech Rep

measured in both countries were jointly statistychindled for each monitored parameter and the firj
value was compared with a “perspective”(desiratéd)e, which was jointly agreed on the basis oidva
national criteria (governmental order) in both dbi@s. The results of assessment of these parasnete
were published in a table and analysed and commhénytexperts, including comparison of results with
previous year(s). For parameters monitored wittwaet frequency (e.g. metals, organic substances)
adequate statistical handling was agreed and shdtsdogether with comments of experts were also
included into the assessment of transboundary wHberassessment of the water quality for a given
year was approved by the Commission for transbaynaater.

=

values from the two countries were different, eipagreed on a uniform value. Such set of values fo
each parameter was statistically handled. The frahle determined the designation in water quality
classes ranging from | to V (with | as the bestligg)aThis classification system for water assessine
was commonly approved. Results of assessment paedimeters were published in a table and analysed
and commented on by experts, including with a caompa of results with previous year(s). The

assessment of the water quality for a given yea ayproved by the Commission for Transboundary

ublic

Data for key water quality parameters (oxygen reginutrients, selected physical-chemical parameters

PART II. PROVISIONS RELATING TO RIPARIAN PARTIES
A. Article 9, paragraph 1 - Bilateral and multilateral agreements
Article 9 (1)

1. The Riparian Parties shall on the basis of eétyuahd reciprocity enter into bilateral or
multilateral agreements or other arrangements, evtierse do not yet exist, or adapt existing
ones, where necessary to eliminate the contraditidth the basic principles of this
Convention, in order to define their mutual relai@nd conduct regarding the prevention,

relevant issues covered by this Convention, asageliny other issues on which the Riparian
Parties may deem it necessary to cooperate.

U

control and reduction of transboundary impact. Rifgarian Parties shall specify the catchment
area, or part(s) thereof, subject to cooperatitves€ agreements or arrangements shall embrace

1. Background explanations, analysis and clarifidgon

235. Article 9 (1) provides for the obligation for Rigan Parties to enter into agreements, or

other arrangements, in order to define their mutelaltions and conduct regarding the

prevention, control and reduction of transboundiamyact. This provision reflects the framework

nature of the Convention which establishes bagjalatory and institutional parameters for

bilateral and multilateral cooperative activitiexlaneasures, in particular between the Riparian

Parties, with a view to pursuing the main objectif¢he Convention. The Preamble of the

Convention emphasizes that cooperation between mesthtes concerning the protection and

use of transboundary waters is to be implementeadgpily through the elaboration of

agreements between countries bordering the sanezsyatpecially where no such agreements

have yet been concluded.
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236. Atrticle 9 should be read and applied in conjunctiath article 2 (6). The latter enshrines
the general obligation for Riparian Parties to @ap?’, whereas Article 9 provides the means
and framework for implementing the said obligation.

237. The major purpose of article 9 (1) is to facilittte negotiation of bilateral and
multilateral agreements concerning transboundatgmsdetween the Riparian Parties, on the
understanding “that optimal utilization, protectiand development of a specific international
watercourse are best achieved through an agreeaienéd to the characteristics of that
watercourse and to the needs of the States comt&tne

238. The fact that article 9 (1), provides that it isndatory to enter into ... “agreements or
other arrangements” distinguishes the Water Coiwefitom other international instruments in
the field and is considered to be the main addédevaf the Convention. This obligation,
alongside with the requirements to establish jpbodies (art. 9 (2)) and develop institutional
cooperation (arts. 2 (6), 10, 11, 12, 13, 14 andrakes the Convention a unique instrument
and provides for effective mechanism facilitatihg implementation of its other provisions.

239. The obligation to enter into agreements or otheareyements exists only for the Riparian
Parties with respect to other Riparian Partiesthe Convention does not create such an
obligation for the Riparian Parties with respecBtates which are not Parties to it. However,
article 17 (2 (b)) of the Convention provides ttie Parties shall “exchange information
regarding experience gained in concluding and impleting bilateral and multilateral
agreements or other arrangements regarding thegpia and use of transboundary waters to
which one or more of the Parties are party” alspleasising that efforts by its Parties to
cooperate with non-Parties through the conclusfageeements or other arrangements would
be an important contribution to the prevention,toarand reduction of transboundary impact,
protection of transboundary waters and the manver@enment.

240. The term*agreements” refers to formal agreements fallingeaice scope of application
of the 1969 Vienna Convention on the Law of Treafienna Convention), therefore, they are
to be in written form. The words “other arrangensémnéfer to less formal types of agreements
as well as other forms of cooperation and mutudkwstandings between the Riparian Parties. It
IS to be stressed that “other arrangements” in &p ave to be regarded as non-committal
instruments, since several provisions of the Conwer{art. 9 (1, 2), art. 11 (1), art. 12, art. 13
(1), art. 17 (2 (b)) refer to “other arrangemerds”an equal footing as “agreements”, when
specifying the obligations of the Parties. “Agre@tseor other arrangements” may form a part of
decisions or of final documents of an internatiac@iference, or of a diplomatic bilateral, or
multilateral meeting. Reference to “agreementsahdr arrangements” includes cases in which
provisions on transboundary water cooperation areqd a wider agreement on environmental
protection or an agreement on economic cooperation.

241. Another important concept enshrined in the firsiteace of article 9 (1) is that this
particular obligation is meant to be complementargooperation agreements made by the
Riparian Parties before the Convention enteredforice for them. It urges the Riparian Parties

82 See commentary to article 2 (6).
8 See the Yearbook of the International Law Commission, 1894|l, (part two), p. 93.
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to conclude agreements where these do not yet aridtit does not require extinction of the
existing ones. However, the Convention obligesRiparian Parties to adapt existing
agreements or other arrangements, “where necessaliyninate the contradictions with the
basic principles of this Convention”. The referetwébasic principles” should not be read in a
restrictive manner, so as to refer only to thosvigrons which coincide with the recognized
principles of international environmental law. Sueference should be read in line with the
ordinary meaning of its wording to the effect ttia pre-existing water agreements between the
Riparian Parties do not contravene the fundam@ntafisions of the Convention itself. At the
same time, reference to the “basic principles’hef Convention avoids the requirement to
incorporate every single provision of the Convemiio case there is a need to adapt existing
agreements to the Convention.

242. Measures to adapt existing agreements or otherggnaents may include amendments
to the text of existing instruments or adoptioradélitional protocols, memoranda, etc. It is also
possible for the Riparian Parties which alreadyehawransboundary water agreement to enter
into a new agreement, for instance in cases widaptation of the existing one would prove a
more complicated process than preparing a brandomewBY virtue of article 31 (3 (c)) of the
Vienna Convention, in cases where the existingeageant does not contradict the Convention —
while being, however, less explicit than the latigéhe Parties to the existing agreement should
implement it also taking into account the corresjiog provisions of the Convention, as
pertinent rules applicable to their relations.His respect, they should endeavour to take into
account the provisions of the Convention in theulei@ry framework established by the existing
agreement, for instance through agreed minutesrdegoaby the relevant joint body and signed
by its members, or more formally through protocols.

243. Article 9 includes the following “three musts” ialation to the contents of agreements or
other arrangements. First, the Riparian Partielb shecify the catchment area, or part(s) thereof,
subject to cooperation. Secondly, the agreemerdgher arrangements shall embrace relevant
issues covered by this Convention, as well as #&mgrassues on which the Riparian Parties may
deem it necessary to cooperate. Thirdly, such ¢gheesnents or other arrangements shall provide
for the establishment of joint bodi&ks.

244. The obligation for the Riparian Parties to spetify catchment area, or part(s) thereof,
subject to cooperation (the so-called obligatiodgtine waters) emphasizes the freedom of the
Riparian Parties to determine the scope of theemgeats or other arrangements they enter into.
Even though the Riparian Parties are free to calechgreements with respect to any part of a
transboundary watercourse, it is important to tioé¢ the basic provisions and objectives of the
Convention can be effectively met only if cooperatextends to all transboundary waters as
defined by the Convention. It is also worth stregghat the same waters can be the subject of
cooperation under more than one agreement, e.q thieeRiparian Parties conclude an
agreement on a tributary of a river subject to la@oagreement concluded by a larger number of
States.

8 See commentary to article 9 (2).
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245. Atrticle 9 also complements article 2 (6), which\pd®s that the Riparian Parties shall
cooperate “in order to develop harmonized poligegrammes and strategies covering the
relevant catchment areas, or parts thereof, airndegrevention, control and reduction of
transboundary impact and aimed at the protectighetnvironment of transboundary waters or
the environment influenced by such waters, inclgdire marine environment”. Another
essential element of a bilateral or multilatergulatory framework between the Riparian Parties
is to be found in article 13 (1) of the Conventiancording to which “the Riparian Parties shall,
within the framework of relevant agreements or preangements according to article 9 of this
Convention, exchange reasonably available dat&évise, articles 11 and 12 provide that the
agreements or other arrangements under article@dhnter alia, reflect “joint programmes for
monitoring the conditions of transboundary watersluding floods and ice drifts, as well as
transboundary impact” and “specific research aneld@ment activities in support of achieving
and maintaining the water-quality objectives artedga”. It is implicit that on the one hand the
list of issues mentioned in this paragraph is xbeestive, while on the other, every agreement
or other arrangement concluded between the Rip&aaties should not necessarily contain all
of the issues above. However, if this is true withpect to each agreement or arrangement, the
overall regulatory framework between such partiesud properly address all of the above
issues.

246. The words “any other issues on which the Ripariari® may deem it necessary to
cooperate” may encourage the Riparian Partiesparekthe scope of their bilateral or
multilateral agreements or other arrangements.€0#8sues” may, inter alia, include: specific
border control regulations for persons serving waigtallations, special Customs regime for the
equipment necessary to conduct repairs at watellzsons, improvement of legislation, joint
capacity-building trainings, restoration of wat@rbsources, preservation of landscape and
cultural heritage and non-confrontational, non-gieiand consultative procedures for reviewing
compliancé® etc. In relation to the issues of navigation antéewguantity, it shall be stressed
that the Convention does not exclude these issaesifs scope of application. Even though
these are not specifically referred to in the Cories, they may cause transboundary impact
within the meaning of the Convention and theremeareas where the Parties may have to take
appropriate measures to prevent, control and reailgeéransboundary impact. It is also obvious
that water quantity is included in the scope ofli@ption of the Convention, as water quantity
and quality strongly interrelate. It should be asaphasized that, pursuant to article 2 (8), the
Parties have the right “individually or jointly smlopt and implement more stringent measures
that those set down in the Convention”. This mehasagreements or other arrangements
between the Riparian Parties may lay down for snote stringent standards, according to the
so called gold-plating practi€®.

247. By referring to* equality and reciprocity” in article 9 (1), the Gemtion emphasizes that
such principle¥ should govern the relations between the Riparatids from the early stages
of their cooperation, in particular at the negodiatstage of an agreement or other arrangement

8 SeeWater management: Guidance on public participation and compliaitbeagreement£2000), p. 6
developed under the Convention, available
at:http://www.unece.org/env/water/publications/documentsémae. pdf.

% For an explanation of gold-plating practice, see commendeayticle 2 (7, 8).

87 See commentary to article 2 (6).
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pursuant to the Convention. It should also be mestil that negotiations may, in their turn,
serve to build mutual trust.

248. The principle of equality also encompasses theivelg common situation when an
agreement or another arrangement between the RipBarties concerns a part of the
transboundary watercourse or a particular progrogramme or use relating thereto. In such a
case, the principle of equality requires that tbe of the waters by one or more other riparian
Parties, which are not parties to such an agreensembt adversely affected to a significant
extent by its provisions.

249. Moreover, the absence of bilateral or multilatexgdeements or other arrangements
between the Riparian Parties, concluded pursuaantite 9 of the Convention, does not relieve
them from the obligation to fully implement and qasnwith the Convention.

250. In order for the Parties to comply with the obligatto enter into agreements or
arrangements under article 9, they are requiredd¢ept in good faith all communications and
contacts which could, by a broad comparison ofr@ss and by reciprocal good will, provide
the Riparian Parties with the best conditions farauding such agreements or arrangem@nts.

2. Minimum requirements to comply with the provision

251. The first steps to implementing article 9 (1) af thonvention are to identify
transboundary waters and to scrutinize the exigtgrgements or other arrangements pertaining
to them against the requirements of the Convenkotlowing such analyses, the Riparian
Parties should initiate discussions and start n&iimns on the revision of existing agreements or
for the conclusion of new ones. To that end, so@din-ended working groups involving all
relevant stakeholders may be usefully establisBedducting joint studies of transboundary
waters and basins may also be conducive to themgnets or arrangements in point. It is
important to ensure that existing and new agreesramarrangements include the “three musts”
mentioned above.

252. A Party to the Convention should consider actioned at entering into the agreements
or arrangements in point also with riparian Stategh are not Parties to the Convention.

253. Itis recommended that the Riparian Parties defirevaters subject to cooperation in
accordance with the basin approach and aim atrobtgihe participation of all basin countries

in the agreements in point. The conclusion of bit@tagreements addressing boundary waters is
important; however, all efforts should be madertsuge cooperation on the entire transboundary
basin(s). When a basin-wide agreement by all @pa8tates cannot be reached, cooperation may
start from an agreement between only some ripgnaitis a view to involving eventually all
riparians.

254. Intergovernmental organizations may facilitatedredogue between the Riparian Parties.
UNECE, the Meeting of the Parties to the Water @mion, and its secretariat have played and

8 See commentaries to article 3 of the New York Conver{tf@arbook of the International Law Commission,
1994, vol. ll, (part two), pp. 93, 95.)
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can continue to play a helpful and neutral rolaitiating and facilitating the process leading to

the conclusion of transboundary waters agreements.

255. The Riparian Parties should consider granting actethe text of draft agreements or of

other arrangements to the public and to providgidniic participation, including NGOs, in the
elaboration. NGOs should be invited to participatetergovernmental negotiation meetings
and to comment on draft agreements.

3. Examples

ir

Box 28. History of bilateral cooperation between th Czech Republic and Austria on
transboundary water management

Forty-three percent of the 249-km-long border betwéhe Czechoslovak Republic and Austria

formed by watercourses or water areas. That is timayAgreement between the Czechoslovak Republic
the
and

and the Republic of Austria governing the techni@atl economic issues in the Danube River,
Morava River and the Thaya River boundary reach&s signed on 12 December 1928 in Prague

vas

entered into force on 2 September 1930. To implerimesn Agreement, the Joint Technical Commission

was established, which dealt solely with techn@mad economic issues and management of the Dal
the Morava and the Thaya boundary reaches. Thladed, in particular, maintaining flow profile
protection against floods and ice-hazards, andtaart®on of flood control barriers.

Cooperation was interrupted by Second World WateAthe end of the war, it continued in spite a&f
fact that the two countries were on the differadés of the Iron Curtain. It was even extendedaeec

Sl

th

restoration after floods, navigation, hydrologiead hydrographical data exchange and issues regardi

quality of water and its protection. The coopematizas also extended on smaller rivers, the MalserR
the LuZnice River and the Upper Vlitava River.

The Agreement on Technical and Economic Cooperatiorthe Danube, the Morava and the Th

aya

Rivers from 1928 could not cover the ever-growingmeration between the two States in the field of

water management. Therefore, the Convention betwerCzechoslovak Socialist Republic and
Republic of Austria on Settlement of Water Manageiissues Concerning Transboundary Waters
signed on 7 December 1967 and entered into forc8dviarch 1970. For the purposes of executing
Convention, the Czechoslovak-Austrian Commission Toansboundary Waters was established.

special significance is the provision of this Comi@n, pursuant to which the transboundary waters
n the

include also waters adjacent to the State boundelngre water management measures taken o
territory of one Party could cause major adversecef on the water conditions in the territory loé
other Party. This provision led, for instance, be fact that the established Commission dealt

effects of water management measures planned omtixéor territory of south Moravia, includin
Nové Mlyny hydroengineering structure and otherieegring structures in the Thaya and Morava R
basins. Not all proposed projects resulted in regch joint agreement and therefore could not tg
realized. In addition to technical and economicéss environmental protection also became of grgv
importance.

the

Of

[
with

9
ver

vin

On 1January 1993, when the Czech and Slovak Fedefaépeblic ceased to exist, the work performed

by the Czechoslovak-Austrian Commission for Tramsloary Waters continued to be performed by
Czech-Austrian Commission for Transboundary Wat&iven that issues related to transbound
waters, including settlement of costs, were handbgd the Czechoslovak-Austrian Commiss
separately for the Morava River basin, the ThayaRbasin, the Upper Vitava River basin (Czech);

the
ary
on

nube

was
this

be
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since 1967.

The handling of certain issues was often verydiffi Nevertheless, it has to be emphasized tiveast
in the interest of both Parties to find an appragrisolution and reach joint agreement. Long-tevotg
cooperation is demonstrated by the fact that tbeigion on settlement of disputes has never been

settled through arbitration court.

and the Danube River basin (Slovak part), there meaproblem with dividing the cooperation in the
field of water management between the Czech Repalld the Slovak Republic. The current Czech-
Austrian cooperation in the field of water protentihas been governed by the subsequent Convention

Box 29. Implementing the obligation to enter into greements: the case of the Russian Federatio

Finland, Kazakhstan, Latvia, Lithuania, Norway, &w and Ukraine) and non-Parties (Chi
Democratic Peoples Republic of Korea, Georgia ammhdélia) to the Convention. The Russi
Federation signed the Convention in Helsinki orMEBch 1992 and ratified it on 2 November 1993.

The Russian Federation acted as a successor imigenwf agreements concluded by the USSR wit
neighbours, e.g. the Agreement between USSR anBdlih People’s Republic concerning the us¢
water resources in frontier waters (1964), the Agrent between Norway and USSR on the utiliza]
of water power on the Pasvik River (1957), the A&gnent between the USSR and the Republi
Finland concerning frontier water systems (1964).

In the 1990s the Russian Federation entered inetebal transboundary water agreements
Kazakhstan (1992), Ukraine (1992), Mongolia (1986) Estonia (1997). Later, bilateral agreemg
were signed with Belarus (2002) and China (2008).sbme cases, bilateral agreements cov

and the Government of the Republic of Estonia Coricg Cooperation in Protection and Use of F
Resources in Chudskoye, Teoploye and PskovskoyesL@©94).

As are Belarus and Tajikistan, the Russian Federai also a Party to the Agreement on Gen
Principles of Interaction in Rational Use and Pcttm of Transboundary Water Bodies in the Sta
Participants of the Commonwealth of IndependerieSté1998).

There is no transboundary water agreement betweeRutssian Federation and Azerbaijan, where
Samur River is a major transboundary watercourdso,Ahere is no transboundary water agreen
between the Russian Federation and Georgia.

The Russian Federation participated in the negomisaton the drafts of basin-wide agreements on
Zapadnaya Dvina (Daugava) River (shared with Bslaand Latvia), the Neman (Nemunas) Ri
(shared with Belarus and Lithuania), and the Dni¢paipro) River (shared with Belarus and Ukrain

The Russian Federation shares transboundary watttrdoth Parties (Azerbaijan, Belarus, Estoni

an

N its
> of
tion
c of

vith
2nts
ered

cooperation on specific issues, e.g. the Agreerbetvteen the Government of the Russian Federation

ish

eral
tes-

the
nent

the
ver

P).

Box 30. Structure of an agreement:
example of the Framework Agreement on the Sava Riv8asin

The content of the Framework Agreement on the SRiw@r Basin (FASRB) represents the m
common elements of bilateral and multilateral agrests on transboundary waters. Signed in 200
Bosnia and Herzegovina, Croatia, the Federal RepublYugoslavia and Slovenia, the FASRB n

DSt
Y by
DW

facilitates cooperation between Bosnia and HerziegowCroatia, Serbia and Slovenia on sustain

Able
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development of the Sava River basin. The majoradivjes of the Agreement are the establishment o
international regimef navigation on the Sava River and its navigablautaries, ensuring sustainah
water management, and the prevention or limitatidinazards.

The agreement consists of a preamble, several padstwo annexes. Part one (General Provisig
includes definitions (inter alia, the definition thfe “Sava River basin”) and objective of the Agneat.
Part two addresses general principles of cooperdaart three describes the areas of cooperatich, as

fan
le

ns),

regime of navigation, sustainable water managentbet, Sava River Basin Management Plan, and

extraordinary impacts on the water regime. Part fowovides for the mechanism of cooperation

describes the mandate and tasks of the MeetingedParties and establishes the International Saxex R

It

Basin Commission with international legal capacigcessary to exercise its functions. The Commission

is empowered to establish a Secretariat. Arrangtsmnenfinance the Commission are stipulated in

the

FASRB. Part five includes dispute settlement priowis. The final provisions in part six address the

duration, entering into force, termination of anharawal from the agreement, and other final agus

Annex | is the Statute of the International SavaeRiBasin Commission. Annex Il is an arbitration

procedure.

Article 30 and other provisions of the FASRB expljcprescribe the development by the Parties

protocols for regulating certain areas, thereforeviding for a step-by-step approach to intensify

cooperation. In addition to the Protocol on NavigatRegime, signed in 2002, four new protocolshi®
FASRB are being drafted (the Protocol on Transbanntmpacts in the Sava River Basin, the Protg
on Emergency Situations, the Protocol on Floods thedProtocol on Prevention of Water Polluti
Caused by Navigation).

Box 31. Where to find bilateral and multilateral ageements

FAOLEX (http:/faclex.fao.org/faclex/index.htn$ an online database that contains treaties, kawas
regulations, primarily regarding food, agricultured renewable natural resources, from all over
world. Agreements on transboundary water cooperatgzupy an important place in this database, w
is supported by the Legal Office of the Food andi@dture Organization of the United Nations (FAC
Full texts of agreements are usually provided iginal language with summaries in English, Frenct
Spanish.

The Transboundary Freshwater Dispute Database/(Wityw.transboundarywaters.orst.edu/database
includes nearly 450 international, freshwater-eglaigreements, covering the years 12207, and
other useful information on international river ioas It is a project of the Oregon State University
Department of Geosciences, in collaboration withNorthwest Alliance for Computational Science a
Engineering.

The CAWATERInfo portal provides a rich electronic ibrary  (http://www.cawater
info.net/library/index.htof international water-related agreements. THiection benefits from severz
non-official translations into Russian.

The UNECE publicatioriTransboundary Water Cooperation in the Newly Indejeat State$2003,
available online at: http://www.unece.org/env/iwaitecuments/transbwatcoopnis_fin_e)pdés a list of
bilateral and multilateral agreements in EECCArmams$boundary waters.

The UNECE website:_(http://www.unece.org/env/wat@rinership/part.htjrprovides information on

the
hich
D).
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nd

al

bilateral and multilateral agreements and on jbodies in the UNECE region.
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B. Article 9, paragraph 2 - Joint bodies

Article 9 (2)

2. The agreements or arrangements mentioned ignagta 1 of this article shall provide for the
establishment of joint bodies. The tasks of thes# podies shall be, inter alia, and without
prejudice to relevant existing agreements or aearents, the following:

(a) To collect, compile and evaluate data in otdadentify pollution sources likely to cause
transboundary impact;

(b) To elaborate joint monitoring programmes cong®y water quality and quantity;

(c) To draw up inventories and exchange informatiorihe pollution sources mentioned in
paragraph 2 (a) of this article;

(d) To elaborate emission limits for waste wated amaluate the effectiveness of control
programmes;

(e) To elaborate joint water-quality objectives @niteria having regard to the provisions of
article 3, paragraph 3 of this Convention, andrappse relevant measures for maintaining and,
where necessary, improving the existing water tyali
(f) To develop concerted action programmes forétiction of pollution loads from both point
sources (e.g. municipal and industrial sources)diffidse sources (particularly from
agriculture);

(9) To establish warning and alarm procedures;

(h) To serve as a forum for the exchange of infdioneon existing and planned uses of water
and related installations that are likely to catnaesboundary impact;

(i) To promote cooperation and exchange of inforomadn the best available technology in
accordance with the provisions of article 13 of tBonvention, as well as to encourage
cooperation in scientific research programmes;

() To participate in the implementation of envineantal impact assessments relating to
transboundary waters, in accordance with apprepnérnational regulations.

1. Background explanations, analysis and clarifidgon

256. Article 9 (2), embodies one of the three mandatequirements concerning the
substance of the bilateral or multilateral agreeimenother arrangements in point. It provides
for the establishment of joint bodies and it ligisir basic tasks. This mandatory provision
distinguishes the Convention from basically allestmternational instruments in the figld
which either establish joint bodies themselves idlgnrecommend institutional arrangements
between riparian States. The rationale behind lfigation of establishing joint institutions is
that “management of international watercourse systidirough joint institutions is not only an
increasingly common phenomenon, but also a forgooperation between watercourse States
that is almost indispensable if anything approagloiptimum utilization and protection of the
systems of waters is to be attain®dThe implementation of the said obligation creaes
mechanism to help the Riparian Parties to compti thie Convention, therefore, creating

89 Except for, for example, the 2000 Revised Protocolar& Watercourses in the Southern African Development
Community (SADC Protocol) — see its article 5.3 (a).
% See the Yearbook of the International Law Commission, 1990|ly(part two), p. 44.
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mutual advantages for the Riparian Parties invglpeadmoting further and more effective
cooperation.

257. The words “shall provide” found in the first senterof article 9 (2) of the Convention
stand for the direct obligation for the Riparianties to establish joint bodies as an essential
institutional element of the bilateral or multileeregulatory framework of cooperation on
transboundary waters between them. On the one Haméstablishment of joint bodies is not to
be considered the only form of institutional co@tem between Riparian Parties; on the other,
the obligation of the Riparian Parties to estahlisht bodies in agreements or other
arrangements does not mean that every new agre@metfter arrangement between Riparian
Parties is to establish a new joint body. The RgmaParties may entrust existing joint bodies to
carry out further cooperation under subsequentageats or other arrangements.

258. The definition of “joint body” is to be found intazle 1 (5), of the Convention. Pursuant
to it, “joint body” means any bilateral or multi&atl commission or other appropriate
arrangements for cooperation between the Ripa@atiel”.

259. Joint commissions are the most common form of joodies between riparian States.
The term “joint commission” is a collective term ame to cover also, for example, “joint water
authority”, “committee”, “joint working group”, etdAlthough the organizational structure of a
joint commission may vary according to the speaieds of the riparian States involved, the
majority of them share common features, namely:

(@) A commission is usually a permanent body meedi reasonably regular
intervals;

(b) A commission is usually composed of repredems of the riparian States,
headed usually by officials, authorized for thatgmse by governments;

(c) Country representation in a joint commissi®nat necessarily limited to
representatives of water authorities and may alslide officials from various ministries and
agencies, regional and local or municipal authesiti

(d) A commission may have a decision-making basy/an executive body(ies) and
subsidiary bodies, e.g. working or expert groupsnitering, data collection and processing
units; and

(e) A commission often avails itself of a secriataThe work of the joint
commissions may be supplemented by the establishoi@n auditing commission, a network
of national offices, a consultative group of don@ns information centre, a training centre or
observers. Recent practice shows that joint comomssncreasingly allow for the participation
of representatives from the private sector angtti®ic, including NGOs.
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260. Another form of arrangements for cooperation betwdgarian States is the institution of
“Plenipotentiaries for transboundary watérghis practice is mainly followed in Central Eueop
and EECCA. A Plenipotentiary for transboundary wsts an official coming from a water
management, environmental protection or other eglemational authority, appointed by a
national government to facilitate and coordinateithplementation of a transboundary water
agreement on behalf of a riparian State. Plenipiatess for transboundary waters hold meetings
on a regular basis. They may have secretariepoosutheir work. Plenipotentiaries for
transboundary waters are free to establish woringps, call upon expert advice and involve
academia, private sector and the public in thdiviéies. Plenipotentiaries for transboundary
waters often rely in their work primarily on thenistry/agency they represent, acting as a focal
point at the interministerial or interdepartmenéaiel.

261. Article 9 (2) lists the tasks to be performed bgiat body. Through this provision, the
Convention aims to promote basic consistency ahdtantive compatibility among different
forms of institutional cooperation within its legahmework. Therefore, the list reflects the core
set of tasks any joint body should be entitled @@shonsible for performing. However, Riparian
Parties remain free to adjust the priorities ofrtf@nt bodies according to their specific needs.
This is further confirmed by the term “inter ali@’article 9 (2), according to which the list of
tasks is not exhaustive. This is in line with trenfiework character of the Convention, allowing
Riparian Parties to tailor their institutional framork for cooperation to their specific needs in a
given water basin. It implies the possibility to difg over time functions and powers of a joint
body, or to vest it with additional tasks.

262. The wording “without prejudice to relevant existiagreements or arrangements” in the
provision under review indicates that the listadks under the same provision is to be
considered as complementary to the tasks or faldstivity of a joint body under agreements
or other arrangements between the Riparian Pantieing at the time of the entry into force of
the Convention for these Riparian Parties.

263. In performing the tasks listed in article 9 (2)pat body should take due account of the
activities that emerge from the relevant provisiohthe Convention, as follow%:

(@) Collect, compile and evaluate data in order to tiflepollution sources likely to
cause transboundary impact (art. 11, art. 13 éin¢hc)), art. 6);

(b) Elaborate joint monitoring programmes concerningewaguality and quantif§
(art. 4, art. 11, art. 3 (1 (b)), art. 13 (1 (a));

%1 This should not be confused with “Plenipotentiary”, the ternh wihich is sometimes called a head of delegation
in a joint commission.

92 3ee also the commentaries to the relevant provisionssittiide.

93 Detailed guidance on joint monitoring and assessment casubd fn the document titled Strategies for
monitoring and assessment of transboundary rivers, lakes amudgvaters (ECE/MP.WAT/20), as well as the
Guidelines for the monitoring and assessment of transboyridars, lakes and groundwaters developed under the
Convention (available at: http://www.unece.org/env/water/puldbics/pub74.htm).
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(c) Draw up inventories and exchange information ongbkution sources (art. 3 (1
(a)), art. 13 (1 (c and e)), art. 11 (2));

(d) Elaborate emission limits for wastewater (art. 3 @t. 13 (1 (e) and 2), art.
11 (2));

(e) Evaluate the effectiveness of control programmes3g1 (a), (b)), art. 11 (4));
) Elaborate joint water-quality objectives and ciddart. 3 (3), annex lll, art. 12);

(9) Propose relevant measures for maintaining and, evhecessary, improving the
existing water quality (art. 2 (2 (b), 7), art.13(fl and i)), art. 5 (1 (f)), art. 12);

(h) Develop concerted action programmes for the rednatif pollution loads from
both point sources (e.g. municipal and industrairees) and diffuse sources (particularly from
agriculture) (art. 2 (3 and 6), art. 3 (1 (a), (&), (), (9)), art. 12);

() Establish warning and alarm procedures (art. 14344 (j));

) Serve as a forum for the exchange of informatioexisting and planned uses of
water and related installations that are likelganoise transboundary impacts (art. 6, art. 10);

(k) Promote cooperation and exchange of information tbe best available
technology (art. 1 (7), annex I, art. 3 (1 (c)),(Brt. 3 (2), art. 6, art. 13 (1 (b)), art. 13, (@it. 3
(1 (g)) and annex II);

(0 Encourage cooperation in scientific research progras (art. 5, art. 13 (1 (b)),
art. 12);

(m)  Participate in the implementation of ElAs relatitey transboundary waters, in
accordance with appropriate international regutetib(art. 3 (1 (h));

(n) Serve as a forum for consultations between the rRipaParties within the
meaning of article 18

264. Since the agreements or other arrangements undsidesation may cover “the

catchment area, or part(s) thereof” (art. 9 (1)) e Riparian Parties are encouraged to develop
policies, programmes and strategies “covering ¢hevant catchment areas, or parts thereof”
(article 2 (6)), the scope of the activities ohjobodies may cover the entire catchment area, a
part(s) thereof, more than one catchment ared ttaakboundary waters between the Riparian
Parties that participate in such bodies. In caseravtwo, or more, joint bodies exist in the same
catchment area, the Convention provides that “Hiefl endeavour to coordinate their activities

% 1t should be stressed that the Convention does not requiiatzbpdy to conduct EIA, rather “participate in its
implementation”. In implementing this particular provisiof art. 9 (2), due account should be taken of relevant
provisions stipulated in the Espoo Convention.

% See commentary to article 10.



ECE/MP.WAT/2009/L.2
Page 92
Annex

in order to strengthen the prevention, control gtliction of transboundary impact within that
catchment area” (art. 9 (5)). Since cooperatialdgs aimegdat the protection of the marine
environment, the joint bodies established undeCbevention “shall invite joint bodies
established by coastal States to cooperate in twdearmonize their work” (art. 9 (4)) for the
prevention, control and reduction of the transb@mdmpact and protection of the marine
environment.

2. Minimum requirements to comply with the provision

265. While drafting and negotiating new agreements beoarrangements, the Riparian
Parties have to ensure that the agreements prinridee establishment of a joint body. The
latter shall be entrusted to perform, at leaststteof tasks listed in the Convention. If existing
agreements or other arrangements do not providééoestablishment of joint bodies, the
Riparian Parties shall take steps to adjust susthuments accordingly. The Riparian Parties
may adopt a gradual approach in the definitiorheftasks for the joint bodies they establish,
with a view to eventually cover all the tasks liste the Convention.

266. International practice shows a wide range of exgsjpint bodies in terms of their
mandates, powers, compositions, and structurey. Miag be bilateral or multilateral; they may
be in charge of a particular watercourse or ofralisboundary waters shared by the Parties; they
may address the entire range of water-relatedites\and uses, or focus on specific sectors of
the water management and utilization; they maylwesthe highest level of representation in
interstate relations, up to Heads of States, or mdhnical experts; they may simply serve as a
channel of communication or be entrusted with muctader responsibilities, including dispute
settlement. There is no single model of cooperatian would be appropriate for all situations.
This diversity is a major strength and is a conseqa of the large variety of political and
physical settings, various origins and mandatelefnstitutions, and the current and emerging
problems they are required to address.

267. Atthe same time, there are some features thagearerally essential for the efficiency of
joint bodies. These include: wide competence anlti+sector representation, which would
allow for implementation of integrated water res@m& management; clearly defined powers; an
organizational structure that allows developing addpting decisions, as well as implementing
them. Such principles also encompass effective ar@sims for cooperation of a joint body with
national authorities, clear reporting mechanismaailability of financial means for
implementation of joint programmes and for suppdrbrganizational structure, ensuring
mechanisms for public participation and stakehoidenlvement in the activity of a joint body.
It is also important to aim at ensuring participatof all basin countries in a joint body. The
conclusion of bilateral agreements and establishiwfenilateral joint bodies is important, but
shall not be regarded as a substitute to cooparatiche entire transboundary basirifs).

268. In sum, an agreement or other arrangement estadgishjoint body should expressly
address, inter alia, its areas of operation, oljest functions, tasks and powers, legal status,
geographical scope, organizational structure, firimplications, and reporting mechanisms.

% River basin commissions and other institutions for tranebary water cooperation, UNECE, CWC series
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Provisions to ensure public participation shoukbdle provided. Joint bodies should be

entrusted with the power to develop their own raleprocedure and other internal regulations
(financial regulations, staff regulations, rules ébservers, etc.), as necessary for their a@sviti

3. Examples

Box 32. How the Plenipotentiaries of the Russian Beration and Ukraine coordinate
transboundary water cooperation

The Agreement between the Government of Ukraine thedGovernment of the Russian Federa
Concerning the Joint Use and Protection of Transbary Waters was signed in 1992. To facilitate
implementation of the Agreement, each Party appoiat Plenipotentiary and two Depu
Plenipotentiaries. In early 2009, the Deputy Headhe Federal Agency for Water Resources wg
Plenipotentiary of the Russian Federation, while fBhair of the State Committee for Wa
Management was a Plenipotentiary of Ukraine.

The Plenipotentiaries meet annually. Where necgstteay may hold extraordinary meetings. T
outcomes of all meetings are reflected in protachi® major issues on the agenda of Plenipoteas
meetings include: preparedness to and managemespriofy floods, results of hydrochemical
radiological monitoring of surface and groundwatgpsompt information exchange, contingen
planning, consideration of international programroasrevitalization of the Dnieper (Dnipro) Rive
and programmes and measures for revitalizatiorrgmabilitation of small transboundary rivers.

take place in the framework of 1992 Agreement. Mixeorking groups bring together th
representatives of basin management units, water swil monitoring laboratories from th
hydrogeological meliorative expeditions of the 8t@ommittee of Ukraine for Water Manageme
representatives of water resources departments Beweral regions of the Russian Federat
Moskovsko-Oksky Basin Water Management Unit as aglKlintsevskaya Hydrochemical Laboratg
of the Federal State Water Management Unit “Cegibreszodhoz” of the Russian Federation. The ta
of mixed working groups include, inter alia:

- Development and implementation of activity plafte the rehabilitation and protection
transboundary water bodies in the Dnieper (DniRiogr Basin;

- Strengthening cooperation in the implementatibicanrdinated programmes for monitoring surfe
waters in transboundary water bodies of the baminthe application of the methodology f
measurement, sampling analyses and assessmenteofguality, as well as in the international pron
exchange of information under the “Transhydrochenggramme;

- Preparatory activities and management of sptoapf in transboundary rivers;
- Prompt exchange of hydrological information, wateanagement data and information about nat
and technical characteristics of the state of whtaties and hydrotechnical installations, as wsl
forecasting possible changes;

- Decision-making in emergency situations connegtél pollution of surface waters and accidents
hydrotechnical installations, and development oérddfically based recommendations for safe we
use.

The activities on the Seversky Donets River andribhers of the Azov Sea region may serve as
example of actions to implement the Agreement. Beversky-Donets Basin Water Resour
Department (Ukraine) and the Don Basin Water Mameagg Unit (Russian Federation) work in clg

Meetings of mixed Ukrainian-Russian working grougpsl meetings of the Deputy Plenipotentiafi
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cooperation and involve the administrations of larty regions of the Russian Federation and Ukra
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An Interregional Programme for Ecological Rehasiidn of the Seversky Donets basin was develg
in the framework of the Council of Heads of the @mrRegions of the Republic of Belarus, the Rus
Federation and Ukraine. The Parties implement at j@nalytical assessment programme

hydrochemical state of water bodies and have dpedlsequirements for measuring hydrological

hydrochemical parameters at the border. Since 20@Yy, exchange test results through a systen
exchange of transboundary water resources dateelaped by the Seversky-Donets Basin We
Resources Department and the Don Basin Water MamageJnit.

In the course of implementation of the Agreemedrg,Rarties exchange data on a weekly basis abo
regimes of water reservoirs in border areas: Beldglkoye (Russian Federation) and Pechenejskoyé
(Ukraine) on the Seversky Donets River; Staroo$kgle (Russian Federation) and
Chervonooskolskoye (Ukraine) on the Oskol RiveteBivskoye (Ukraine) on the Mius River;
Zuevskoye (Ukraine) on the Krinka River; and Dogloye (Ukraine) on the Kundriucha River.
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Box 33. Joint Finnish-Russian Transboundary Water @ mmission

Collaboration between Finland and the Russian RgiderSoviet Union under the framework of {
Joint Finnish-Russian Transboundary Water Commissi@n excellent example of successful bilat
cooperation on transboundary waters. The Commisgiaa established on the basis of the 1
Agreement between Finland and the Soviet UnionhenRrontier Watercourses (adopted later by
Russian Federation) and began its work in 1966nHviie Agreement by which the Commission w
founded is almost a half-century old, the Commiss® fully consistent with the provisions of t
Water Convention.

The Commission is comprised of six members and gigenanent working groups. Both Finland g
the Russian Federation appoint three members aodider the Commission with experts a
secretaries. The practical work of the Commiss®miinly carried out by the following workin
groups:

- The integrated water management group,
- The water protection group,

- The fisheries group,

- The frontier guards group,

- The chairmen’s group.

The task of the Commission is to deal with all loé tmatters laid down in the Agreement betw
Finland and the Russian Federation. The Agreenpgiies to all possible uses of water resource®i
transboundary watercourses. It prohibits, intea,ahe alteration and pollution of watercourses td
blocking of main fairways. The provisions also cowater quality monitoring and general prescripsid
regarding indemnities in the event of damage. Tesns that the Commission examines, at the reg
of the Contracting Parties or on its own initiativall kinds of issues concerning the use
transboundary watercourses. In addition, it mositiie implementation of the Agreement and w
quality in transboundary watercourses.

Finland and the Russian Federation may agree éo neatters concerning the prohibition of polluti
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(article 4 of the Agreement) or altering the coussdlow of a waterway (article 2) to the Commissi

If the Commission cannot reach consensus, it sshtiné issue to the governments of Finland an

for a decision or opinion. Decisions are made unansly and are binding on both Contracting Par%ies.

o]

the

Russian Federation (so far, this has not been saggs Typically, the Commission gives opinions| to
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the national permit authorities. Although thesenagns do not substitute the national permit proced
they carry a lot of weight when permit decisions mrade.

c

The Commission’s cooperation has been successfulvatl respected, especially in the field of water

protection. For example, the pollution load to #fasundary waters from Finnish pulp and p
industry is now a fraction of the level of the g&lB70s. Another significant result of the cooperais

per

the Discharge Rules of Lake Saimaa and Vuoksi Remacted in 1991. These Rules provide for rapid

and flexible changes in the discharge volumes.

Box 34. Joint commissions on transboundary waters
shared by Hungary and the neighbouring countries

Before the political developments in Europe in fi880s, Hungary had five neighbouring count
(Austria, Czechoslovakia, Romania, the Soviet Unmmd Yugoslavia) and had agreements

ies
on

transboundary water-related issues with all of theowadays Hungary is bordered by seven countries
(Austria, Croatia, Serbia, Slovakia, Slovenia, Roiaand Ukraine), only one of which did not change

its official name (Austria), and only two of whistill have the same territory (Austria and Romania)

Today, Hungary has seven Agreements in force armmbrdingly, seven Joint Commissions pn

Transboundary Waters (later joint bodies). With &fi@ and Slovenia, Hungary signed the n
agreement on joint body in 1994; the same with Wkeran 1998 and with Romania in 2003. T

ew
he

updated Agreement with Slovakia is under prepamatimd like the new agreement with Romania, it
will be based on the EU WFD and the Danube Rivetdetion Convention, building upon the Water

Convention’s framework provisions.

The general scheme is that each joint body consfsésHungarian delegation and a delegation of
other Contracting Party. Each head of delegatibme, glenipotentiary, has one or two deputies,

the
all

authorized by their Governments. The heads (pleéaii@mries) of these joint bodies in Hungary are

nominated from the Ministry of Environment and Waded are authorized by the Ministry of Fore
Affairs. In the neighbouring countries, the headtd joint body is also nominated from the water

agn
(0]

environment-related ministry. There is no permarsstretariat. Each party has a responsible staff

called “transboundary secretary” who is responsiblethe coordination of the cooperation and

for

ensuring follow-up to the joint bodies’ decisioitiese persons are not independent; they usuallg wor

in water-related organizations (ministry or regiloigectorates), and this task is only one of tlokeities.
As a rule, the joint bodies have one session par lgl by heads of delegations and another by
deputies. In certain cases extra sessions are ipeganSub-committees, expert groups or work
groups are organized under the joint bodies acegrdth the rivers and/or functions (e.g. the S
Committee on the River Ipoly/lpel in the Hungari@lovakian relation and the Sub-Committee
Water Management and Hydrometeorology in the HuagaRomanian relation). They also hold ong
two meetings per year.

The number and competencies of the sub-committeeditierent from relation to relation. In certg
cases ad hoc sub-committees have been establigitee pint bodies (e.g. the Sub-Committee on
Elaboration of the New Agreement on Transboundaagefg, in the Hungarian-Romanian relation).

Cooperation on transboundary waters has a relgtiloglg history for Hungary, going back to t
Versailles Treaty which ended the First World Wiahen new frontiers were established that cros
catchment areas and turned national waters inteslicundary waters. Due to the nature of probl
prevailing at that time, the main focus of the agnents was (and in certain cases, is) securitynag
floods, drainage of excess waters, financial qarestietc. New agreements were signed after then8¢
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World War, however, without any common basis; thathy there are differences both in the structy
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of the agreements and in the joint bodies. The &ipportunity to place the agreements on a common
basis was provided by the entry into force of that& Convention and the Danube River Protection
Convention, in 1996 and 1998, respectively, folldwsy the EU WFD in 2000, which became a new
element in all relations. However, one still hasawcount for some differences even among|the
structures of the new and/or updated agreemertteiseven neighbouring relations. Under the bigdter
transboundary agreements, issues such as hydral@gid water quality data exchange, flood defence,
water-quality hazardous events, etc., are regulateddetail by jointly elaborated specific
documents/regulations.

The scope of cooperation was progressively broatjestarting from only covering flood control issyes

to progressively addressing water resources maragesand water-quality issues. In the steps to come,
more attention will be given to groundwater-relaiteslies.
All the agreements are dealing with monitoring asdessment questions, but of course not in the same
ways. All joint bodies have surface water qualityo-groups. The hydrological characteristics, but in

most cases only for the surface water, are patteoéctivities of the joint bodies since the begignAs
a first step, daily operational data were exchantgezh the forecasts of flood events, next the axgh
of discharge measurements and of data seriesjraily the common data evaluation. Joint bodiesehav
specific data exchange regulations.

In the beginning, the territorial scope of the agnents covered only a stretch of several kilometres
along both sides of the State borders. The scopeooperation is progressing towards the whole
catchment area.

Under the ICPDR, all Danube countries, including4itJ) countries, have committed themselves to
jointly developing a Danube River Basin Manageniah in accordance with the EU WFD. To this
end, sub-basin and national EU-related reportgpéants, as well as bilateral transboundary cooperat]
and harmonization, are crucial. ﬂ

C. Article 10. Holding of consultations

Avrticle 10

h

—

Consultations shall be held between the Ripariatid3zon the basis of reciprocity, good fa
and good-neighbourliness, at the request of anly Bacty. Such consultations shall aim at
cooperation regarding the issues covered by thagions of this Convention. Any such
consultations shall be conducted through a joidlylestablished under article 9 of this
Convention, where one exists.

1. Background explanations, analysis and clarifidgon

269. Article 10 represents a specification of the gelnelpligation of cooperation laid down in
article 2 (6) of the Convention. The latter prowdkat consultations “aim at cooperation
regarding the issues covered by the provisione@fXonvention”. This implies that
consultations are both a form of cooperation imtbelves and a means for facilitation of further
forms of cooperation.

270. The principle that consultations should take plae®gveen neighbouring States to discuss
issues of common interest is a principle of genewatomary law, on the basis of a well
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consolidated diplomatic and conventional practicecerning bilateral treaties of friendship and
good-neighbourliness. International environmentatgrtion adds a specific aspect to this
general principle: i.e. the fact that each Statedraobligation to consult its neighbour in case it
envisages activities likely to cause transboundapact. Principle 19 of the Rio Declaration
provides that “States shall provide prior and tyn@btification and relevant information to
potentially affected States on activities that rhaye a significant adverse transboundary
environmental impact and shall consult with thote3 at an early stage and in good faith”. At
the pan-European level, this principle is the qowyrision of the Espoo Convention, embodied
in its article 5.

271. Atrticle 10 of the Water Convention provides forengral duty of consultation at the
request of any Riparian Party. Its scope of apptiodas a general one, in the sense that it is not
just limited to cases of concrete activities likedyhave transboundary impact.

2. Minimum requirements to comply with the provision

272. The provision under review provides for the obligatto enter into consultations upon
request from any Riparian Party. It does not prevar an objective criterion — such as an
imminent danger of transboundary impact — as ago@ition, or trigger, for the holding of
consultations. In concrete terms, this implies thatRiparian Party to whom the request is
addressed cannot in principle ignore it, on theigdothat there would be no valid motivations
for requesting the opening of consultations. Cdasiohs should be held without undue delay
after the receipt of the request, and, given threegity of article 10, they may concern not only
possibly critical events, but also usual mattergdatine cooperation, such as exchange of
information or joint monitoring and assessment.

273. According to article 10, consultations are to bediated through a joint body to be
established under article 9 (2), where, of cowsgeh a body exists. This obligation is an
innovative element with respect to general practicean example of the latter, under article 5
of the Espoo Convention, consultations “may be cotetl” through a joint body. Article 10
indicates clearly the intention of the drafterstef Convention to render the joint bodies the
main channel of cooperation between the Ripariatid®a Therefore, article 10 may also provide
legal ground for convening extraordinary meetinghe joint bodies established pursuant to
article 9 of the Convention. This is often providedin many bilateral or regional water
agreements.

274. Where agreements, or arrangements, of the kindgedvor under article 9 do not yet
exist, the negotiation and conclusion of such agesds, or arrangements, should be a priority in
the context of those consultations.

275. According to article 10, consultations shall bedhah the basis of reciprocity, good faith
and good-neighbourliness. This means that theyldhmi be a formalistic exchange of views
but a substantive process in which each Ripariate Should conduct itself taking into account
the legitimate interests of the other Party. Thitects general customary law, as also codified in
article 17 (2) of the New York Convention
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3. Examples

Box 35. Consultations on implementing the EU WateFramework Directive in the Rhine basin

When the EU WFD entered into force in 2000, theeStan the Rhine River basin considered how to
enable cooperation and coordination in implemenitinghe new Convention on the Protection of the|
Rhine (Rhine Convention) had just been signed 8918ut it only covers the Rhine riparian States
(France, Germany, Luxembourg, the Netherlands avitt&land, together with the European

of Belgium are in the Rhine basin but are not Barid the Rhine Convention. Renegotiating this
instrument was not a solution, as it would haveatoo long.

Therefore, in 2001 the States took up a pragmatidien by establishing the so-called Coordination
Committee, not by an international agreement, lgwa bdecision of a ministerial conference. The
Coordination Committee was entrusted with coordirggall States in the Rhine River basin with regd
to the EU WFD. Switzerland, as a non-EU State,exjte cooperate on a voluntary basis. In the
beginning, the International Commission for thet&ction of the Rhine (ICPR) and the Coordination
Committee held parallel meetings to decide on eleissues. After some years, it was obvious that
many issues under the Rhine Convention and the ED Were overlapping and that it made no sen
to discuss and decide on topics twice. Thus frofb62thwards there has been only one joint meetin
Nevertheless, there are separate financing proxisand the ICPR rules of procedure are not valid f
the non-ICPR States.

The results of the joint discussion on the EU WRDéincluded, to date, the international reports orj
the status of water bodies, the monitoring prograsiand the draft international part of the RhineeR
basin management plan.

Box 36. National Policy Dialogues

National Policy Dialogues on integrated water resesi management and water supply and sanit
are the main operational instrument of the Europdaion Water Initiative (EUWI). This initiative|
including its component for the EECCA countriessvaunched at the Johannesburg World Summ
Sustainable Development in 2002. UNECE acts agesgirapartner supporting the policy dialog
process on integrated water resources managener@E&D does on water supply and sanita
issues.

The dialogue process in EECCA countries deals wdhntry-specific themes, including issues
cooperation on transboundary waters. The focus Bsgistance to strengthen integrated water res®
management in line with the principles of the UNE®G&ter Convention, the Protocol on Water &
Health, the EU WFD and other UNECE and EU instruisiddational Steering Committees comprise

institutions (including academia) and NGOs.
The National Policy Dialogues are becoming an &t means of “consultations among riparian

countries”. This is the case for Kyrgyzstan, whibie stakeholders of the dialogue process include
representatives of the Joint Kyrgyz-Kazakh Commissin the Chu and Talas rivéras well as

Community), i.e. not all the States in the wholsiba Austria, Liechtenstein and the Walloon Region

ird

ation
t on
ue

tion

of
urc
and
all

relevant ministries (usually at the level of viceisters or other senior officials), agencies and

governmental representatives of Kazakhstan. A aimpifocess has started in the Republic of Moldoy

a

7 Commission of the Republic of Kazakhstan and the KyrgyauBlkc on the Use of Water Management Facilities

of Intergovernmental Status on the Rivers Chu and Talas.
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and Ukraine, where issues of transboundary watgperation are on the agenda of the respective
Steering Committee meetings.

Box 37. Experience under the International Commissin for the Protection of the Danube River

Consultations among contracting Parties of the DarRiver Protection Convention are regularly held

at the meetings of ICPDR. Officially approved ICPDBservers also have the right to participate @

th

discussion. The agenda of the (annual) ordinarytimge provides a permanent opportunity to present
information on projects of transboundary relevanoe projects with possible transboundary

effects/consequences. The Commission providesuanféor discussion and the exchange of information
and views, and may also formulate resolutions anisisues. However, it does not act as a dispute

settlement organ or court.

Regular information exchange and dialogue enstseliand information exchange and at the same ftime

can facilitate mutual understanding. Final solutionthe debate should be however found among
interested parties in line with the existing pieocémternational and domestic law.
Examples of these kinds of functions/roles of atjiody are the discussions on the Danube-Black
Deep Navigation Channel (Romania and Ukraine) aedGiurgiulescu refinery (Republic of Moldo

the

Sea
a

and Ukraine). More information on these cases atire can be found on the ICPDR website

(www.icpdr.org).

D. Article 11. Joint programmes for monitoring andjoint or coordinated assessments

Article 11

1. In the framework of general cooperation mentibmearticle 9 of this Convention, or

specific arrangements, the Riparian Parties sktdbéish and implement joint programmes
for monitoring the conditions of transboundary waténcluding floods and ice drifts, as wel
as transboundary impact.

2. The Riparian Parties shall agree upon pollup@arameters and pollutants whose discharges

and concentration in transboundary waters shaiégalarly monitored.

3. The Riparian Parties shall, at regular intervadsry out joint or coordinated assessments of

the conditions of transboundary waters and thect¥eness of measures taken for the
prevention, control and reduction of transboundamyact. The results of these assessments
shall be made available to the public in accordavite the provisions set out in article 16 @
this Convention.

4. For these purposes, the Riparian Parties shatidnize rules for the setting up and
operation of monitoring programmes, measuremertesys devices, analytical techniques
data processing and evaluation procedures, ancoaetbr the registration of pollutants
discharged.

—

1. Background explanations, analysis and clarifidéon

276. Information received from jointly organized monitay programmes is a fundamental

part of the integrated water management of a wivade basin or bilateral transboundary waters.

It helps decision makers to propose and implemeetaate measures to prevent, control and
reduce transboundary impacts and allows for vetifin of their effectiveness vis-a-vis water

and the environment. The Convention requires Rapaarties to establish and implement joint
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monitoring programmes and carry out joint or cooatied assessment of the conditions of
transboundary waters. Several guidance documehisipacountries to establish and implement
JMP have been produced under the Converifion.

2. Minimum requirements to comply with the provision

277. To establish effectively functioning joint monitng and assessment programmes,
Riparian Parties should ensure that all necesearglative, institutional and financial measures
are in place. They can set up a specific joint experking body to develop, operate and
maintain the joint monitoring and assessment pragra, either in the framework of the existing
settings of transboundary cooperation (e.g. riasilcommissions, meetings of
plenipotentiaries) or as a subject of a stand-atgneement specifically dedicated to this issue.
Joint monitoring programmes can be implementeéfahole river basin or for certain
transboundary waters through a bilateral agreement.

278. The basic elements that should be jointly agreeddoh joint monitoring and assessment
programmes include:

(&)  Objectives/needs to be achieved in terms of paledgvant information to be
obtained;

(b) Identification of monitoring sites. The stationsdae selected from the national
monitoring network on the basis of joint statedesia (e.g. location upstream/downstream of an
international border, upstream of confluence ofrti@n river with its tributaries, or main river
with the sea, downstream of major pollution souragsstream of important drinking water
abstraction, existence of shared aquifers etc.);

(c) Selection of determinants for surface water, growatker, suspended solids and
sediments, if needed (qualitative and quantitaglements, physical, chemical, biological and
hydro-morphological; ordinary used chemical deteamis can be supplemented by others, e.g.
selected priority substances relevant for the fbaein);

(d) Sampling frequency;

(e) Sampling and analytical methods, control of labmmatperformance (quality
assurance/quality control, or QA/QC);

)] Data management (quality and format of data, methaddcollection, frequency
and storage, technique of maintenance and exchange)

(9) Method of data assessment;

% See the Guidelines on Water Quality Monitoring and Assesisaidransboundary Rivers (1996), Guidelines on
Monitoring and Assessment of Transboundary Rivers (2000)Gtidelines on Monitoring and Assessment of
Transboundary Groundwaters (2000), the Guidelines on MonitaridgAssessment of Transboundary and
International Lakes (2003) and the Strategies for mongasind assessment of transboundary rivers, lakes and
groundwaters (2006), available at http://www.uneceeongivater/publications/pub74.htm.
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(h) Presentation and publishing of results;
(1) Analytical quality control and intercalibration.

279. On the basis of internationally agreed procedusespting, analysis and assessment of
data can be, if not agreed otherwise, carried nuhe national level. Data harmonization and
coordinated assessment/evaluation have to be inepltea regularly. It should be noted that
monitoring and assessment programmes should nptrelglon information from measurements
but other relevant data, such as data on emisaiwhseleases, should also be taken into account.

280. Moreover, the joint monitoring and assessment piognes should be evaluated
periodically, especially if the general situatianamy particular influence on the environment is
changed, either naturally or by measures takendrcatchment area.

3. Example

Box 38. Transnational Monitoring Network in the Darube River Basin

Contracting Parties dhe Danube River Protection Convention and Member StatéCPDR agreed
to set up the Transnational Monitoring Network (TNM For this purpose, an expert group for
monitoring, laboratory and information managemeas wstablished under ICPDR. The results
obtained from the operation of the TNMN have besgularly published in the TNMN Yearbook. The
Yearbook contains tables with lists of determindotsvater and sediments monitoring, lists of
sample stations and their characterization, dasmnip of the classification method, results of
laboratories analytical quality control, and malpsvging the annual mean values of BQbrtho-
phosphate-P, NHN, NOs-N in the whole river basin. The main part of theavbook contains tables
with lists of determinants in different stationseir minimum, mean and maximum values, and
calculated 50 percentile and 90 percentile valdie®ocentration C50 and C90 and data on mean
discharge in different quarters of the year. Thet TNMN Yearbook shows data from 1996; the las
Yearbook in this form is from 2006.

—

For the purposes of EU WFD common implementatiamews structure of ICPDR expert groups wa
established in 2006. The Expert Group on Monitoeandg Assessment prepared the programmes f
monitoring in the Danube River Basin District indiwith the requirements of the article 8 of the E
WFD. The TNMN Yearbook 2007 corresponding to the mequirements is under development.

o0

The EU WFD requires EU Member States to develognarmmes for monitoring the status of surface
waters, groundwaters and protected areas at tl@aband international levels. Surface waters are
categorized into categories (rivers, lakes, trans waters or coastal waters and artificial water
bodies and heavily modified water bodies). Eachewbbdy in the category is classified according to
its type, in line with the biological, physico-chial, chemical and hydro-morphological
specifications stated in the EU WFD. The classiitre are related to the reference surface water
body of a given type corresponding to high ecolalgstatus. In the case of heavily modified or
artificial water bodies, reference is made to hegblogical potential. The ecological and chemical
status/potential is defined for surface waters, @ramical and quantitative status for groundwaters.

The EU WFD defines three types of monitoring: sulaece, operational and investigative.
Surveillance monitoring serves for assessmentrgg-lbeerm changes. Operational monitoring is
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designed in terms of place, frequency of samplmgl, indicators for specific purpose, e.g. for the

whose status is identified at risk of failing emvimental objectives. Investigative monitoring is
supposed to fill in gaps in the case of accidentaissions of unknown origin. It is not strictlgip of
the Programme for Monitoring.

ground water bodies and serve, among others, f@lolement of programmes of measures and fo
assessment of achievement of environmental obgsctated according to the EU WFD.

E. Article 13. Exchange of information between Ripaan Parties

Avrticle 13

1. The Riparian Parties shall, within the framewofkelevant agreements or other
arrangements according to article 9 of this Coneaenexchange reasonably available data
inter alia, on:

(a) Environmental conditions of transboundary wster

of research and development;

(c) Emission and monitoring data;

(d) Measures taken and planned to be taken to presentrol and reduce transboundary
impact;

(e) Permits or regulations for wastewater discharggued by the competent authority or
appropriate body.

2. In order to harmonize emission limits, the RigpaParties shall undertake the exchange
information on their national regulations.

3. If a Riparian Party is requested by another fapaParty to provide data or information
that is not available, the former shall endeavouwramply with the request but may conditic
its compliance upon the payment, by the reque&tanty, of reasonable charges for collect
and, where appropriate, processing such data ammation.

4. For the purposes of the implementation of thievention, the Riparian Parties shall
facilitate the exchange of best available technglparticularly through the promotion of: th
commercial exchange of available technology; dinedtistrial contacts and cooperation,

including joint ventures; the exchange of informaatand experience; and the provision of
technical assistance. The Riparian Parties shadl@hdertake joint training programmes ar

%)

assessment of changes resulting from implementedunes or for examination of such water bodies,

Results achieved under Programme for Monitoring givfull overview of the status of surface and

the

(b) Experience gained in the application and opamnaif best available technology and results

of

N
ng

e

d

the organization of relevant seminars and meetings.

1. Background explanations, analysis and clarifidgon

281. The rationale of regular exchange of data and mé&tion is that it lays down the

foundations for cooperation to ensure effectivagrtion of transboundary waters, management
of water quality and quantity as well as the preigm control and reduction of transboundary

impacts. It is the first step in cooperation betw®gparian Parties, being a necessary
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precondition for the realization of higher degreésooperation, and it helps to build trust
between them.

282. Article 13 is a specific application of the genavhligation to cooperate set out in article
2 (6), and of the general obligation to exchand@ermation laid down in article 6 of the
Convention. It is made clear in paragraph 1 thatthvisioned exchange of information should
take place within the framework of the relevanieagnents or other arrangements provided for
under article 9 of the Convention.

283. The term “reasonably available” in article 13 does substantially differ from the term
“readily available” to be found in article 9 of theew York Convention. According to the ILC
commentary to article 9, the expression “readilgikable” is used to indicate that, as a matter of
general legal duty, a Riparian Party is under digation to provide only such information as is
readily at its disposal, for example that whichas already collected for its own use or is easily
accessible. Thus, the Party in question cannoaledcupon to provide information which is not
pertinent and cannot be subjected to the expersa@uble of securing statistics and other data
which are not already at hand or readily obtaindbl@ specific case, whether data and
information was “readily” available would dependoapan objective evaluation of such factors
as the effort and cost its provision would entaiking into account the human, technical,
financial and other relevant resources of the retgaeParty?”

284. Paragraph 1 contains a non-exhaustive list of cittagories which are to be exchanged
between Riparian Parties on an ordinary basisenimder paragraph 2 Riparian Parties are to
exchange information on their national regulatiooscerning emission limits in order to
harmonize them.

285. Bearing in mind the fact that the list of data gatges in paragraphs 1 and 2 is non-
exhaustive and that all Parties are under the geaobligation to exchange information (art. 6),
the Convention encourages the Riparian Partiesritrmiously expand the spectrum of
information to be exchanged.

286. Measures taken and planned to be taken to pres@amirol and reduce transboundary
impact referred to in paragraph 1 (d) should notd&used with the obligation to inform and
consult on planned measures, i.e. planned usgscigoplans or activities that are likely to
cause transboundary impa.

287. Whereas paragraph 1 refers to a two-way flow oflalbke data and basically active
information sharing, paragraph 3 concerns requdestiata or information that is not available to
the Riparian Party from which it is sought. In seelses, the requested Riparian Party is to
“endeavour” to comply with the request. That is&y that the latter is to act in good faith and in
a spirit of cooperation in doing its best to previtie data or information sought by the
requesting Riparian Party. The due diligence charax the obligation to provide requested
information avoids imposing absolute standardswaatld not take into account the different
degrees of technological and economic developnfeRiparian Parties.

% See the Yearbook of the International Law Commission, 1@94]l, (part two), p. 108.
190 see commentary to article 10.
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288. In order to prevent the abuse of the right to regdata and information, the Convention
allows a Riparian Party to make the submissiomfwrmation conditional upon the payment, by
requesting Party, of reasonable charges for collgeind, where appropriate, processing
requested data and information. One can presumea tte@asonable charge shall not exceed the
costs for collecting and processing data and inédion. The provision does not indicate
whether prior payment can be requested. Howevdnganto account the safeguard nature of
this provision, one can assume that in case ofat@genigh costs it would be reasonable to
condition the collection and provision of inforn@tiupon prior payment.

289. The expression “where appropriate” in paragraphBsed to provide a measure of
flexibility, which is necessary for several reasdnssome cases, it may not be necessary to
process data and information in order to rendesatble by the requesting Riparian Party. In
other cases, such processing may be necessamyentorensure that the material is usable by
the requesting Riparian Party, but this may ewntadue burden for the Riparian Party providing
the data or information.

290. It shall be emphasized that the obligation to ergeadata under article 13 (1), and to
endeavour to provide information upon request uadiele 13 (3), exists for all Riparian
Parties, whether situated upstream or downstre&mrefore, any downstream Riparian Party
may not refuse to provide information or exchang&dvith any upstream Riparian Party on the
assumption of their irrelevance for the upstreapaRan Party or absence of transboundary
meaning in it. Indeed, measures downstream oftea Adransboundary impact upstream (e.g.
deterioration of spawning conditions upstream dui@stallations or overfishing downstream).
The purpose of requiring all Riparian Parties tolenge data and provide information upon
request is to enable them to implement the Coneeisticore obligation of cooperation (article

2 (6)), aimed at protection of the environmentrahsboundary waters, as a shared resource, as
well as the marine environment. The holistic natfrthe concept of the environment under the
Convention requires efforts from all riparians. &rthe exchange of information and the
provision of information upon request are formgabperation, the above considerations are
further confirmed by the fact that under the santiela 2 (6) the Riparian Parties have to
cooperate “on the basis of equality and reciprécity

291. Paragraph 4 requires Riparian Parties to facilitaeexchange of best available
technology®, particularly through the promotion of the commelreiechange of available
technology; direct industrial contacts and coopenatincluding joint ventures; the exchange of
information and experience; and the provision ohtecal assistance. By mentioning the
“provision of technical assistance” as one of tlaysvto facilitate the exchange of best available
technology, the Convention takes into account jesslifferent levels of technological and
economical development of Riparian Parties and @aces cooperation to narrow the gap. The
Convention also prescribes that the tasks of & pmdy shall include “to promote cooperation
and exchange of information on the best availaariology in accordance with the provisions
of article 13 of this Convention, as well as to@nage cooperation in scientific research
programmes” (article 9 (2 (i)).

101 See explanation on best available technology in the coameto article 3.
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292. The obligation to exchange information under agtitB may be subject to “protection of
information” limitations. Article 8 allows Parties accordance with their national legal systems
and applicable supranational regulations to praotéotmation related to industrial and
commercial secrecy, including intellectual propediynational security.

293. For a better understanding of the relationship betwarticle 8 and 13 (1) useful
guidance can be drawn from the Aarhus Conventidrchvelaborates on the limitations on
access to environmental information. To that enshould be recalled that the closing sentence
of article 4 (4) of the Aarhus Convention calls Rarties to interpret the grounds of refusing
access to information in a restrictive way, pattidy when the data requested relate to
emissions into the environment. Therefore, in lighthe cooperative and reciprocal spirit of the
Water Convention, Parties should apply articlesdrietively with regard to requests for
information from other Parties, especially wherstheoncern data relating to discharges into
transboundary waters.

2. Minimum requirements to comply with the provision

294. Establishing mechanisms or procedures for exchahgdormation and ensuring the
availability of certain data are important minimweguirements to comply with article 13.

295. Mechanisms or procedures for exchange of data sbaet up within the framework of
relevant agreements or other arrangements undeedt If such bilateral or multilateral
agreements are not yet in place, cooperation onagge of information could start with other
arrangements (for example, memorandum of understgtetween competent authorities or
appropriate governmental bodies with regard tocsetecategories of data). These arrangements
should specify the format and frequency of datdharge. Reasonably available data and
information shall be exchanged free of charge.

296. To enable the exchange of information, Ripariarni®ashall ensure the availability of, at
least, the data listed in article 13 (1, 2).

3. Example

Box 39. Databases of the International Commissiomf the Protection of the Danube River

ICPDR facilitates, among other things, the exchasfgaformation between the Contracting Parties 1o
Danube River Protection Convention. To ensure s¥gaformation exchange and to serve the decision-
making process, the ICPDR organizes data colleetimhprocesses the data received. ICPDR also funs
and updates several international databases. Tidgde the Transnational Monitoring Network
Database with water quality data from 1996, theHawest Declaration database with water-quality data
from 19921998, the Danube Surveys Database, the Emissi@miory Database and the Projects
Database. The databases are available online DAY UBIS-ICPDR Information System,
maintained by the ICPDR secretariat. Registratsomeicessary to access the system. Data and
information are also exchanged through reportirigyations of Contracting Parties. See
http://www.icpdr.org/icpdr-pages/databases.htm
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F. Article 14. Warning and alarm systems

Article 14

The Riparian Parties shall without delay informleather about any critical situation that may
have transboundary impact. The Riparian Partiel séiaup, where appropriate, and operate
coordinated or joint communication, warning andralaystems with the aim of obtaining and
transmitting information. These systems shall ojgeoa the basis of compatible data
transmission and treatment procedures and fasiliidoe agreed upon by the Riparian Parties.
The Riparian Parties shall inform each other abontpetent authorities or points of contact
designated for this purpose.

1. Background explanations, analysis and clarifidéon

Legal

297. On the one hand, the rationale behind the obligaticshare information about critical
situations without delay is to enable Riparian iearto take timely and necessary measures to
prevent, to control and reduce transboundary imgadtto protect human health and the
environment. On the other, the rationale behindthigation to set up and operate
communication, warning and alarm systems is toigmRiparian Parties with one of the tools
for timely and effective implementation of the galtion to inform one another about critical
situations.

298. By requesting Riparian Parties to inform each otiathout delay” about any critical
situation that may have transboundary impact, thev€ntion requires them to transmit such
information immediately after it became known terthand to avoid unreasonable holdups. The
most expeditious means available shall be useddh sased”

299. Reference to “any critical situation that may h&ramsboundary impact” refers to a
situation that poses a threat of causing transkayrichpact. Such a situation may occur
suddenly or may develop over a period of time aath, at some point, a level which poses a
threat of causing transboundary impact (for exantpke continuous raise of water level during a
flood, becoming at some point dangerous to theysafea dam). Article 14 does not fix the
threshold or scale of possible transboundary imddet lack of any threshold together with a
reference to “any” critical situation serve to emsthat the Riparian Parties avoid losing time
and inform each other about wider range of situatiat the earliest stage. It is important to note
that the provisions of this article shall also gppl a situation already causing transboundary
impact, if the information had not been providediea

300. The obligation to inform about any critical situatithat may have transboundary impact
covers critical situations irrespective of theilgars, whether these are natural phenomena (e.g.
floods, ice drifts, storms, earthquakes) or humamdact (e.g. industrial accidents, man-made
floods).

102 ysing the most expeditious means available is required byateYrk Convention’s article 28 (2).
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301. The obligation to inform about “any critical siti@t that may have transboundary
impact” exists for all Riparian Parties, whetherdted upstream or downstredThe
implementation of the obligation to inform undetice 14 would help the Riparian Parties
implement their core obligation to cooperate “oa Hasis of equality and reciprocity”, embodied
in article 2 (6). This would also provide valuabiput for the efforts of Riparian Parties to set up
and operate communication, warning and alarm systparsuant to article 14, and provide
mutual assistance upon request, pursuant to atficté the Convention.

302. Inrequesting Riparian Parties to set up, wheregate, and operate coordinated or
joint communication, warning and alarm systemsclartL4 stresses that the aghsetting up
and operating such systems is that of “obtainirdyteemsmitting information”. Although joint
response is not the primary aim of operating conioaiion, as well as warning and alarm
systems, such communication and systems are eddentffective implementation of the
obligation for Riparian Parties to provide mutussigtance in critical situations upon request,
pursuant to article 15 of the Convention.

303. The term “where appropriate” in this article is d$e acknowledge that in those
instances where the Riparian Parties have alrestdpleshed joint or coordinated
communication, warning and alarm systems, theyalmeed to set them up over again.
Reference to “where appropriate” is in contrasttbere these do not yet exist” (as in article 9
(1)) and aims to cover also those cases where:

(@) Warning and alarm systems exist but req@vésion in order to fully conform to
the provisions of article 14;

(b) Such systems do not cover all possible tereag. where they, cover floods but
not industrial accidents;

(c) The riparian Parties concerned are convitlcatithere is no need for a more
advanced warning and alarm system, e.g. when cabpebetween them applies to a minor
river, and measures to inform about a criticalatitin are already in place.

304. The fact that communication, warning and alarmesystcan be “coordinated or joint”,
reflects the possibility of different levels of quration between the Riparian Parties in
operating such systems.

305. The obligation for the Riparian Parties to inforack other about any critical situation

that may have transboundary impact as well asttogand operate warning and alarm systems
exist irrespectively of whether there is a jointlp@stablished by the Riparian Parties or whether
the Riparian Parties have entered into an agreeonemtangement according to article 9 of the
Convention. It is important to note, however, ttine list of tasks of joint bodies in article 9 (2)
includes the task “to establish warning and alarot@dures”, since joint bodies are the most
suitable structures to implement such a task.

193 See commentary to article 13.
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306. Inimplementing the obligation to set up and opermarning and alarm systems that
address industrial accidents, the Riparian Pashedl also be guided by the corresponding
provisions of the Industrial Accidents Conventidrihey are Parties to this Convention.

307. Article 14 articulates an obligation for Ripariaarfes to inform each other about
competent authorities or points of contact. Imgortant that the information about competent
authorities or points of contact designated toiotdad transmit information about any critical
situation that may have transboundary impact isatgmion a regular basis.

308. Itis important to stress that the obligation af Riparian Parties to inform each other
without delay about any critical situation that nteywe transboundary impact and to set up and
operate warning and alarm systems should be reaohiunction with their obligation to

develop contingency planning under article 3 (), specially in a transboundary cont&t.

Technical

309. Although article 14 does not differentiate betweemmunication, warning and alarm
systems for floods, industrial accidents or foreothotential threats, the Riparian Parties may
develop different systems for these purposes.

310. Setting up communication, warning and alarm systerayg follow a step-by-step
approach. Steps may include:

@) An inventory of potential sources of accidémmollution and a risk analysis;

(b) Agreeing upon early warning criteria/param&taresholdand upon
measurement or data processing systems;

(c) Establishment of a network of points of cabtar alert centres;
(d) Agreeing upon alerting procedures (contenbfafrmation, forms, methods); and

(e) Other measures. As required by article dhmatible data transmission and
treatment procedures and facilities shall be agbyatie Riparian Parties.

311. Itis recommended that the Riparian Parties aiseting up river basin communication,
warning and alarm systems. Also, the Riparian €artiay integrate monitoring and early
warning systems. Close cooperation with civil petittn and rescue system should be
established. It is crucial to develop strategiectonmunication to the public in critical
situations, as well as to ensure public particgrain developing communication, warning and
alarm systems.

104 See commentary to article 3 (1(j)).
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312. In order to identify measures and steps for thdementation of article 14 of the
Convention, the Model Provisions on Transbounddopd Management (2006), the UNECE
Guidelines on Sustainable Flood Management (2@@@);lusions and recommendations of the
UNECE Seminar on the Prevention of Chemical Acdislamd Limitation of Their Impact on
Transboundary Waters (1999) and @eod Practice for Monitoring and Assessment of
Transboundary Rivers, Lakes and Groundwa(2€96) may be consulted for guidance.

2. Minimum requirements to comply with the provision

313. Riparian Parties shall appoint and inform eachragifut competent authorities or
points of contact designated to issue and recafeemation about any critical situation that may
have transboundary impact. The Riparian Partiesldragree upon notification procedures, at
least upon means of notification and communicatibis.important to stress that if coordinated
or joint communication, warning and alarm systerm$dt yet exist or do not cover all possible
threats, the Riparian Parties are still under @lbiom to provide information about any critical
situation that may have transboundary impact.

314. Setting up communication, warning and alarm systenmdd require efforts and
expertise in legal and institutional areas to dgpelnd agree upon measured parameters,
measurement systems, compatible data transmissicegures as well as capacity-building
activities to test the systems and train the pemsbriEvaluation and update of communication,
warning and alarm systems should be envisaged el$ystems should be in operation 24 hours
per day and regularly tested.

3. Examples

Box 40. Accident Emergency Warning System for the &hube

The Accident Emergency Warning System (AEWS) ism@éimed by the secretariat of ICPDR. AEWS is
activated whenever there is a risk of transboundaayer pollution, or threshold danger levels | of
hazardous substances are exceeded. AEWS sendsitertational warning messages to countries
downstream. This helps the authorities to put emvirental protection and public safety measures |into
action.

AEWS operates on a network of Principal Internaloflert Centres (PIACs) in each of the participgt
countries. These centres are made up of three baiséc

- The Communication Unit (operating 24 hours a dayhich sends and receives warning
messages;

- The Expert Unit, which evaluates the possible transdary impact of any accident, using the
database of dangerous substances and the DanubefBasn Model,

- The Decision Unit, which decides when internatiomatnings are to be sent.

The first stage of AEWS came into operation in 1%®7Austria, Bulgaria, Croatia, Czech Republic,
Germany, Hungary, Romania, Slovakia and SlovenigpuRlic of Moldova and Ukraine joined the
system in 1999; and Bosnia and Herzegovina and&keaye been on board since 2005.
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An essential improvement of AEWS was carried ou@®3/2004 with the support of the UNDP/G
Danube Regional Project. The goal of this upgrads w increase the effectiveness and cost-effigi¢
of the warning system by replacing the satellitencwnication with an Internet-based informati
system using GSM/SMS messages for alerting the BtAf.

In 2007, the Danube AEWS was activated by five dextis. At present, the AEWS only deals w
accidental spills, but there are already plansc®iand flood warnings to be included in the system

Sources the ICPDR webpage_ (http://www.icpdr.org/icpdr-patews.htin and the ICPDR Annug
Report 2007.
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Box 41. Warning and Alarm System “Rhine” and ActionPlan on Floods for the Rhine River

ICPR operates the Warning and Alarm System “RhiBetween Basel and the German-Dutch fronti
six main international warning centres “share” Rténe. Another two warning centres are located o
the Moselle. Each main international warning cergn@sponsible for a certain part of the Rhinéor
the tributaries. In cases of accident, the warcigire concerned sends a “first report” to all st
downstream as well as to the ICPR Secretariat inld¢z. Normally, this report is only classified as
“information”. A “warning” is emitted if the wateguality is seriously threatened. Those concerned
downstream may then take preventive action as lsap&lpossible. The challenges include continual
improving this system and introducing new technglddue to a recently developed computer-
generated alarm system, the relevant authoritiesioe rapidly and reliably predict the passage of
pollution in the Rhine and the expected contamircantentration.

The Action Plan on Floods facilitates, inter aligensified cooperation between flood warning and
flood forecasting centres along the Rhine. By 2@83arget to prolong forecasting periods by 166 p
cent has been achieved. Forecasting periods havegdrelonged from 24 to 48 hours for the Upper &
Middle Rhine and from 48 to 96 hours for the Lowérine and the Delta area. Internet websites giv
cross-border access to the forecasting centreg #h@nRhine. These possibilities largely contritiote
flood preparedness and to reducing damages ancdhgaotbers, constitute the basis for actions
following the first flood announcement.

Source:ithe ICPR publicatioction Plan on Floods (1992005). Action Targets, Implementation an
Resultsaand ICPR website (http://www.iksr.0rg
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Box 42. The Republic oMoldova and Ukraine take steps towards setting up
warning systems to address floods and pollution

In 20086, to facilitate the implementation of therégment between the Government of the Republ
Moldova and the Government of Ukraine on Joint bisé Protection of Transboundary Waters (19
the Plenipotentiaries of the Republic of Moldovad ddkraine adopted two Regulations, setting
bilateral early warning and alarm systems for floadd for accidental pollution.

The Regulation on Flood Protection at Transboundléayercourses and Inland Waters provides for
regular exchange of information between water mement authorities and describes warning
protection measures to be taken during floods aa¢bieaking. The flood period is divided into th
subperiods. Frequency and content of informatiossages vary during these subperiods. The ann
include contact information of competent water nggmaent authorities and a list of water measuren
stations in the Republic of Moldova and in Ukraif&t can provide warnings and information
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critical levels that indicate the start of proteetmeasures.
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The Regulation on Measures to Address Unavoidalaleakious and Extreme Accidental Pollution

at

Transboundary Rivers provides criteria for high aadreme water pollution, lists competent water

management authorities, and includes a standamd flur the warning about pollution. It provides toe

obligation of water management authorities to comicate without delay through all accessible means

all available data about the pollution with furttigformation about the way it spreads. The freqyesfc

communications to be made in the process of takiagsures to mitigate and eliminate the consequences

of pollution is determined by the Parties on a dasease basis. Joint water quality measuremerds
assessments may be performed upon request byya Part

Box 43. Hydrological cooperation including flood foecasting and warning system:
the experience of Slovakia

Slovakia has signed bilateral agreements on cobtperson transboundary waters with all |ts

an

neighbouring countries. Bilateral commissions fansboundary waters have been established and under

umbrella of these commissions working groups fowgisin different topics of bilateral cooperation dav

been set up. Riparian countries have nominate@mealtiexperts into each working group. One is [the

working group for hydrology established under eaitditeral commission.

Working groups have elaborated own rules of proeeiuwhich are specified topics of cooperation and

annually elaborate working plarigr the next year and draft working plafs further year. Working
plans are approved by the respective bilateral cesiom, which meets once per year.

Main subjects for bilateral hydrological cooperatinclude:

(a) Comparison and harmonization of hydrologicaad®/orking group members meet twice per year
and compare and harmonize measured data in acoerdaih of the rules of procedure, which specify
selected profiles, measured parameters, dischatigebarges’ rating curves, the frequency of
measurement, the handling of data, the assessiessudts, etc. Results (harmonized hydrologicaha
are submitted to the Commission for approval aedrasiuded into the Protocol of the Commission.

(b) Under the umbrella of the working group for hyldgy, experts by both countries work on flopd

forecasting. Their role is crucial, as they havedmmunicate directly and immediately with partniers
neighbouring countries without delay in the evehipossible critical situations and emergencies.
ensure proper communication, a list of these egpertiuding all coordinates, is regularly updaded is

part of the documents of the working group and sgbsently part of the Protocol of the Commissiore Th

Protocol is submitted to the Government for appkova

(c) Implementation of the Directive 2007/60/EC lné tEuropean Parliament and of the Council of 23
October 2007 on the assessment and managemeobdfrisks.

G. Article 15. Mutual assistance

Article 15

1. If a critical situation should arise, the RipariParties shall provide mutual assistance upag
request, following procedures to be establisheatoordance with paragraph 2 of this article.

To
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2. The Riparian Parties shall elaborate and agrea procedures for mutual assistance
addressing, inter alia, the following issues:

(a) The direction, control, coordination and supeon of assistance;

(b) Local facilities and services to be renderedh®yParty requesting assistance,
including, where necessary, the facilitation ofdsyrcrossing formalities;

(c) Arrangements for holding harmless, indemnifyamgl/or compensating the assisting Party
and/or its personnel, as well as for transit thiotggritories of third Parties, where necessaryj
(d) Methods of reimbursing assistance services.

1. Background explanations, analysis and clarifidgon

315. Article 15 stipulates that the Riparian Partiedlgiravide assistance to each other in
critical situations upon request and lays down sofrthe essential procedural matters the
Riparian Parties shall agree upon in order for asdistance to effectively take place. The
rationale behind this provision is that the effeetiess of response measures aimed at
prevention, control or reduction of possible tramsidary impact, protection of human health
and the environment in a critical situation is ddagably greater if the Riparian Parties
coordinate their activities and assist each othenitigating and eliminating harmful effects
thereof. Moreover, the effectiveness of mutualstasce in of the event of an emergency very
often depends on how prompt, coordinated, logibyieeell-administered and controlledas
well as complementary to domestic measuitbe international aid is, and also that a proper
professional and skilled personnel are used.

316. Provisions of article 15 of the Convention shoutdrbad and applied in conjunction with
relevant provisions of article 14, the latter beengrecondition for effective application of the
former.

317. Article 15 deals with the specific conditions fappiding mutual assistance by the
Riparian Parties. Hence its provisions should motegarded as placing any restrictions on the
Riparian Parties if they decide to provide assistan other forms or of other types, to any other
riparian country, and under any terms they agres wp find appropriate. At the same time, the
Riparian Parties are not directly obliged to previdutual assistance other than stipulated in the
mentioned article.

318. Paragraph 1 emphasizes that mutual assistancebshadbvided “if a critical situation
should arise”. Since articles 14 and 15 are inketied, the core understanding of the term
“critical situation” should be simildf> However, the nature of obligations of the Riparian
Parties stipulated in these articles is somewlitgrdnt. While article 14 in its first sentence
establishes a clear obligation of the Ripariani®sitb inform each other about “any critical
situation that may have transboundary impact’clrtl5 speaks of “a critical situation” only.
Thus it should be stressed that pursuant to aiislehe Riparian Parties shall provide mutual
assistance in any critical situation independenttoéther it may or may not have transboundary
impact.

105 See commentary to article 14.
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319. The term “shall provide” stands for the mandat@aguirement a clear-cut obligation

of a Riparian Party to provide assistance in acatisituation. Such assistance should be
provided to other Riparian Party on a mutual bast regardless of whether the latter is
experiencing in any way significant harm arisingnfra critical situation. It is important to note
that pursuant to article 15 (1), mutual assistammrild be provided “upon request”. This
obligation contains a twofold requirement. Onedsted with the affected Riparian Party, which
in a critical situation should evaluate it and decwithout undue delay whether or not to request
external assistance from the other Riparian Pagy(it is expected, therefore, that the affected
Riparian Party should seek assistance when a eisgitiation exceeds its national coping
capacities. Its request for assistance should pkcéx The other part of the above requirement
rests on the shoulders of the requested Riparigg(fes). As soon as an explicit request for
assistance by the affected Riparian Party is subdyibther Riparian Party(ies) is(are) obliged to
provide such assistance.

320. To the contrary, the provision “shall provide mutassistance upon requestiall not be
considered as limiting the rights of any Ripariamt? to offer assistance to the affected Riparian
Party in a critical situation without waiting fdrd request to be submitted. In other words, in a
critical situation, mutual assistance may be iteticeither on the basis of a request by the
affected Riparian Party or through acceptance baftfected Riparian Party of an offer from
assisting Riparian Party(ies).

321. ltisimportant to note that, aside from the mutasdistance the affected Riparian Parties
may rely upon under the Convention, such Partiesldirdo their best to reduce an impact
already occurred on their territory. This obligatistems from the key provisions contained in
article 2 (1), which codifies the main objectivetioé Convention, i.e. to prevent, control and
reduce any transboundary impact. Likewise, ar28€3) of the New York Convention provides
that a State within whose territory an emergenayirmated shall “immediately take all
practicable measures ... to prevent, mitigate amdiedite any harmful effects of the
emergency”. To the same end, under the Model Rom&son Transboundary Flood
Management (2006), whenever one Party ascertansxistence of a situation likely to cause
flooding in the other Parties’ territory or in tpeocess of flooding the other Parties’ territoty, i
shall adopt, to the extent possible, all approprnmmeasures to prevent or mitigate the adverse
impact of the flood in the other Parties’ territory

322. Since at a time of a critical situation nationadl dmcal administrations of the affected
Party are under stress and that Party’s capaaitégsbe affected, reducing its ability to provide
facilities, preparatory work for mutual assistasbeuld be undertaken well in advance. To this
end, the Convention in its article 15 (2) requiRisarian Parties to “elaborate and agree upon
procedures for mutual assistance”. The words “@lalborate and agree” in this provision
represent another obligation of result under thev@aotion. The rationale behind the
Convention’s requirement to agree upon proceduresfitual assistance in advance is to ensure
prompt and effective response in critical situagiand prevent undue delay and unreasonably
high costs in providing assistance. Besides, natjogj an agreement on mutual assistance in
advance could contribute to identifying weaknessebsstrengthening preparedness of the
Riparian Parties.
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323. The Convention does not specify the form the prapesifor mutual assistance should
follow. Hence, the Riparian Parties may elaboraget as a separate section in the bilateral or
multilateral agreement on cooperation concludedymmt to article 9 of the Convention, as a
self-standing agreement on mutual assistancetinalrsituations on transboundary waters, as a
protocol or regulation to the existing agreemerda®part of a general agreement on civil
protection. Provisions on coordination of mutuaisteince could also be among the tasks of a
joint body established by the Riparian Parties.

324. Pursuant to article 15 (2), procedures for mutsaistance shall, inter alia, address the
following issues:

(@) The direction, control, coordination and suson of assistance;

(b) Local facilities and services to be rendergdthe Party requesting assistance,
including, where necessary, the facilitation ofd@yrcrossing formalities;

(©) Arrangements for holding harmless, indemnifyamd/or compensating the
assisting Party and/or its personnel, as well agdnsit through territories of third Parties,
where necessary;

(d) Methods of reimbursing assistance services.

325. Itis worth mentioning that the words “inter aliaean that the mentioned list, though
mandatory, is not exhaustive and the Riparian €artiay establish other procedural terms and
conditions, as well as regulations of mutual aasist. It should be also noted that the list
provides for cooperation with other (transit) Sgaihird Parties), which implies that agreements
on mutual assistance in critical situations cowddbth bilateral and multilateral, and involve not
only affected and assisting Riparian Parties.

2. Minimum requirements to comply with the provision

326. The Riparian Parties shall elaborate and agree ppmredures for mutual assistance in
critical situations at the earliest stage of tle@operation. The framework should adequately
address the initiation, facilitation, transit, ditien, control, coordination and supervision of
assistance consistent with provisions of the CotiwenThe Riparian Parties should clearly
designate domestic governmental entities with nesibdity and authority in these areas.
Consideration should be given to establishing @rakfocal point to liaise between international
and government actors at all levels. The procedshesld be as simple and expeditious as
possible and allow for determinations in advanca ofitical situation. Information about the
procedures should be clearly stated and made fesijable.

327. With regard to emergency response personnel tleegues for mutual assistance may
deal, inter alia, with: entry/exit visas and wokkmits; temporary recognition of foreign medical
qualifications, drivers or other types of licencasd freedom of access to and freedom of
movement in the area where the critical situatiocuored.
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328. With regard to response equipment and suppliesderion may be given, inter alia,
to: their exemption from all Customs duties, taxasffs or charges; export, transit, and import
restrictions; simplification and minimization of damentation requirements for export, transit
and import; waiver or reduction of inspection regoments; authorization for land, sea and air
vehicles to operate within the territory of theeatied Party; and importation and re-exportation
of medications and medical equipment.

329. When agreeing upon procedures for mutual assisiaraéical situations, the Riparian
Parties may agree on the reimbursement of certaits dy the affected Riparian Party to
assisting Riparian Party(ies). In this case, ththoublogy for calculating reimbursements, as
well as the nature of costs to be reimbursed, shioellagreed by the Riparian Parties in advance.

330. In case of a critical situation, the affected RigarParty should assess without delay its
capacity to take necessary and effective measuaceshaould not hesitate to request assistance
from other Riparian Party(ies), when such assigtaoeild help in prevention, control or
reduction of transboundary impact.

331. The effective measures to counteract most crisitaations should be tailored to the
situation involved, should be reasonable in viewhefcircumstances of the affected Riparian
Party, should take into account the capabilitiethat Riparian Party and possible effects on
other States, and should be inclusive of domesticsociety and local knowledge, empowering
communities to contribute to their own safety anatgction. As an essential element of
domestic measures, the affected Riparian Partyldppapare itself, and be able to accept,
receive, direct, coordinate and control externsiséance.

332. When a critical situation ceases to exist, the RapaParties should jointly evaluate the
response measures and the mutual assistance mtpaideng at addressing gaps and improving
efficacy of mutual assistance in future.

3. Example

Box 44. Assisting Romania with mitigating floods

The Agreement between the Government of Romaniatla@adsovernment of Republic of Hungary
regarding the cooperation and mutual assistancasa of disasters was signed in Budapest on 9 April
2003. In 2005, based on this Agreement, the Mipistr Environment and Water Management| of

Romania asked for Hungarian support, through thaisity of Environment and Water, for water
discharge from the flooded areas situated in Tooimty.

The assistance has been granted: 16 high-capasityatige pumps, along with the entire additional
infrastructure, including the fuel tanks, mobilerk&hops for technical assistance and pipes forrwate
discharge. For this equipment, the Customs forrealiere simplified according to existing legal
provisions regarding exemption from Customs anemftidxation.
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H. Article 16. Public information

Article 16

1. The Riparian Parties shall ensure that inforomatin the conditions of transboundary
waters, measures taken or planned to be takeretempr, control and reduce transboundary
impact, and the effectiveness of those measuresade available to the public. For this
purpose, the Riparian Parties shall ensure thdbtlmaving information is made available to
the public:

(a) Water-quality objectives;

(b) Permits issued and the conditions requirecetmbt;

(c) Results of water and effluent sampling caroetifor the purposes of monitoring and
assessment, as well as results of checking conegliaith the water-quality objectives or the
permit conditions.
2. The Riparian Parties shall ensure that thismé&tion shall be available to the public at al
reasonable times for inspection free of charge,stadl provide members of the public with
reasonable facilities for obtaining from the RiparParties, on payment of reasonable
charges, copies of such information.

1. Background explanations, analysis and clarifidéon

333. Article 16 partly echoes principle 10 of the Riodlxation, which inter alia states that

“at the national level, each individual shall happropriate access to information concerning the
environment that is held by public authorities” dhdt “States shall facilitate and encourage
public awareness and participation by making infation widely available”. The rationale

behind the obligation to make information availatdehe public is to raise the citizens’
awareness of:

@) The conditions of transboundary waters;

(b) The measures taken or planned to be takpreteent, control and reduce
transboundary impact; and

(c) The effectiveness of those measures. Thgatimin also seeks to enable the
public to participate effectively in the relevamtoision-making processes.

334. Article 16 and other relevant provisions of the @amtion do not define or clarify the
meaning of the term “the public”. However, thisneis defined in a number of international
instruments, primarily applying the “any personihgiple. For our purposes, both the Aarhus
Convention and the Water Convention’s Protocol caté/and Health, refer to the public as to
“one or more natural or legal persons, and, in @@rtce with national legislation or practice,
their associations, organizations or groups”. DeBnition implies that Riparian Parties make
information available to the public without disciimation as to citizenship, nationality or
domicile and, in the case of a legal person, witldiscrimination as to where it has its registered
seat or an effective centre of its activities. Mawer, under this definition, associations,
organizations or groups without legal personatigy also be considered to be members of the
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public if they are so considered according to thaironal legislation or practice. This is to say
that ad hoc groups can only be considered to belrmenof the public, for the purposes of the
Convention, if the requirements to be consideresuah in national legislation or practicé
any- are met®

335. The expressions “information is made availableheogublic” and “information shall be
available to the public” both stand for the obligatto actively disseminate and supply
information to members of the public on the onedhamd for the obligation to provide
information upon their request on the other.

336. Notwithstanding the fact that article 16 belongsftthe Convention’s part I

(“Provisions relating to Riparian Parties”), itslightions are of a twofold nature requiring action
on both the national and international levels. @etil6 is not specific as to which body or
authority is responsible for making the informatarailable. However, each Riparian Party is to
ensure that active information dissemination amyigion of information on request are
implemented by its public authorities. In theirioagal legislation, Riparian Parties may also
encourage or require operators whose activitiesmaag transboundary impact to provide
information directly to the public. It is also fRiparian Parties to ensure that the joint bodies
established pursuant to article 9 (2), of the Catisa make information available to the public
through both active information dissemination @m@agh provision of information upon
request.

337. Atrticle 16 (1) sets out the types of informationig¥hthe public is entitled to receive,
namely “information on the conditions of transboandwaters, measures taken or planned to be
taken to prevent, control and reduce transbounidapgct, and the effectiveness of those
measures®’. Moreover, paragraph 1, by using the expressionttis purpose”, further clarifies
the minimum information which is to be made avdd#aio the public in order to meet the above
objective. This information refers to:

(@) Water-quality objectives; permits issued Hraconditions required to be met;

(b) Results of water and effluent sampling caroet for the purposes of monitoring
and assessment; and

(c) The results of checking compliance with tregev-quality objectives or the
permit conditions.

338. When participating in the implementation of envimmntal impact assessments pursuant
to article 9 (2 (j)), joint bodies established hg Riparian Parties under article 9 (2) of the
Convention are to comply with the provisions onesscto information of the Espoo Convention,
if Riparian Parties are Parties to this Convention.

339. By requesting that the Riparian Parties shall enthat information shall be available to
the public at all reasonable times for inspection”, the Convangoables the public to have an

1% See “The Aarhus Convention: an implementation guide”, p. 40.
197 See commentary to article 11 (3).
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oversight role in the conduct of transboundary ewafion by Riparian Parties. “Reasonable
times” also means that a response should be pad@ublic authorities and joint bodies to a
person requesting information within a reasonabklgop of time or at the earliest stage of a
decision-making process in order to allow for thestreffective public participation on the
relevant matters. The term “for inspection” alscam&that public authorities and joint bodies
should also have the opportunity to receive andgiden information and comments from the
public.

340. The rationale behind paragraph 2 is that in ordemfformation to be truly accessible, it
must also be affordable. To this end, the Convantgjuires that information shall be made
available to the public for inspection free of agrand any person requesting information
should be provided with reasonable facilities fbtaining copies of such information, upon
payment of reasonable charges. The “reasonablgesiaare those that cover the cost of
reproduction and dissemination and that are ndtipitovely high. It is important to note that
paragraph 2 explicitly requires making availablegies” of the actual documents containing the
information, rather than summaries of or excerpimfthem, thus ensuring that members of the
public are able to see the specific informatioruesed in full, in the original language and in
context.

341. The obligation to make information available to fhlic may be subject to the
“protection of information” limitations of articl8 of the Convention. However, in line with
principle 10 of the Rio Declaration, such limitatgare to be given restrictive interpretation and
application according to the rationale of princifp® according to which that the public interest
is generally best served by the widest possibldalisre of information. Refusal to access to
information has always to be motivat&d.

342. In order to provide for effective access to infotimia at the national level, it is important
that each Riparian Party guarantees the rightfeormation through its national legislation.
Appropriate contextual interpretation of the promns of the Convention required such a right a
right of information be taken duly into consideoatin the establishment and operation of the
relevant bilateral or multilateral agreements oaagements developed under article 9 (1) of the
Convention.

343. Riparian Parties should make sure that when pabliborities and joint bodies make
information available, they do so openly (transp#yg and ensure that the information is really
effectively accessible. Transparency means thgpubéic can clearly follow the path of
information, understanding its origin, the critethiat govern its collection, holding and
dissemination, and how it can be obtained. Recadl@sbases and documents can be considered
effectively accessible when, for example, the pubdin search for specific pieces of

information, or when the public has easy accessiiir convenient office hours, locations,
equipment such as copy machines,*&tc.

198 Article 4 of the Aarhus Convention provides a list of optiongfssible refusal of the information. This article
also spells out a procedure for refusal of an informagguest including the requirement of stating the reafons
the refusal, giving information on access to the meeocedure and the time frame for the decision on the ilefusa
109 seeThe Aarhus Convention: an implementation gujHle7 1-72.
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344. Riparian Parties should ensure that public autlesrdnd joint bodies make information
available to all members of the public without tieed to state an interest. Governmental
institutions and implementing agencies should plewide public access to information about
policies and strategies. The procedures for grgmiermits (e.g. groundwater withdrawal,
discharge of wastewater) should provide for acteggformation by the public. The public
should also be actively informed in critical sitoas, such as (threat of) flooding, accidental
water pollution, water scarcity, etc. Adequate pohaes are to be established to provide the
public with the information essential for particifpam in EIA. Where the public interest is served
by the disclosure of information contained in warkidocuments (documents in the course of
completion and drafts) and comments thereon, tparRin Parties and joint bodies should
consider affording the public with access to suchnking documents as well as the possibility to
comment on them.

345. Riparian Parties should explicitly describe releyanoceduresor active information
disseminatioh® and provision of information upon request in theitional legislation. The
Riparian Parties should also lay down the procesdfmemaking information available to the
public in bilateral or multilateral agreements aaagements, or supplementary thematic
protocols to such agreements. Joint bodies maylaeegpecific regulations on active
information dissemination and provision of informatupon request.

346. In order to ensure that information is availabld affectively accessible for inspection
free of charge, Riparian Parties and joint bodiey set up and operate documentation centres,
libraries, databases and websites. As one of tlasi® inform the public, electronic forms of
communication should be used.

347. Riparian Parties and joint bodies should considanting access to agendas, minutes and
other documents of joint bodies and their subsydisigans. Riparian Parties and joint bodies
could provide for the participation of the publ& @on-voting participants in meetings of joint
bodies and subsidiary organs of joint bodies ash@naneans for active dissemination of
information. Joint bodies or the Riparian Part@st]ly may consider developing a public
communication strategy and establishing a focaltgoir liaison with the public. The public
should be given the opportunity to submit inquiresrriting to the joint body, in order to

oversee the work of the latter, according to thev@ation, and to establish an open dialogue
with it.

348. Detailed guidance and best practices with regatddmbligation of Riparian Parties to
make information available to the public can benfibin the UNECE/UNEP publicatioklyater
Management: Guidance on Public Participation anch@iance with Agreemen(8000)**

19 |nformation dissemination means giving the information to thdiptirough means such as publications,
mailings or electronic posting. It can also mean lettivggpublic know that certain kinds of information are
available, telling the public where and how to accesdut text of the information, and making that information
accessible to the public at little or no cost.

Ml \water Management: Guidance on Public Participatéord Compliance with AgreementédNECE/UNEP Network of
Expert on Public Participation and Compliance, Gan2000.
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2. Minimum requirements to comply with the provision

349. Public authorities and joint bodies establishedheyRiparian Parties should possess
information (the minimum list of information is dmed in article 16 (1)) by collecting and,
where appropriate, processing it in order to be &bimake it available to the public. Information
should be regularly updated. The Riparian Partiesilsl establish systems that ensure a regular
flow of information from the operators, bodies anstitutions responsible for monitoring and
assessment (art. 11), and others to the respommible authorities.

350. Public authorities and joint bodies establishedheyRiparian Parties should be equipped
with clear, comprehensive and transparent procedorenaking information available to the
public, including basic terms and conditions unahbich the information is available and the
process by which it can be obtained. To effectiwlglement article 16, the Parties should also
let the public know which public authority holds mh type of information via information
publications, announcements in government pubtingtand on governmental websites,
television or radio public service announcementssopart of environmental information
catalogues.

351. When developing new or revising existing bilatemamultilateral agreements or
arrangements under article 9, Riparian Partiesldhmovide clear provisions to ensure access to
information by the public. Joint bodies establisbgdhe Riparian Parties should consider
developing to the extent of their capacity cleat datailed procedures to ensure access to
information for the public as a prerequisite fdieefive participation in management and use of
transboundary waters.

352. To ensure effective implementation of the obligatio make information available to the
public, Riparian Parties may organize trainingsgovernment officials on access-to-
information laws, effective management of inforroatand relations with the public.

3. Examples

Box 45. The Plenipotentiaries of the Republic dfloldova and Ukraine adopt rules on stakeholder
participation

The Plenipotentiaries of Moldova and Ukraine féaié the implementation of the bilateral Agreement
on Joint Use and Protection of Transboundary Waiérs994. In 2007, they adopted a Regulation
aimed at ensuring public participation in the atiég of this joint body. This became the first enade
of formalized rules for dissemination of informatiand public participation in the activities ofrjoi
bodies in the EECCA region.

The Regulation on Stakeholder Participation in Alugivities of the Plenipotentiaries provides foeth
development of a Register of Stakeholders. Stakielhslare defined as any public authority, npn-
governmental organization and their associatiorss,w&ll as legal persons with an interest| in
transboundary water management. The Register ipasad of a Moldovan part and a Ukrainian part.
Each Plenipotentiary is responsible for maintainiegpective part of the Register. The Register is
accessible on the Internet.
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Thirty days before their ordinary meeting, the Rletentiaries inform stakeholders about all decisip
made since the last meeting and about workplanenfywdays before their meeting or event, fthe
Plenipotentiaries inform stakeholders about dagenda and documents of the upcoming meeting.

The Regulation provides for rights of stakeholdeos suggest issues to be discussed by |the
Plenipotentiaries and to submit written and/or @@hments concerning draft documents together Wwith
suggestions and amendments to the draft textst Boaliments and invitations to submit comments to
them are to be published on the Internet. Commmaide by stakeholders are to be taken into account
when making the final decision.

In December 2007, the Plenipotentiaries also agteedaintain a joint website for the Dniester River
basin (see http://www.dniester.grg

Box 46. Capacity-building to support access to infonation and public participation
in the Danube Basin

Between 2004 and 2006, the Regional Environmengaitt@ (REC-CEE), Resources for the Future (a
think tank in Washington, D.C.), and the New Yorkitérsity School of Law implemented a project

called “Enhancing Access to Information and PuBlarticipation in Environmental Decision-making”.
The Project was supported by GEF and the UNDP dpthe Danube Regional Project, a 13-countr
initiative to clean up and protect the Danube River

The project strengthened public access to infoonatind participation concerning water-related issue
in the Danube Basin. At the national level, it leelgo build the capacities of responsible goverrtmen
authorities in five Danube countrieBosnia and Herzegovina, Bulgaria, Croatia, Montemegl§omania,
and Serbia- to provide access to water-related environmemtakrimation to the public and facilitate
public participation in decision-making as requiregl the EU WFD. It strengthened the ability |of

ICPDR to support stakeholder access to informa#ind participation in water management. It glso
reinforced community involvement in solving watexption-related issues at selected local hot spots
and carried out five pilot demonstration projeatshe Danube River basin.

The project worked with public officials and NGQstlae national, regional, and local levels in the
countries. At the national level, it identified timeain barriers to public access to information and
involvement in environmental decision-making, antidlped government officials and NGOs develop
tools and strategies for overcoming them.

Major barriers that were found include:

- Officials had little guidance on how to carry oheir responsibilities to provide water-related
environmental information or consult with the palidin water management issues;

- The lack of centralized databases made it diffitmlknow where environmental information
was located within government;

- NGOs and citizens did not know their rights to @bt&nvironmental information, and
participate in water-related decision-making, agythdid not understand how to exercise these
rights;

- Officials were uncertain about what information gliobe regarded as “confidential” and
withheld from disclosure, and what procedure shdiddapplied to substantiate confidentiality
claim;

- Procedures to involve stakeholders in river basanagement planning and consult with

—
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public were inadequate.
To overcome those barriers, project participaniglistl “good practices™ techniques that have be

circumstances. Most chose to develop very practicidien aids and tools.

when carrying out their responsibilities: how toyide better access to environmental and watetegk
information and what to do when confidential infetion is involved, how to communicate with t

included brochures and other written guides on laowd where to obtain environmental informati
what information should be made available, and vihato when access to information is denied
how to become engaged in water-related environrhdatasion-making.

At the national level, the Project inspired recomdsdions (including draft language or text)

how to obtain it, and improved websites for bettemmunication with the public. Many of the
activities were accompanied by a series of capdmitiging measures, including study tours to

United States and the Netherlands and a seriesgadmal and national workshops and training sess
for officials, to advance their knowledge on camgybut their responsibilities in practice, and fgpOs,
to enable them to practice their rights and enthakthe written aids would be understood and used

Project results are available at:
http://www.rec.org/REC/Programs/PublicParticipatidanubeRiverBasin/default. html

l. Article 22- Settlement of disputes

effective elsewhere and used them to develop tools and strategiestedidp their own needs and

D
]

For government officials, these included manuald guidelines for ensuring access to information

a
he

public and how to promote the broader involvementhe public. For NGOs and the public, these

bN,
and

or

changes in legislation, guidelines for handling faential information, meta-information systemsttha
help environmental or water officials and the palidhow which authority holds what information and

se
the
ion

Avrticle 22

Convention, they shall seek a solution by negatietir by any other means of dispute
settlement acceptable to the parties to the dispute

thereafter, a Party may declare in writing to thepBsitary that, for a dispute not resolved in
accordance with paragraph 1 of this article, iepts one or both of the following means of
dispute settlement as compulsory in relation toRasty accepting the same obligation:

(a) Submission of the dispute to the Internatid@®airt of Justice;

(b) Arbitration in accordance with the procedureae in annex IV.

3. If the parties to the dispute have accepted tmathns of dispute settlement referred to in
paragraph 2 of this article, the dispute may berstied only to the International Court of
Justice, unless the parties agree otherwise.

1. If a dispute arises between two or more Paatieait the interpretation or application of this

2. When signing, ratifying, accepting, approvingaoceding to this Convention, or at any tim

(0]

1. Background explanations, analysis and clarifidgon

353. Article 22 (1) of the Convention provides that ifliapute arises between two or more
Parties about the interpretation or applicatiothef Convention, they shall seek a solution

through negotiation or any other means of dispetgesnent acceptable to them. With respect to
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a dispute that could not be resolved in accordaiteparagraph 1, paragraph 2 provides an
“opt in” formula for compulsory arbitration or adjication. Finally, in the case that the disputing
Parties have accepted both means of dispute setitaferred to in paragraph 2, the dispute
may be submitted only to the International Courdudtice, unless the Parties agree otherwise.

354. The obligation of peaceful settlement of disputagecs any interstate dispute
irrespective of its subject matter or its gravdg, it is clearly enunciated in the Manila
Declaration on the Peaceful Settlement of Inteomati Disputes (Manila Declaration), adopted
in 1982 by the United Nations General AsserhBlywater disputes provide no exception to this
rule. In fact, not only the Water Convention bigtcalhe New York Convention contains
elaborated provisions addressing dispute settlement

355. Article 22 of the Water Convention echoes the ppieccontained in articles 2 (3) and 33
of the United Nations Charter, which provide foe thbligation of States to settle their disputes
peacefully, while ensuring the freedom of choice¢hef means of dispute settlement among those
enumerated in article 33 of the Charter.

356. Atrticle 22 (1) provides for the obligation to try $ettle the dispute through “negotiation
or by any other means acceptable to the partiedie tconducted in good faith. This obligation
can be said to be encompassed by the generalgemaficooperation codified in most advanced
and mandatory terms under the Convention, amorgy®th article 2 (6), on thebligation of
cooperation, and in article 9, on the conclusiobilaiteral and multilateral agreements and the
establishment of joint bodies.

357. Although the “other means of dispute settlemeneptable to the parties to the dispute”
are not enumerated in the wording of paragrapledgraing to article 33 of the United Nations
Charter, as well as the Manila Declaration, sutieoimeans are mediation, inquiry, conciliation,
arbitration, judicial settlement or recourse toioegl arrangements or agencies, or other peaceful
means of the choice of the Parties, including guffides™

358. The provision under review is flexible enough saaallow the parties to the dispute to
agree on such peaceful means as may be appropride circumstances and the nature of their
dispute. However, if they do not agree on a speaieans, article 22 (1) imposes an obligation
to seek a solution through negotiation, which app#@ereby as the default means of settlement
of the Convention. This is due to the fact thatatiedion is the means of settlement the most
commonly used in international practice as welh&smost effective and flexible one.

359. Some transboundary waters agreements provide fmtiagions in case a dispute arises
which cannot be resolved in the context of theviaaié joint body. Under the prevailing
conventional practice, good faith attempts at aotiated settlement often constitute an
admissibility requirement for the purposes of adtibn or adjudication

12 General Assembly resolution 37/10.

113 A means of dispute settlement by which a third party stefeilitate contact and dialogue between the
disputing parties. The third party exercising good offiddgerently from mediation, does not submit proposats f
the settlement of the dispute. Often, good offices, thighconsent of the disputing parties, evolve into mextiati
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360. The EU WFD provides for a case of third party itsgtbnal involvement by the
European Commission.

361. In the past, recourse to judicial or arbitral pretiags for the settlement of water disputes
has not been frequent in international practicevéicer, cases such as the arbitral award in the
Lac Lanoux case (1957) and the International Caoludustice’s decision in the Gabcikovo-
Nagymaros case (1997) have been landmarks in attenal water law. The Case Concerning
Pulp Mills on the Uruguay Rivdretween Argentina and Paraguay before the IntematCourt

of Justice, pending at the time of the draftinghaf present Guide, reflects the conviction of
States that international adjudication is a sugalbéans to handle water disputes.

362. It may seem lamentable that arbitration and adatdia are not compulsory under the
Convention, but only optional, like in general imational law. However, under the Water
Convention, such an assumed weakness is partlpdeday the dispute prevention and
assistance functions that are performed by the iNtgef the Parties and its subsidiary bodies.
The establishment of non-confrontational, non-jiadiand consultative mechanisms, such as
those provided for by “compliance committees”, cbahly strengthen the exercise of such
functions by the Meeting of the Parti¢4 Finally, the optional nature of judicial and arhit
dispute settlement under the Conventigust like in the large majority of international
multilateral agreements, particularly MEAshould be considered in light of the obligation to
establish joint bodies for bilateral and multilalecooperation under article 9, in so far as such
bodies largely exercise functions close to dispuéwention and management.

2. Minimum requirements to comply with the provision

363. The obligation to settle a dispute through negoimadr other commonly agreed means is
triggered every time there is a dispute concertiiegnterpretation or application of the
Convention. In fact this will most probably happehen it appears that it is not possible to settle
the matter in the context of the relevant jointypaelven though, for article 22 to come into play,
there is no legal requirement to exhaust everyipitigto settle it within the context of such a
body. Also, given that it is a framework conventitite dispute might not be limited to the
provisions of the Water Convention and their progggplication in a particular case, but also
encompass the interpretation or application ofaieeements referred to in article 9 of the
Convention.

364. Whenever such a dispute arises, the Parties atige spirit of paragraph 1, under the
obligation to seek a settlement of it. They havedonduct them in good faith, taking into account
the legitimate interests of the other Pafso that the dispute settlement procedure is not
deprived of any meaning, and have try to avoidaation which might aggravate the dispute. In
the case that they have recourse to a third partgdvice (either through mediation or good
offices), they should also give sympathetic corsitien to its findings or conclusions. If despite
all efforts a settlement has not been reachedlthgation to pursue the negotiated settlement in
a good faith is not to be considered to have beeached.

14 This sentence might be revised in light of the decisioméyifth session of the Meeting of the Parties (10-12
November 2009).
115 See also commentary to article 10.
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365. The recourse to the International Court of Jusiice® the arbitration procedure may be

activated only from a Party which has made to tepd3itary a declaration of acceptance of one
or both of those means of settlement, as desciibpdragraph 2, and only against a Party which
has accepted the same obligation. The arbitratiocegglure is conducted in accordance with the

procedure described in annex IV of the Conventidrile adjudication before the Internation
Court of Justice is conducted in accordance walstatute and Rules. Awards of arbitral

al

tribunals as well as decisions of the Internatid®alirt of Justice are binding upon the parties to

the dispute.

3. Examples

Box 47. Examples of dispute settlement provisions
A. Interstate dispute settlement provisions underransboundary waters agreements

A considerable number of agreements falling underscope of the Convention reflect its article
confirming, through slightly different formulassigradual and optional approach to the mean
peaceful settlement of disputes.

Article 16 of the 1999 Convention on the Protectidrthe Rhine provides that “1. If a dispute ari
between Contracting Parties regarding the intesficet or application of this Convention, the Pari
concerned shall seek a solution through negotiaticany other form of dispute settlement accept
to them. 2. If the dispute cannot be settled is thanner, it shall, unless the Parties to the ths
decide otherwise, be submitted, at the request®fod them, to arbitration”.

Likewise, the Danube River Protection Conventioavftes for the obligation to seek first of all

assistance by the joint body established underQbevention. Only if the dispute is not settl
through diplomatic means, shall it be submittethtInternational Court of Justice or to arbitratio

Other agreements contain even more concise, ifrgkriermulas on the point at issue. Under arti

any other means of dispute settlement acceptalhetparties to the dispute. Furthermore, in th&l1
Protocol instituting an international commissiom foe protection of the Saar, the Parties agreg
settle their future disputes on the interpretatompplication of the Protocol only through diplding
means (article 11).

B. Alternative interstate dispute settlement undethe European Union Water Framework
Directive

The EU WFD establishes an innovative and, in thecBhtext, rather unusual dispute settlement
mechanism. Article 12 stipulates that “where a Mentbtate identifies an issue that has an impact
the management of its water but cannot be resdlyedat Member State, it may report the issue tq
the Commission and any other Member State concemeéadanay make recommendations for the

Effectively, article 12 allows one Member Statet tbennot resolve a water management issue reld

s of

5es
ie
able
pu

a

solution by negotiation or by other means of dispaettlement - if appropriate, also with the

ed

of the agreement on the Meuse River, signed in 2B@g&ies shall seek a solution by negotiationyof b

on

resolution of it”. The Commission has six monthsdspond to any such report and recommendatipn.

ting

to another Member State to call in the interventbthe Commission. Although the Commissiol
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not provided with any particular powers to settle tlispute abetwenn the Member States concerned,
and so far no formal request has been recorded sodarticle 12 remains an importatitma ratio
possibility for countries to raise unresolved tlamsdary issues.

Hungary has already referred to the possible reeotar article 12 in a bilateral water dispute vaitte
of its neighbours, which greatly contributed to #aly and successful resolution of the issue.
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